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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	RONALD V. RITCHIE, 

                              Employee, 

                                Applicant,

                                                   v. 

MATANUSKA-SUSITNA BOROUGH 

SCHOOL DISTRICT,

                               Self-InsuredEmployer,   

                                 Defendant.                                                                                         


	
	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  201007119
AWCB Decision No. 12-0158

Filed with AWCB Anchorage, Alaska

on September 12, 2012


Ronald Ritchie’s (Employee) September 6, 2012 petition for reconsideration of Ritchie v. Matanuska-Susitna Borough School District, AWCB decision No. 12-0146 (August 24, 2012) (Ritchie II), was heard on the written record on September 12, 2012, in Anchorage, Alaska.  The written record hearing date was selected on the board’s own motion on September 10, 2012.  Non-attorney representative Elzena Huff-Lincoln represents Employee, though Employee signed and filed his own petition.  Attorney Joseph Cooper represents Matanuska-Susitna Borough School District (Employer), which is self insured.  The record closed at the hearing’s conclusion on September 12, 2012.

ISSUE
Employee contends Ritchie II should be reconsidered.  Employee implicitly contends Ritchie II made legal errors in its order, which: Denied his request for determination and selection of a complete and accurate description of Employee’s previous job; denied in part his petition to compel discovery from Employer; allowed Employer to redact attorney-client privileged, attorney work product, mental impressions, and reserve information from its file; required Employer to provide Employee a privilege log listing and generally identifying withheld or redacted information from its file; and denied Employee’s request for 15 subpoenas against Employer.  Employee submitted no memorandum and gave no specific reasons in support of his petition.

Employer’s position on Employee’s petition is not known because the time for Employer’s response has not passed and it has not filed an answer.  However, Employer’s position at the last hearing suggests it would be opposed to Employee’s petition for reconsideration.

Should Ritchie II be reconsidered?


FINDINGS OF FACT 

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On August 24, 2012, Ritchie II was issued (AWCB Decision No. 12-0146 (August 24, 2012)).

2) Ritchie II concluded: Employee’s December 1, 2011 petition asking the board to determine and select a complete and accurate job description for Employee was denied; Employee’s December 1, 2011 petition to compel discovery was granted in part, and denied in part; Employer was ordered to provide copies of Employee’s personnel file and injury files for AWCB Case No. 201007119 to Employee within 14 days of Ritchie II; Employer’s adjuster was ordered to provide a copy of its file for AWCB Case No. 201007119 to Employee within 14 days of Ritchie II; Employer and adjuster may redact attorney-client privileged information, attorney work product and mental impressions in anticipation of litigation, and reserve information from their files; Employer and adjuster were ordered to provide, at the time they produced the file copies, a “privilege log” showing the date the privileged or redacted information was created or entered in the file or computer, and a general summary of the information sufficient only to identify it and to identify the basis for it being redacted; Employer and its adjuster were ordered to include e-mails responsive to the above orders; Employer was ordered to inquire of the EME physicians as to the existence and availability of any audio and video recordings, and any transcripts of any such recordings, of Employee’s March 19, 2011 EME; Employer was ordered to advise Employee within 14 days of Ritchie II whether or not these materials exist; if they exist, Employer was ordered to provide Employee copies of any and all recordings and existing transcripts of any recordings of Employee’s March 19, 2011 EME within the same 14 day period; in all other respects, Employee’s December 1, 2011 petition to compel discovery was denied; and Employee’s request for issuance of 15 subpoenas against Employer was denied (id. at 22).

3) On September 6, 2012, Employee filed a timely petition seeking reconsideration of Ritchie II (Petition, September 6, 2012).

4) The relevant text of Employee’s petition states:

Petition for Board reconsideration of Decision and Order # 12-0146 Orders (1 [sic] job Description #2 Discovery #5( [sic] privacy Act #6 information redacted (10 [sic] 15 subpoenas (Petition, September 6, 2012).

5) Employee did not specify what legal errors he believed Ritchie II made in respect to his case and submitted no supporting documentation with his petition (id.).

6) The petition in the section labeled “other” requests details and instructs the user to attach additional pages if necessary for providing arguments or citing controlling legal authorities (id.).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter. It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers. .  .  .

AS 23.30.005. Alaska Workers’ Compensation Board.

. . .

(h) The department shall adopt rules ... and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

“A party to a worker’s compensation case has three methods by which to pursue its position before the board’s award is final. The party may raise the issue in a pleading, [footnote omitted], petition for review of all or part of the case within the time limits set forth in AS 44.62.540, [footnote omitted], or, in the case of a factual mistake or a change in conditions, it may ask the board to exercise its discretion to modify the award at any time until one year after the last compensation payment is made [footnote omitted].”  The “appropriate recourse for allegations of legal error is a direct appeal or petition to the board for reconsideration of the decision within the time limits set by AS 44.62.540(a).”  George Easley Co. v. Estate of Lindekugel, 117 P.3d 734, 743-44 (Alaska 2005).  “Reconsideration” implies a “re-examination” and possibly a different decision of a case by the entity which initially decided it.  Union Oil Co. v. State, Department of Natural Resources, 526 P.2d 1357 (Alaska 1974).  An “abuse of discretion” in the context of the Alaska Workers’ Compensation Act has been defined as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failure to apply controlling law or regulation, or failure to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (Alaska 2009); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).

The board may allow the time for reconsideration “to merely expire, and so deny the petition” [footnote omitted].  However, where an employee is a self-represented litigant, the board does not err in issuing a written decision denying a petition for reconsideration to provide “a clear termination of the proceedings” to the self-represented litigant.  Morgan v. Alaska Regional Hospital, AWCAC Decision No. 035 (February 28, 2007).

8 AAC 45.050. Pleadings.  (a) A person may start a proceeding before the board by filing a written claim or petition. 

(b) Claims and petitions. 

. . .

(2) A request for action by the board other than by a claim must be by a petition that meets the requirements of (8) of this subsection.  The board has a form that may be used to file a petition. 

. . . 

(8) Except for a petition for a self-insurance certificate or an executive officer waiver, a petition must be signed by the petitioner or representative and state the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties.  The petitioner must provide proof of service of the petition upon all parties.  The board or its designee will return to the petitioner a petition which is not in accordance with this paragraph, and the board will not act on the petition. . . .  

(c) Answers. 

. . .

(3) An answer must be simple in form and language. An answer must state briefly and clearly the admitted claims and the disputed claims so that a lay person knows what proof will be required at the hearing and, when applicable, state. . . . 

ANALYSIS

Should Ritchie II be reconsidered?

The law gives Employee an absolute right to petition for reconsideration of Ritchie II.   
AS 44.62.540.  He did so in a timely manner by filing a petition stating specific orders for which he sought reconsideration.  However, the law also requires a party filing a petition to state “the general nature of the dispute between the parties.”  8 AAC 45.050(b)(8).  The petition form specifically provides for the user to attach additional pages if necessary to provide arguments and supporting legal authorities.  Employee provided no additional pages, no arguments, no controlling legal authority, and no explanation for what he thought was wrong with the cited orders.  The regulation addressing answers to claims and petitions says answers must be written in such a way “a lay person knows what proof will be required at the hearing.”  8 AAC 45.050(c)(3).  Similarly, Employee’s petition must contain adequate information for Employer to respond meaningfully, if desired, and for the panel to understand the basis for Employee’s petition and, if appropriate, make a focused review of Ritchie II.  As Employee’s petition does not provide this basic information, this decision is left to infer Employee simply disagrees with the referenced results for the same reasons he expressed at hearing.
Nonetheless, to afford “a clear termination of the proceedings” to this self-represented litigant, the panel re-examined Ritchie II.  Morgan.  Employee does not expressly suggest Ritchie II is “arbitrary, capricious, manifestly unreasonable,” or “stems from an improper motive,” failed “to apply controlling law or regulation,” or failed “to exercise sound, reasonable and legal discretion,” and no such factors are found on re-examination.  Irvine.  This decision infers Employee contends federal law may trump state law and requires broader discovery from Employer, but he cites no new arguments or law to support this contention, which he made at the previous hearing.  Therefore, there is no abuse of discretion found in Ritchie II.  Smith.  Similarly, Employee does not specifically allege any “legal error,” and none is found on review.  Estate of Lindekugel.  Consequently, Employee’s September 6, 2012 petition for reconsideration will be denied.

As stated in Ritchie II, page 23, Employee’s timely petition for reconsideration tolls the time for filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Therefore, if Employee remains dissatisfied with Ritchie II, he may file a petition for review with the commission within 15 days of this decision’s date, or within 15 days of September 23, 2012, whichever is earlier.  If Employee has any questions about how to proceed with filing a petition for review with the commission to contest Ritchie II, he may call a workers’ compensation technician at 269-4980, or the commission at 269-6738, for more information and instruction.

CONCLUSION OF LAW
Ritchie II will not be reconsidered.


ORDER
Employee’s September 6, 2012 petition to reconsider Ritchie II is denied.

Dated in Anchorage, Alaska on September 12, 2012.
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Amy Steele, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RONALD V. RITCHIE Employee/ applicant v. MATANUSKA SUSITNA BOROUGH SCHOOL DISTRICT, self-insured Employer / defendants; Case No.  201007119; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on September 12, 2012.
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