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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	EDITH I. TOMANY, 

Employee, 
Claimant,
v. 

FAIRBANKS NORTH STAR BOROUGH

SCHOOL DISTRICT,
Employer/Carrier,

Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  198100817
AWCB Decision No. 12-0163
Filed with AWCB Fairbanks, Alaska

on September 14, 2012


Edith Tomany’s (Employee) February 9, 2012 workers’ compensation claim (WCC) seeking medical and transportation costs was scheduled for hearing on May 9, 2012 and was heard in Fairbanks, Alaska on July 26, 2012.  Employee appeared, represented herself and testified in her own behalf.  Attorney Cassandra Tilly appeared and represented Fairbanks North Star Borough School District (Employer).  George Vrablik, M.D., appeared and testified on Employer’s behalf.  The record closed at the hearing’s conclusion on July 26, 2012.  As a preliminary matter, Employee objected to any discussion of her “personal medical history” at hearing.  The chair overruled Employee’s objection since her objection had previously been overruled at a July 7, 2012 prehearing conference.  

ISSUES
Employee contends it is natural for people to age and her aging process should not be held against her. Employee contends she was very healthy until she hurt her back working for Employer in 1976.  She attributes the 2011 L5 compression fracture to the 1976 work injury because it occurred at the same level as the original work injury and contends her claim should be granted.  As an additional matter, Employee contends she has had problems with insurers involving medical billing issues during the workers’ compensation process and contends she would like some “finality” to billing and payment issues moving forward.  Employee’s frustration appears to be the result of either, her own, or her health care providers’ uncertainty regarding who will be paying for services.  Employee specifically requested guidance when seeking future medical treatment.

Employer contends the reports of Employee’s own treating physicians document Employee’s osteoporotic condition and support the opinion of its physician, who concludes the substantial cause of Employee’s L5 compression fracture was her osteoporosis, not the 1976 work injury.  Therefore, Employer contends Employee’s claim should be denied.

1) Is Employee entitled to medical and related transportation costs?

2) Can this decision assist Employee in understanding future billing and payment issues?

FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:

1) In August 1975, Employee began work for Employer as a file clerk.  (Compromise and Release Agreement (C&R), April 26, 1999).

2) In February 1976, Employee began experiencing back pain after spending a day lifting and carrying catalogs.  (Id.).

3) Employer began paying workers’ compensation benefits. (Id.).

4) In 1981, Employee underwent an L4-5 spinal fusion surgery, after which her condition improved.  (Id.; Brown dep., p. 8).

5) In 1985, Employee quit her job and left the state with her husband when his job transferred him.  (C&R, April 26, 1999). 

6) Employee did not resume working, her back problem became worse, and she underwent a second spinal fusion in 1988, fusing L4-S1.  (Id.; Brown dep., p. 10).

7) On April 5, 1990, attorney Chancy Croft filed a claim for Employee seeking medical costs, a compensation rate adjustment and attorney’s fees and costs.  (C&R, April 26, 1999).

8) On December 10, 1990, because Employee continued to complain of back problems, Mr. Croft filed an amended claim seeking permanent total disability benefits for Employee.  (Id.).

9) In 1991, Employee returned to Alaska with her husband following his retirement.  (Id.).

10) On May 22, 1991, Employer’s medical evaluator, Thomas Williamson-Kirkland, M.D., examined Employee, and on January 2, 1992, released Employee to work for Employer as a library assistant, a job specifically modified to meet Employee’s physical capacities.  Employee resumed working for Employer. (Id.). 

11) On January 4, 1993, Employee quit her job with Employer because she and her physician, Roy Pierson, M.D., thought Employee could not perform the modified job duties because of chronic pain resulting from the 1976 injury.  (Id.).

12) On February 3, 1993, based on her years of service, Employee qualified for and was awarded permanent retirement benefits from the Public Employees’ Retirement System.  (Id.).

13) On April 12, 1994, Employee, unrepresented by counsel, completed a claim reopening her workers’ compensation case.  (Id.).

14) In January 1996, Employee retained the services of attorney James Hackett.  (Id.).

15) Between November 10, 1994 and June 27, 1997, numerous hearings were held on Employee’s claims and the board issued four decisions and orders (Tomany I – IV).  Tomany v. Fairbanks North Star Borough School District, AWCB Decision No. 97-0137 (June 27, 1997) (Tomany IV).

16) On June 27, 1997, Tomany IV denied Employee benefits because it concluded she had voluntarily removed herself from the workforce by leaving a job within her post injury physical capacities.  (Id.).

17) Employee appealed the board’s decision to Superior Court.  The Superior Court reversed the board’s decision on grounds there was not substantial evidence to rebut the presumption of compensability or to find Employee was physically capable of performing the modified job duties.  (C&R, April 26, 1999).

18)  On April 15, 1999, to avoid further litigation the parties entered into a settlement in which Employee waived all benefits except for future medical costs in exchange for $116,404.04.  On April 26, 1999, the board approved the C&R.  (Id.).

19) On November 6, 2002, Employee saw her orthopedic surgeons, David Witham, M.D., to follow up on pelvic x-rays taken during Employee’s previous visit.  Dr. Witham noted the x-rays showed what could have been old, healing stress fractures of the superior and inferior pubic rami, and recommended Employee follow up with her primary care physician, Elizabeth Kohnen, M.D., for a repeat bone scan to determine whether Employee’s osteoporosis had worsened.  Dr. Witham also noted Employee was taking a calcium supplement.  (Witham report, November 6, 2002).

20) On April 1, 2004, Employee saw Dr. Witham complaining of popping in her hip and right anterior groin pain.  Dr. Witham stated Employee “has sustained a stress fracture of the right superior and inferior pubic rami . . . first identified in early 2003.”  He noted Employee was “currently on Fosamax, calcium and multiple vitamins which to me seem the right approach to what was probably an osteoporosis/insufficiency type fracture pattern.”  (Witham report, April 1, 2004).

21) The most common cause of stress fractures in women is bone loss.  Employee’s pelvic fractures were the result of osteoporosis because pelvic fractures are otherwise unlikely absent “significant trauma.”  (Vrablik).

22) On August 31, 2004, Dr. Witham reported Employee’s right pubic ramis insufficiency fracture had healed.  (Witham report, August 31, 2004).

23) Employee denies having previous fractures.  (Tomany).

24) Employee should have experienced pain with her previous fractures.  (Vrablik). 

25) On September 28, 2007, Dr. Kohnen discussed with Employee the risks of Employee not treating her osteoporosis.  Dr. Kohnen ordered an intravenous Zometa infusion because Employee was intolerant to oral biphosphonates.   “[I]n spite of years of [Dr. Kohnen’s] encouragement,” Employee had never tried Boniva for her osteoporosis because she was “afraid.”  (Kohnen report, September 28, 2007).

26) Employee was concerned with possible Boniva side effects and disagreed with Dr. Kohnen’s recommendations she take it.  (Tomany).

27) On October 9, 2007, a bone densitometry (DEXA) report showed Employee had established osteoporosis with a moderate risk of fracture.  The report states an 8-9% decrease in hip measurements and 5% decrease in the forearm measurement from a 2005 study was “significant.”  Spinal measurements were not obtained because metallic hardware was present.  (DEXA report, October 9, 2007).

28) Upon receiving Employee’s DEXA report, Dr. Kohnen made hand written annotations, including:  “didn’t try Boniva as recommended – may need IV biphosph [sic]” . . . . I think Pt should try Boniva.”  (Id.).

29) On October 18, 2007, Employee saw Dr. Kohnen and asked questions about her DEXA results, wondered how her bones were doing and reported she was “on Boniva – took only one.”  Dr. Kohnen reviewed the bone densitometry results and her report states:

I HAVE APPLAUDED HER FINALLY.  Taking Boniva 150 mg p.o.q. month.  I have given her a fresh prescription as she as [sic] held on to the one I wrote over a year ago until recently.  Discussed adequate calcium and vitamin D.  Discussed weight bearing exercises.  Should get yearly DEXA scan.  Discussed that we may not see much change in the numbers, but that her risk of fracture will go down.

(Kohnen report, October 18, 2007).

30) On January 19, 2011, Employee saw Dr. Witham.  The report states Employee “was getting out of her car yesterday, slipped and twisted her low back with an abrupt onset of right low back and buttock pain.”  Dr. Witham initially assessed lumbar strain and ordered x-rays of Employee’s thoracic and lumbar spine, pelvis and right hip.  (Witham report, January 19, 2011).  

31) Employee disputes the description of the injury in Dr. Witham’s January 19, 2011 report.  (Employee’s hearing brief, July 25, 2012; Tomany).

32) On January 19, 2011, Employee’s lumbar and thoracic x-rays showed no acute injury or fractures.  Employee’s pelvic x-ray showed “old fracture deformities of the right inferior and superior pubic ramus” but no acute fractures, as well as a “pronounced generalized osteopenia.”  The report states “[o]steopenia limits evaluation for nondisplaced [sic] fracture.”  (X-ray reports, January 19, 2011).

33) On January 28, 2011 a magnetic resonance imaging (MRI) scan of Employee’s lumbar spine showed an acute or sub-acute posttraumatic or osteoporotic inferior L5 endplate compression fracture.  (MRI report, January 28, 2011).

34) A compression fracture occurs when the hollow part of a vertebral body collapses similar to collapsing Styrofoam.  Compression fractures are readily identifiable on an MRI and appear as a distinctive “wedge” shape.  Employee’s previous fusion surgeries should not affect her bone density.  Fractures that occur as a result of spinal fusions typically fracture in the center of the vertebral body, not at the ends like Employee’s fracture.  (Vrablik).

35) On March 18, 2011, Employee visited Alaska Neuroscience Associates.  Employee stated she disagreed with Dr. Witham’s opinion she is not a candidate for further back surgery.  PA-C DeNapoli scheduled Employee to return and see Dr. Jensen. “She does have an L5 compression fracture, most likely due to her osteopenia/osteoporosis.”  Boniva is not listed as one of her current medications.  (DeNapoli report, March 18, 2011).

36) On April 6, 2011, Employee returned to Alaska Neuroscience Associates for her appointment with Dr. Jensen.  Boniva is not listed as one of her many current medications.  (Jensen report, April 6, 2011).

37) On April 6, 2011, Employee saw Paul Jensen, M.D., to follow up on her MRI.  Dr. Jensen noted “severe” deformity of the L5 inferior endplate on the MRI and assessed a “severe L5 compression fracture with a remote fusion above it.”  Dr. Jensen recommended an L5 kyphoplasty and advised Employee of a “remote chance of neurologic injury including bowel and bladder paralysis because the severe osteopenia of the bone.”  Dr. Jensen explained there “is a chance the cement could migrate as essentially there are no walls there.”  (Jensen report, April 6, 2011).

38) On April 15, 2011, Dr. Jensen performed the L5 kyphoplasty.  (Jensen report, April 15, 2011).

39) On July 18, 2011, George Vrablik, M.D., evaluated Employee for an employer medical evaluation (EME).  Dr. Vrablik listed all causes he believed contributed to Employee’s need for treatment: 1) the L5 compression fracture, which was directly related to the underlying severe osteoporosis; 2) osteoporosis, a condition with genetic, dietary and activity related components; 3) prior back fusions at L2-L5, which were previously attributed to Employee’s work activity; and 4) multiple fractures related to osteoporosis.  Dr. Vrablik opined Employee’s need for medical treatment was 95% caused by her osteoporosis and 5% caused by her prior spinal surgeries. He concluded the “work injury was not a substantial factor in the need for medical treatment of the L5 compression fracture,” basing his opinion on the documented worsening osteoporosis and other fractures that had occurred.  (Vrablik report, July 18, 2011).

40) Employee disagrees with Dr. Vrablik’s EME report.  She contends it is natural for people to develop age related diseases, such as osteoporosis, and feels Dr. Vrablik is discriminating against her on the basis of her age.  (Tomany; Employee’s Hearing brief, July 25, 2012; Prehearing Conference Summary, July 10, 2012).

41) The “T-scores” and “Z-scores” in a bone densitometry scan compensate for such factors as a patients age and weight.  (Vrablik).

42) On September 19, 2011, Employee saw Dr. Kohnen, who noted:  “Heard bad reports about Boniva (jaw issues) and has been off since January or February.  Had been on since 2007 and thinks she has been pretty compliant.  Takes calcium and vitamin D 2000IU/day.  Eats yogurt and milk.”  (Kohnen report, September 19, 2011).

43) On September 23, 2011, a bone density x-ray shows Employee was osteoporotic in her left and right femoral necks, left and right hips, and osteopenic in the left forearm.  (X-ray report, September 23, 2011).

44) As bone density decreases, the risk of fractures increases.  Employee’s September 23, 2011 bone density x-ray shows Employee is at “high risk” for osteoporotic fractures, which can occur with “minimal trauma.”  (Vrablik).

45) On September 27, 2011, Dr. Kohnen’s chart notes detail telephone messages from Employee to Dr. Kohnen on September 26, 2011, and September 27, 2012, and Dr. Kohnen’s replies to those messages. 

[Dr. Kohnen’s message to Staff]  Please call her and tell her that her bones look about the same and I would suggest that she continue on the monthly Boniva and I think that her risk of jaw problems are quite low.  Please be sure she has a prescription for Boniva 150mg a month called in.

[Staff message to Dr. Kohnen]  I called Edith who had #2 Boniva left from old RX.  She took 1 today but C/O ‘stomach and throat’ with this pill & with her Naproxin 500 mg tabs.  She was not really clear about the problem but denied having trouble swallowing.  Rather it may feel like it does not get through the esophagus to her stomach as states: ‘I can get it down but not sure if I can digest it.’  She was going to fax an article she read on Boniva and wants your feedback before requesting an RX to Costco.

[Dr. Kohnen’s message to Staff]  I saw what she sent and am aware of the risks of [B]oniva.  I still think that for her the benefits outweigh the risk and so I sent it to Costco.  Whether she takes it or not is up to her.  She also needs to be taking Vitamin D and Calcium.  If she can swallow food she can swallow a pill.  Digestion should not be an issue. 

(Kohnen report, September 17, 2011).

46) On October 26, 2011, Employee saw Dr. Jensen, who noted the “patient has osteoporosis,” and “[h]er bones appear significantly osteoporotic.”  Boniva is not listed on Employee’s current list of medications.  (Jensen report, October 26, 2011).  

47) On February 9, 2012, Employee filed a claim for her lower back condition seeking permanent total disability (PTD) and medical and transportation costs.  (WCC, February 9, 2012).

48) On March 12, 2012, Employee withdrew her claim for PTD since indemnity claims were previously settled in the April 26, 1999 C&R.  (Prehearing Conference Summary, March 12, 2012).

49) Employee stated she “was put into a very physical job” while working for Employer and she got injured.  She also stated her 2011 compression fracture occurred at the same level as her original work injury.  (Tomany).

50) On March 12, 2012, Employee was advised “a workers’ compensation case is driven by the medical evidence,” and encouraged to obtain her doctor’s opinion regarding the work relatedness of her 2011 injury.  (Prehearing Conference Summary, March 12, 2012).

51) Employee was unable to refer to any doctor’s opinion connecting her injury to the 1976 work injury.  (Record).

52) Dr. Vrablik has treated 200-300 compression fractures during the course of his medical career, most of which were related to bone loss.  However, very occasionally, compression fracture can result from trauma, such as “seat belt” injuries. (Vrablik).

53) Dr. Vrablik is credible.  (Experience, judgment, observations, and inferences drawn from all of the above). 
PRINCIPLES OF LAW

At the time of Employee’s April 17, 1998 and July 15, 2003 work injuries, AS 23.30.010 provided: 

AS 23.30.010. Coverage.  Compensation is payable under this chapter in respect of disability or death of an employee.

Decisional law interpreted former AS 23.30.010 to require payment of benefits when employment was “a substantial factor” in disability or need for medical treatment.  Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).  Employment is “a substantial factor” in bringing about the disability or need for medical care where “but for” the work injury, a claimant would not have suffered disability at the time he did, in the way he did, or to the degree he did, and reasonable people would regard it as the cause and attach responsibility to it.  Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987).  A preexisting disease or infirmity does not disqualify a claim if employment aggravated, accelerated, or combined with disease or infirmity to produce death or disability.  Thornton v. Alaska Workers’ Compensation Board, 411 P.2d 209 (Alaska 1966).  Aggravation of a preexisting condition may be found absent any specific traumatic event.  Providence Washington Insurance v. Banner, 680 P.2d 96 (Alaska 1984).

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The Employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the Employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured Employee has the right of review by the board.  

AS 23.30.120. Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits she seeks are compensable (id.).  Medical benefits including continuing care are covered by the AS 23.30.120(a) presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991). The Alaska Supreme Court in Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991) held a claimant “is entitled to the presumption of compensability as to each evidentiary question.” 

The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, Employee must establish a “preliminary link” between the “claim” and his employment.  In less complex cases, lay evidence may be sufficiently probative to make the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the “claim” and the employment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, once the preliminary link is established, the presumption is raised and attaches to the claim.  Employer has the burden to overcome the raised presumption by coming forward with substantial evidence rebutting the evidence Employee adduced to raise the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Id. at 1046.   Employer’s evidence is viewed in isolation, without regard to Employee’s evidence.  Id. at 1055.  Therefore, credibility questions and weight accorded Employer’s evidence is deferred until after it is decided if Employer produced a sufficient quantum of evidence to rebut the presumption.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994); citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).

If an employer, in appropriate cases not involving “work-relatedness,” produces substantial evidence rebutting the presumption, the presumption drops out, and the employee must prove all elements of the “claim” by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381; citing Miller v. ITT Services, 577 P 2d. 1044, 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

AS 23.30.135.  Procedure before the board.

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .  

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

8 AAC 45.084.  Medical travel expenses.  

(a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.

(b) Transportation expenses include 

(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment; 

(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment; and 

(3) ambulance service or other special means of transportation if substantiated by competent medical evidence or by agreement of the parties.

. . .  

(e) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee. Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling.

ANALYSIS
1) Is Employee entitled to medical and related transportation costs?

At issue are medical and transportation costs associated with Employee’s 2011 L5 compression fracture.  Employee contends her 1976 work injury was a substantial factor in her need for treatment.  Employer contends the 1976 work injury was not a substantial factor Employee’s need for treatment and the only substantial factor was her osteoporotic condition.  These are factual questions to which the presumption of compensability applies.  
Employee raises the presumption of compensability with her testimony connecting her 2011 L5 compression fracture to the same level injured in the 1976 work injury.  The presumption attaches to Employee’s claim and shifts the burden to Employer, who must rebut the presumption through substantial evidence proving the 1976 work injury was not a substantial factor in the need for Employee’s medical treatment.  Employer rebuts the presumption with the EME report of Dr. Vrablik who opines the only substantial factor was Employee’s osteoporotic condition and the 1976 work injury was not a substantial factor in Employee’s compression fracture.  This evidence is adequate to rebut the presumption and shift the burdens of production and persuasion to Employee who must prove her claim by a preponderance of the evidence.   

There is no evidence that Employee’s 1976 injury precipitated or aggravated her osteoporosis.  To the contrary, osteoporosis is a condition with genetic, dietary and activity related components.

Dr. Vrablik opined Employee’s compression fracture was 95% caused by Employee’s osteoporosis and 5% caused by the previous spinal surgeries following the 1976 work injury.  In Alaska, even a 5-10% work related contribution can be considered “a substantial factor” when combined with other causes in equal proportions.  See Shea v. State of Alaska, 267 P.3d 624 (Alaska 2011) (for occupational disability determination).  However, here Employee does not have numerous causes contributing in equal proportions to her need for medical treatment.  According to PA-C DeNapoli there is but one cause, osteoporosis.  The most favorable opinion for Employee on the issue of causation is from Dr. Vrablik, who apportions causation only two ways and in very unequal proportions.
The record demonstrates Employee disagrees not only with Dr. Vrablik’s EME report but also with many of her own physicians.  Employee disagrees with her orthopedic surgeon’s description of the injury event and with his opinion she was not a candidate for further back surgery.  Employee has a longstanding, ongoing disagreement with her primary care physician over her prescription for Boniva.  Employee denies suffering previous stress fractures though they are demonstrated by numerous imaging studies, have been identified by multiple doctors, and should have had pain associated with them.  Meanwhile, Drs. Witham and Vrablik agree Employee’s pelvic fractures were caused by her osteoporosis, and Drs. Witham, Vrablik and PA-C DeNapoli agree the L5 compression fracture, which is the subject of the instant claim, was also caused by her osteoporosis.  These expert medical opinions, combined with Employee’s well documented history of progressive osteoporosis at least nine years preceding the compression fracture, along with Employee’s primary care physician’s well documented efforts to effectively treat Employee’s osteoporosis dating back “years” before 2007, and previous osteoporotic stress fractures all constitute significantly more than a preponderance of the evidence in this case.  However, this accumulation of evidence is adverse to Employee.  

While the 1976 work injury may have made some small contribution to the 2011 compression fracture, it was not a substantial factor in Employee’s need for medical treatment such that responsibility should attach to it.  Osteoporosis was the sole substantial factor.  Of particular significance in this conclusion is Dr. Vrablik’s testimony explaining fractures that occur as a result of spinal fusions typically fracture in the center of the vertebral body, not at the ends like Employee’s fracture.  Employee has failed to meet her burden and her claim for medical and related transportations costs will therefore be denied.

2) Can this decision assist Employee in understanding future billing and payment issues?

Employee specifically requested guidance on insurance, billing and payment issues when seeking treatment in the future.  An explanation of various payment avenues possibly available to her, including the workers’ compensation system, would be of some assistance to Employee.  

Employee’s health care providers might be paid in several ways.  First, Employee might simply pay her doctors “out of pocket.”  Second, if Employee has health insurance available to her, her health insurer might pay for her medical treatment so long as it does not believe the treatment is for a workers’ compensation injury.  However, if the health insurer is aware Employee’s treatment might be for a workers’ compensation injury, it may not cover treatment that might otherwise be paid under the workers’ compensation system.  Some potential advantages to the first two payment avenues are they can result in prompt payments to health care providers with greater certainty and fewer potential billing problems.  

Third, Employee might pursue payment through the workers’ compensation system.   However, and as Employee likely already appreciates, there are risks in pursuing a workers’ compensation claim.  The process may lead to billing disputes, cause significant delays in payments to health care providers, or lead to the denial of payments altogether.  When considering pursuing payment through the workers’ compensation system, it may help Employee to understand a preexisting disease or infirmity, such as Employee’s osteoporosis, does not necessarily disqualify compensation if employment aggravated, accelerated, or combined with disease or infirmity to produce death or disability.  Thornton.   However, employment must be “a substantial factor” in disability or need for medical treatment. Saling.  Employment is a substantial factor in bringing about the disability or need for medical care where “but for” the work injury, a claimant would not have suffered disability at the time he did, in the way he did, or to the degree he did, and reasonable people would regard it as the cause and attach responsibility to it.  Rogers & Babler.  
Workers’ compensation cases are determined by the medical evidence in the case.  Employee offered no medical opinion to support her contention the 1976 work injury, and not her osteoporosis, was “the substantial cause” of her spinal fracture.  Therefore, in deciding whether or not to pursue this avenue in the future, Employee may wish to solicit her treating physician’s opinion of whether her 1976 injury or treatment for that injury was a substantial factor in her need for whatever treatment she happens to seek in the future.  If she obtains supporting information from the medical provider, she may file a claim.  If Employee is then successful prosecuting her claim, Employer’s insurer will be ordered to pay for Employee’s treatment.  On the other hand, if Employee does not seek the opinion of her treating physician or her treating physician opines the work injury was not a substantial factor of her need for medical treatment, she runs the risk her health care providers will remain unpaid for some time and, perhaps, may not be paid at all leaving Employee personally liable to pay for her treatment.

This information is only an attempt to explain the various payment avenues possibly available to Employee and is offered to assist her in deciding whether she should file another claim in the future.  It is not intended to discourage Employee from filing additional claims.

CONCLUSIONS OF LAW
1) Employee is not entitled to medical and related transportation costs.

2) It is hoped the explanations above will assist Employee in understanding future billing and payment issues.

ORDER

Employee’s February 9, 2012 claim seeking medical and transportation costs is denied.

Dated in Fairbanks, Alaska on September 14, 2012. 
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Zeb Woodman, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of EDITH I. TOMANY employee / claimant; v. FAIRBANKS NORTH STAR BOROUGH SCHOOL DISTRICT employer / insuer / defendant; Case No. 198100817; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties this 14th day of September, 2012.
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