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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MATTHEW D. MISEWICZ, 

                                        Employee, 

                                            Applicant,

                                                   v. 

INTERIOR AUTO BODY INC.,

                                        Employer,

                                             and 

UMIALIK INSURANCE CO.,

                                        Insurer,

                                            Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  201102194
AWCB Decision No. 12-0169
Filed with AWCB Fairbanks, Alaska

on September 19, 2012


Matthew Misewicz’ (Employee) March 15, 2012 workers’ compensation claim was heard on August 16, 2012, in Fairbanks, Alaska.  Hearing was set on April 23, 2012.  Attorney Jason Wiener represented Employee, who appeared in person and testified.  Attorney Constance Ringstad represented Interior Auto Body Inc. and Umialik Insurance Co. (Employer).  Adjuster Tommie Savina testified in person on behalf of Employer.  There were no other witnesses.  The hearing proceeded with a two-member panel, a quorum under AS 23.30.005(f).  The record was held open to receive Employee’s supplemental affidavit of fees and any objection thereto.  The record closed after the panel deliberated on September 12, 2012.


ISSUES
Employer contends physical therapy records which were not in the board’s file at the time of hearing should not be admitted into evidence.  Employee contends the duty to file medical records rests on both parties, not just the employee, and the records are directly relevant to Employee’s claim for temporary total disability benefits and should be admitted into evidence.

1) Shall physical therapy records filed after the conclusion of the hearing be admitted into evidence?

Employee contends he is entitled to TTD benefits from December 19, 2011 until March 7, 2012.  Employee relies on physical therapy records to demonstrate his physician erred when she opined he was medically stable on December 19, 2011.  Employer contends it relied on Employee’s treating physician’s statement Employee was medically stable as of December 19, 2011 and Employee has not proved by a preponderance of evidence he was totally disabled as a result of the work injury from December 19, 2011 to March 7, 2012.  

2) Is Employee entitled to an award of TTD benefits?
Employee contends he was only able to work part-time from March 7, 2012 to April 17, 2012 and is thus entitled to temporary partial disability benefits for that period.  Employer contends Employee was medically stable as of December 19, 2011 and is not entitled to TPD benefits after that date.
3) Is Employee entitled to an award of TPD benefits?

Employee contends his TTD rate was miscalculated.  Specifically, Employee contends his wages at the time of injury and the two years prior do not accurately reflect his future earnings.  Employee contends the board should calculate his compensation rate using the hourly wage he was earning when he was injured in June 2011 while working for Osborne Construction, rather than the hourly wage he was earning in February 2011 while working for Interior Auto Body.

Employer contends it calculated Employee’s TTD rate per the statutory requirements and Employee has presented no evidence warranting a deviation from the statute.

4) Is Employee entitled to a compensation rate adjustment?
Employee contends he is entitled to an award of interest on all past-due benefits.  Employer contends as Employee is not entitled to the benefits he seeks, he is not entitled to an award of interest.
5) Is Employee entitled to an award of interest?
Employee contends he is entitled to an award of his actual fees under AS 23.30.145(b).  Employer contends Employee is not entitled to any benefit he seeks, and is thus not entitled to an attorney fee award.  Alternatively, Employer contends Employee’s claimed fees are unreasonable and some of his claimed charges are not permitted under the Act. 

6) Is Employee entitled to an award of attorney’s fees and costs?  If so, in what amount?
FINDINGS OF FACT

A review of the entire record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On February 17, 2011, Employee injured his right knee when he fell and “hyperextended” it while working for Employer.  (Report of Occupational Injury or Illness, February 23, 2011).
2) At the time of injury, Employee was earning $10.00 per hour.  (Employee).
3) On February 24, 2011, Employee saw Beth Medford, M.D. for treatment for right knee pain.  Dr. Medford ordered an MRI and referred Employee to an orthopedist.  An MRI taken that day showed moderate intra-articular fluid and suspected medial meniscus tear, but no acute fracture.  (Dr. Medford report, February 24, 2011; MRI Report, February 24, 2011).
4) Employer accepted compensability for the injury and began paying medical benefits and temporary total disability benefits.  (Compensation Report, June 3, 2011).
5) On February 28, 2011, Employee saw orthopedist Wendy Boucher, M.D., who prescribed a physical therapy regimen and took Employee off work until March 14, 2011.  (Dr. Boucher report and work status note, February 28, 2011).
6) On March 11, 2011, Employee followed up with Dr. Boucher, and reported physical therapy had decreased his pain and swelling but he was still experiencing sharp pain that interfered with his sleep.    Dr. Boucher recommended continued physical therapy and Advil for pain.  (Dr. Boucher report, March 11, 2011).
7) Employee was employed at Taco Bell from April 5, 2011 to June 7, 2011, but it is unclear from the record exactly how many days or hours Employee worked.  (Employer’s Notice of Intent to Rely, July 17, 2012, at ER-00234 – 00251).
8) On April 22, 2011, Dr. Boucher performed a right knee arthroscopic plica excision with limited synovectomy.  (Dr. Boucher operative report, April 22, 2011).
9) On May 11, 2011, Dr. Boucher noted “your knee is doing great.”  She released Employee to work without restriction but recommended he complete his physical therapy regimen.  (Dr. Boucher report, May 11, 2011).
10) On June 8, 2011, Employee began working full-time for Osborne Construction as a laborer.  (Employer’s Notice of Intent to Rely, dated July 17, 2012, at ER-00255).
11) On June 30, 2011, Employee re-injured his right knee when he twisted it while working for Osborne Construction.  (Report of Occupational Injury or Illness, July 11, 2011, filed on Employer’s Notice of Intent to Rely, July 17, 2012, at ER-000437; Employee testimony).
12) On July 7, 2011, Employee saw Nicole Fliss, M.D. for right knee pain.  He reported he had twisted his knee a week prior.  Dr. Fliss released Employee to work with the restriction of no climbing or crawling and only occasional standing or walking.  (Dr. Fliss report, July 7, 2011; Work Ability Report, July 7, 2011).
13) On July 26, 2011, Dr. Boucher recommended a second arthroscopy, given Employee’s unexplained continued pain.  (Dr. Boucher report, July 26, 2011).
14) On August 12, 2011, Dr. Boucher performed a right knee synovectomy.  (Dr. Boucher operative report, August 12, 2011).
15) On October 17, 2011, Dr. Boucher noted Employee was making “great progress by having no pain and normal [range of motion].”  She recommended he continue his physical therapy regimen to regain strength over the next eight weeks.  (Dr. Boucher report, October 17, 2011).
16) On November 4, 2011, Jason Weiner entered his appearance as Employee’s counsel.  That same day, Employee filed a workers’ compensation claim seeking TTD, TPD, PPI, medical costs, transportation costs, reemployment benefits, compensation rate adjustment, penalty, interest, finding of unfair or frivolous controversion, and attorney’s fees and costs.  (Employee’s Claim, November 4, 2011).
17) On November 14, 2011, Dr. Boucher noted Employee had no effusion and had regained all his range of motion.  Employee requested a work note stating “he does not feel his knee is strong enough.”  (Dr. Boucher report, November 14, 2011).
18) On November 22, 2011, Employer filed its answer to Employee’s claim, stating TTD benefits were currently being paid, reasonable and necessary medical and transportation benefits were being paid, and admitting Employee may be entitled to a reemployment benefits eligibility evaluation.  Employer denied TPD payments were owed, as Employee was receiving TTD payments, and denied Employee’s compensation rate was inaccurate or that Employee was entitled to a penalty, interest, finding of unfair or frivolous controversion or attorney’s fees and costs.  (Employer’s Answer, November 21, 2011).
19) On December 14, 2011, Employee reported he still had problems with bending and kneeling.  Dr. Boucher noted:
You’re doing quite well with physical therapy and are approaching the end - we have maximized her (sic) therapy.  I believe you have reached maximal medical benefit…. There’ve been no significant changes in that I think you should continue to avoid any jobs that would require you to do kneeling, squatting or crawling.

(Dr. Boucher report, December 14, 2011).

20) On December 19, 2011, Dr. Boucher responded to a request for information from rehabilitation specialist Tom Hutto.  Dr. Boucher diagnosed right knee pain with synovitis and noted Employee was currently undergoing physical therapy.  She recommended continued physical therapy and an appointment with a rheumatologist.  She stated “[patient] medically stable now.”  (Dr. Boucher response to Tom Hutto, December 19, 2011).
21) On January 9, 2012, Employer filed a controversion notice denying TTD benefits based on Dr. Boucher’s December 19, 2011 opinion Employee was medically stable.  (Controversion Notice, January 3, 2012).
22) On January 12, 2012, Employee complained to Dr. Boucher of continued pain made worse with squatting, but noted his range of motion and strength were normal.  Dr. Boucher stated: 
As indicated on the visit on 21 Dec 2011 (sic, Dec. 14, 2011), your right knee has reached maximum medical potential and your present limitations are permanent and not temporary…. The pain to the front of your knee needs to be treated with activity modification (restrictions) and the anti-inflammatory medications.  Continue with your exercises and limit the weights based on the anterior knee pain. 

(Dr. Boucher report, January 12, 2012).
23) On January 30, 2012, Dr. Boucher stated she would recommend continued physical therapy if the physical therapist requested it.  She anticipated Employee would be [discontinued] from PT after this month.”  (Dr. Boucher report, January 30, 2012).
24) Between December 1, 2011 and February 28, 2012, Employee underwent a course of twice-weekly physical therapy.  (PT Records, December 1, 2011 – February 28, 2012).
25) On February 28, 2012, Physical Therapist Jennifer Carlson noted Employee “demonstrates improving lifting mechanics but continues to be limited by stiffness and weakness.”  She discharged Employee from physical therapy.  (PT Notes, February 28, 2012).
26) Employee worked for McDonald’s from March 7, 2012 to April 17, 2012.  (ER’s Notice of Intent to Rely, dated July 17, 2012, at ER-00276).
27) On March 15, 2012, Employee filed a second claim, seeking TTD, TPD from December 19, 2011 forward, PPI, medical and transportation costs, reemployment eligibility evaluation, compensation rate adjustment, penalty, interest, a finding of unfair or frivolous controversion, and attorney’s fees and costs.  (Employee’s Claim, March 15, 2012).
28) On March 19, 2012, Employee saw Richard Cobden, M.D. for a permanent partial impairment rating.  Employee reported “he has slowly improved [since the August 12, 2011 surgery] but only returned to work full duty as of 6 days ago.  He is now a cook at McDonald’s restaurant.  He relates that it is difficult to stand for more than 4 hours a day.”  Dr. Cobden assigned a 1% whole person impairment to the February 17, 2011 work injury.  (Dr. Cobden report, March 19, 2012).
29)   On April 4, 2012, Employer filed its answer to Employee’s March 15, 2012 claim, denying all claimed benefits.  (Employer’s Answer, April 4, 2012).
30) On April 23, 2012, the parties attended a prehearing conference.  Employee orally withdrew his claim for reemployment benefits.  The designee set a hearing on Employee’s March 15, 2012 claim for August 16, 2012.  (PHC Summary, April 23, 2012).
31) Employer has not controverted medical treatment related to Employee’s work injury to his right knee.  (Record).
32) Employee testified he had experienced difficulties with addiction which led to a varied work history and at least one criminal conviction.  He testified his job at Osborne Construction, which he began in June 2008 was his first “real job,” and the first job he was “really excited about.”  He believed  his work for Osborne most accurately reflected the wages and type of work he would have continued to do had he not reinjured his knee in July 2011.  He earned $16.18 per hour working at Osborne Construction.  Employee testified he was accepted to the laborer’s union apprentice program in March 2012 and has been actively participating in that program since that time.  He testified when he “didn’t feel ready” to return to work full-time in March 2012, and so worked part-time at McDonald’s where he could take breaks to rest his leg.  He testified he now has no limitations and feels his knee is healed.  (Employee).

33) Employer’s adjuster Tommie Savina testified about Employer’s handling of the claim.  She testified Employee’s compensation rate was initially set at $50 per week, based on Employee’s wages for the two years prior to the injury.  TTD benefits were paid at that rate from February 24, 2011 to May 3, 2011.  When Employee reinjured his knee while working for Osborne Construction in July 2011, Employer voluntarily recalculated Employee’s compensation rate and set it at $234.00 per week.  In June 2011, Employer made a lump-sum payment to Employee to compensate him at $234.00 per week from February 24, 2011 forward, plus a 25% penalty.  After Employee reinjured his knee on July 7, 2011, Employer paid TTD at $234.00 per week through December 2011, when Dr. Boucher opined Employee was medically stable.  On November 23, 2011, after a routine audit, Ms. Savina discovered an error in Employee’s payment history and determined Employee was entitled to an additional $1804.35 in TTD and $451.10 in penalties, which she promptly paid. (Savina).

34) Employee’s counsel has represented many injured workers before the board in recent years, including representation at hearing.  (Observations).

35) Employee provided a verified itemization of 42.3 hours of attorney time at $250.00 per hour and 20.5 hours of paralegal time at $100.00 per hour, for an award of attorney fees totaling $12,587.50.  He filed an itemization of costs totaling $90.64.  Counsel seeks reimbursement for his actual fees and costs totaling $12,678.14.  (Employee’s Supplemental Affidavit of Attorney’s Fees and Costs, August 21, 2012).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

(3) this chapter may not be construed by the courts in favor of a party;

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.“  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.095. Medical Treatments, Services, and Examinations.

(h) Upon the filing with the division by a party in interest of a claim or other pleading, all parties to the proceeding must immediately, or in any event within five days after service of the pleading, send to the division the original signed reports of all physicians relating to the proceedings that they may have in their possession or under their control, and copies of the reports shall be served by the party immediately on any adverse party. There is a continuing duty on all parties to file and serve all the reports during the pendency of the proceeding.

AS 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; . . . .

An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the claim and his employment.  In less complex cases, lay evidence may be sufficiently probative to establish the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the claim and the employment.  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).   The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, in claims arising after November 5, 2005, employment must be the substantial cause of the disability or need for medical treatment.  AS 23.30.010(a).  In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011), the Alaska Workers’ Compensation Appeals Commission (Commission) set out how to apply the presumption analysis for claims arising after November 5, 2005.  The Commission stated “if the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable” (id.).  The commission further stated an employer need only demonstrate work is not the substantial cause and does not need to rule out employment as the substantial cause (id.).  This test would also apply to claims for benefits other than “disability or need for medical treatment,” based on the commission’s use of “etc.” in Runstrom.

AS 23.30.135. Procedure before the Board.

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.

AS 23.30.145.  Attorney fees. . . 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Where an employer resists payment of benefits, and a claimant employs an attorney in the successful prosecution of the claim, an award of attorney fees may be made under 
AS 23.30.145(b).  Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007).   In Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), the Alaska Supreme Court held attorney fee awards under AS 23.30.145(b) should be “both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers” (emphasis in original). In determining a reasonable fee under AS 23.30.145(b), the board is required to consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. Id. at 975.

In Judith Lewis-Walunga and William J. Soule v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the Alaska Workers’ Compensation Appeals Commission stated:

The commission recognizes that promoting the availability of counsel for injured workers is a legitimate legislative goal of the attorney fee statute. This goal is served in the current statute by provision of a statutory minimum fee that may result in disproportionate fees in some cases, a mandate to examine the complexity of services provided, and a barring of most fee awards against injured workers when the employer prevails.

Lewis-Walunga, at 7.

On the other hand, the Commission also noted:

The economic burden of wasteful litigation choices in the workers’ compensation system is not borne by the injured worker if he is the party making the choices; it is borne by the public in the expense of an overburdened system, employers in higher defense costs and higher premiums, other injured workers whose claims are stalled in a system rendered inefficient, and by the attorney ethically compelled to proceed when his client persists in a doubtful claim. The worker’s claim may not succeed, but if he loses, his claim is all he loses. When the employer or insurer makes litigation choices, the possibility of payment of the employee’s attorney fees, in addition to their own, is a consequence that must be weighed in making a choice to continue to litigate. The legislature chose to shield the worker from improvident pursuit of a claim; but it did not choose to shield his attorney. The legislature’s choice represents a balance between assuring the injured worker access to representation and freedom to file claims without fear of financial consequences on one hand and avoiding unnecessary litigation of doubtful claims and unreasonable costs to the public and employers on the other. The commission will not disturb the balance struck by the legislature.

Id., at 14-15.

AS 23.30.185.  Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.200. Temporary partial disability.

(a) In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee’s spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years. Temporary partial disability benefits may not be paid for a period of disability occurring after the date of medical stability.

AS 23.30.220. Determination of spendable weekly wage.

(a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury. An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions. An employee’s gross weekly earnings shall be calculated as follows:

(1) if at the time of injury the employee’s earnings are calculated by the week, the weekly amount is the employee‘s gross weekly earnings;

(2) if at the time of injury the employee’s earnings are calculated by the month, the employee’s gross weekly earnings are the monthly earnings multiplied by 12 and divided by 52;

(3) if at the time of injury the employee’s earnings are calculated by the year, the employee’s gross weekly earnings are the yearly earnings divided by 52;

(4) if at the time of injury the employee’s earnings are calculated by the day, by the hour, or by the output of the employee, then the employee’s gross weekly earnings are 1/50 of the total wages that the employee earned from all occupations during either of the two calendar years immediately preceding the injury, whichever is most favorable to the employee;

(5) if at the time of injury the employee’s earnings have not been fixed or cannot be ascertained, the employee’s earnings for the purpose of calculating compensation are the usual wage for similar services when the services are rendered by paid employees;

(6) if at the time of injury the employee’s earnings are calculated by the week under (1) of this subsection or by the month under (2) of this subsection and the employment is exclusively seasonal or temporary, then the gross weekly earnings are 1/50 of the total wages that the employee has earned from all occupations during the 12 calendar months immediately preceding the injury;

(7) when the employee is working under concurrent contracts with two or more employers, the employee’s earnings from all employers is considered as if earned from the employer liable for compensation;

(8) if an employee when injured is a minor, an apprentice, or a trainee in a formalized training program, as determined by the board, whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee; if the minor, apprentice, or trainee would have likely continued that training program, then the compensation shall be the average weekly wage at the time of injury rather than that based on the individual’s prior earnings….

	
	


 An employee may be entitled to a compensation rate adjustment if the earnings used to calculate his compensation rate do not accurately reflect what the employee would have earned in the future if he had not been injured.  See, Gilmore v. Alaska Workers’ Comp. Bd., 882 P.2d 922 (Alaska 1994); Justice v. RMH Aero Logging, Inc., 442 P.3d 549 (Alaska 2002).
 AS 23.30.395. Definitions.  In this chapter,

. . .

(16) ‘disability’ means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment;

. . .

(27) ‘medical stability’ means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

8 AAC 45.052. Medical Summary.
(a) A medical summary on form 07-6103, listing each medical report in the claimant’s or petitioner’s possession which is or may be relevant to the claim or petition, must be filed with a claim or petition. The claimant or petitioner shall serve a copy of the summary form, along with copies of the medical reports, upon all parties to the case and shall file the original summary form with the board. 

b) The party receiving a medical summary and claim or petition shall file with the board an amended summary on form 07-6103 within the time allowed under AS 23.30.095(h), listing all reports in the party’s possession which are or may be relevant to the claim and which are not listed on the claimant’s or petitioner’s medical summary form. In addition, the party shall serve the amended medical summary form, together with copies of the reports, upon all parties. 

(c) Except as provided in (f) of this section, a party filing an affidavit of readiness for hearing must attach an updated medical summary on form 07-6103, if any new medical reports have been obtained since the last medical summary was filed.

…

(4) If an updated medical summary is filed and served less than 20 days before a hearing, the board will rely upon a medical report listed in the updated medical summary only if the parties expressly waive the right to cross-examination, or if the board determines that the medical report listed on the updated summary is admissible under a hearsay exception of the Alaska Rules of Evidence.

…

(d) After a claim or petition is filed, all parties must file with the board an updated medical summary form within five days after getting an additional medical report. A copy of the medical summary form, together with copies of the medical reports listed on the form, must be served upon all parties at the time the medical summary is filed with the board….

8 AAC 45.142. Interest.

(a) If compensation is not paid when due, interest must be paid at the rate established in . . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

8 AAC 45.180. Costs and attorney’s fees.

…

(b) A fee under AS 23.30.145 (a) will only be awarded to an attorney licensed to practice law in this or another state. An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition. An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145 (a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. 

…

(1) A request for a fee under AS 23.30.145 (b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145 (a), if AS 23.30.145 (a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section. 

(2) In awarding a reasonable fee under AS 23.30.145 (b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

…

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. The following costs will, in the board’s discretion, be awarded to an applicant:

…

(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk 

(A) is employed by an attorney licensed in this or another state; 

(B) performed the work under the supervision of a licensed attorney; 

(C) performed work that is not clerical in nature; 

(D) files an affidavit itemizing the services performed and the time spent in performing each service; and 

(E) does not duplicate work for which an attorney’s fee was awarded; 

8 AAC 45.195. Waiver of procedures.

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 
ANALYSIS

1) Shall physical therapy records filed after the conclusion of the hearing be admitted into evidence?

As a preliminary issue, Employer contends the physical therapy records from December 2011 through February 2012 should be excluded from the record as Employee failed to file them before the hearing, as required by 8 AAC 45.052.  While Employer’s contention Employee should have filed the physical therapy records is well-taken, the panel must weigh this procedural requirement against the legislature’s mandate workers’ compensation cases be heard on their merits whenever possible and the Alaska Supreme Court’s comment that excluding evidence does not serve the interest of the board in obtaining the best and most through record on which to base its decision.  AS 23.30.135(a) grants the board broad authority to investigate a claim and conduct hearings in the manner which allows it to best ascertain the rights of the parties. The statute specifically states the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in the Act.  Finally, 8 AAC 45.195 permits waiver of procedural requirements if manifest injustice to a party would result from a strict application of the regulation.  Here, the physical therapy records at issue are directly relevant to the question of when Employee became medically stable, and in fact dispositive of that issue.  To exclude them from the record would be to decide the case on a procedural technicality rather than the merits of the evidence.  Finally, the panel notes the ongoing obligation to file medical records throughout the life of a claim rests not only on the employee, but also on the employer.  Employer was certainly aware Employee was receiving physical therapy treatments, as medical benefits were not controverted and Employer was presumably paying for that treatment.  The physical therapy records from December 2011 through February 28, 2012 will be accepted as evidence and relied upon in deciding the merits of Employee’s claim.  

2)  Is Employee entitled to TTD after December 19, 2011?
Employee’s entitlement to TTD turns on factual issues to which the presumption of compensability ordinarily applies.  Specifically, in this case, determination of the date Employee became medically stable will decide the issue of whether he is entitled to additional TTD beyond that already paid by Employer.  Without regard to credibility, Employee attaches the presumption of compensability he was not medically stable from December 19, 2011 to March 7, 2012 by his testimony and the physical therapy records filed after the hearing.

Without regard to credibility, Employer successfully rebutted the raised presumption with Dr. Boucher’s December 19, 2011 hand-written opinion Employee “is medically stable now.”  Thus, the presumption is overcome and Employee must prove all elements of his claim for TTD from December 19, 2011 to March 7, 2012, by a preponderance of the evidence.

Employer paid TTD from February 24, 2011 to May 3, 2011.  During a period of this time, Employee was employed at Taco Bell, though it is unclear how many shifts he worked there, particularly given his knee surgery was April 22, 2011.  Employer resumed TTD payments on July 7, 2011 and continued until December 19, 2011, the date Employee’s treating physician Dr. Boucher noted in response to the reemployment specialist’s inquiry Employee was medically stable.  However, despite her opinion Employee was medically stable, Dr. Boucher prescribed continued physical therapy, which Employee attended twice weekly until February 28, 2012.  As late as his last physical therapy session before discharge, the physical therapist noted objectively measurable improvement, recognizing “improving lifting mechanics.”  She discharged him from physical therapy at that time and Employee received no further treatment after that date.  The only medical record in the file after February 28, 2012 is Dr. Cobden’s PPI rating on March 19, 2012.  The preponderance of the evidence shows Employee continued to have objective improvement during his course of physical therapy and was thus not medically stable during that treatment.  Employee will be deemed medically stable on February 28, 2012.  Employer will be liable for TTD benefits from December 19, 2011 to February 28, 2012.

3) Is Employee entitled to an award of TPD benefits?
As noted above, the last evidence of objectively measurable improvement in Employee’s condition was the physical therapy note dated February 28, 2012, the date he was discharged from physical therapy, and thus Employee is deemed medically stable as of that date.  Although he testified he had difficulty standing for more than four hours at a time and was thus only able to work part-time at McDonald’s from March 7 to April 17, 2012, as discussed above, he achieved medical stability on February 28, 2012, when he was discharged from physical therapy.  An employee may not receive temporary partial disability benefits after the date of medical stability.  Employee’s claim for TPD will be denied.

4) Is Employee entitled to a compensation rate adjustment?
Employee seeks a compensation rate adjustment, arguing the earnings used to calculate his current TTD rate do not accurately reflect what his actual future earnings would have been had he not been injured.  He argues Employer ignores the fact Employee was “only 20 and 21” while working for Interior Auto Body and the two years before his injury.  Since that time, he obtained “his first real job” with Osborne Construction, and Employee contends his compensation rate should be based on Employee’s earnings at the time of injury, paid at $16.18 per hour.  However, Employee fails to acknowledge he was earning $10 per hour while working for Interior Auto Body on February 17, 2011, which is the relevant employer and date of injury in this case.  Whether Employee intended to continue working for Osborne Construction is irrelevant to determination of his compensation rate.  Employee relies on Gilmore and Justice for the proposition earnings used to calculate a compensation rate must accurately reflect what an employee’s actual future earnings would have been absent the injury, but those cases involve scenarios in which the earnings by an employee in the two years prior to the date of injury are not representative of the employee’s general earning capacity or earning history.  Here, Employee asks the board to consider income he earned after the date of injury in setting his compensation rate, and this case is thus distinguishable from Gilmore and Justice.  Employee has not presented any justification for deviating from the statute.  Employee’s claim for a compensation rate adjustment will be denied.

5)  Is Employee entitled to an award of interest?

The law requires payment of interest to an injured worker on compensation not paid when due. Awards of interest are intended to compensate the recipient for the time loss benefit of monies otherwise owed. Interest accrues on any late-paid compensation or benefits. Interest accrues at the rate specified in AS 09.30.070 in effect on the date the compensation is due. Employer will be ordered to pay statutory interest on all TTD payments for the period December 19, 2011 through February 28, 2012, as discussed above.


6) Is Employee entitled to an award of attorney’s fees and costs?

In making fee awards, the law requires consideration of the nature, length and complexity of the professional services performed on behalf of the injured worker, as well as the benefits resulting from those services.  An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails.

Employee retained counsel who successfully obtained valuable benefits for him, namely an adjustment of previous TTD benefits before hearing and an award for a period of TTD benefits.  Employee incurred legal fees and costs.  Having prevailed on at least a portion of his claim, Employee is entitled to an award of fees and costs under AS 23.30.145(b). 

Employee’s counsel has represented many injured workers before the board in recent years, including representation at hearing.  He provided a verified itemization of 42.3 hours of attorney time at $250.00 per hour and 20.5 hours of paralegal time at $100.00 per hour, for an award of attorney fees totaling $12,587.50.  He filed an itemization of costs totaling $90.64.  Counsel seeks reimbursement for his actual fees and costs totaling $12,678.14.  

Employer does not dispute Employer’s hourly rate.  Based on Employee’s counsel’s efforts and success in this case, his years of experience, the contingent nature of workers’ compensation cases, and recent awards to attorneys similarly situated, an hourly rate of $250.00 is reasonable here.

Employer contends the TTD adjustment it paid in November 2011 was not prompted by any work Employee’s counsel performed.  However, it was only after Employee retained an attorney who filed a claim on his behalf on November 4, 2011 that the adjuster paid the additional TTD and penalty.  At the very least, it is reasonable to assume the entry of appearance and filing of a claim caused the adjuster to perform a regular audit of the file, which in turn revealed the calculation error and prompted payment to correct the error.

Employer objects to specific entries on Employee’s Supplemental Affidavit of Fees.  Specifically, Employer objects to payment for paralegal travel time for filing documents, as it constitutes clerical work performed by a paralegal, prohibited by 8 AAC 45.180(f)(14)(c).  Employer’s objection is well-taken, and Employee’s fee award will be reduced by 2.0 hours of paralegal time, a reduction of $200.00.

Employer objects to paying for time incurred when the paralegal telephoned Interior Auto Body on November 21, 2011, after Employer retained an attorney.  This objection is well-taken, and Employee’s fee award will be reduced by .3 hours of paralegal time, a reduction of $30.00.

Employer further objects to Employee’s claimed fees, calling the affidavit “unreliable” because the time and cost entries were originally commingled between the present case and Employee’s case against Osborne Construction.  Here, it is impossible for the board to determine which if any of the claimed time was incurred in the Osborne Construction case.  Employee’s attorney signed the affidavit swearing the time entries were accurate to the best of his knowledge and incurred in this case, and the panel accepts this verification.  However, one paralegal entry on May 11, 2012 references a telephone call to Elise Rose, an attorney not involved in the present case.  This entry will be stricken from fees awarded, for a reduction of .5 paralegal hours, or $50.00.

Employer objects to payment of fees for time incurred pursuing benefits not controverted or when the claims were withdrawn.  Specifically, Employer cites entries dated November 23, 2011, December 30, 2011, February 6, 2012, March 7, 2012, March 12, 2012, March 22, 2012, March 26, 2012, and March 30, 2012.  These entries relate to claims for reemployment benefits and additional PPI, which were inevitably not pursued.  To reduce every fee award by attorney time spent evaluating a claim when specific benefits were not later pursued, would have a chilling effect on attorneys’ willingness to represent injured workers in cases in which the outcome is not immediately clear.  Such a result would be contrary to the legislative intent to promote the availability of counsel for injured workers, as outlined by the Alaska Workers’ Compensation Appeals Commission in Lewis-Walunga.  Employee’s fee award will not be reduced for time incurred in evaluating Employee’s eligibility for reemployment benefits or pursuit of additional PPI benefits.

Finally, Employer generally objects to awarding Employee attorney fees as Employer contends a large portion of Employee’s claim, specifically the claim for compensation rate adjustment, was frivolous.  The Appeals Commission addressed this issue in Lewis-Walunga, noting the balance between the legislature’s intent to promote access to legal representation for injured workers against the cost to the public and employers of unnecessary litigation of doubtful claims.  Here, while Employee’s arguments he was entitled to a compensation rate adjustment were ultimately unpersuasive, it cannot be said they were not legitimately based in law or fact.  Employee claimed the earnings used to calculate his TTD rate did not accurately reflect what Employee would have earned had he not been injured, which is the required analysis under Justice and Gilmore.  Employee’s compensation rate adjustment claim was not successful, but it was not frivolous.  His fee will not be reduced on this basis.

After reducing the claimed fees as discussed above, Employee is entitled to an award of fees and costs of $12,398.14.

CONCLUSIONS OF LAW

1) Physical therapy records filed after the conclusion of the hearing will be admitted into evidence.

2) Employee is entitled to TTD from December 19, 2011 to February 28, 2012.
3) Employee is not entitled to an award of TPD benefits.

4) Employee is not entitled to a compensation rate adjustment.

5) Employee is entitled to an award of interest.
6) Employee is entitled to an award of attorney’s fees and costs.

ORDER
1) Employer shall pay Employee TTD benefits for the period December 19, 2011 to February 28, 2012.
2) Employer shall pay Employee interest on past due TTD benefits at the statutory rate.

3) Employee’s claim for TPD benefits is denied.
4) Employee’s claim for a compensation rate adjustment is denied.
5) Employer shall pay attorney’s fees and costs totaling $12,398.14.

Dated in Fairbanks, Alaska on September 19, 2012.





ALASKA WORKERS’ COMPENSATION BOARD



    __/s/_________________________
Amanda K. Eklund

Designated Chair


    __/s/_________________________





      Rick Traini, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MATTHEW D. MISEWICZ, Employee / applicant v. INTERIOR AUTO BODY, INC., Employer; UMIALIK INSURANCE CO., insurer / defendants; Case No. 201102194; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties on September 19, 2012.
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Victoria Zalewski, Workers’ Comp Technician
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