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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	HAMAD  ELHAG, 

Employee,

Respondant, 

v. 

TRIDENT SEAFOODS CORP.,
Employer,

and 

LIBERTY INSURANCE CORP.,
Insurer,

Petitioners. 

	)

)

)

)
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  201010307
AWCB Decision No. 12-0171
Filed with AWCB Anchorage, Alaska

on September 20, 2012


Trident Seafood Corporation’s (Employer’s) June 27, 2012 petition to dismiss Hamad Elhag’s (Employee) May 14, 2011 claim was scheduled for hearing on July 27, 2012 and heard on the written record in Fairbanks, Alaska on August 21, 2012.  Attorney Jeffrey Holloway represented Employer.  Employee’s non-attorney representative, Hamoudi Albahadli, represented Employee.  The record closed at the conclusion of deliberations on August 31, 2012.

ISSUE

Employer contends Employee has willfully and unreasonably refused to cooperate with discovery under the Act.  In particular, Employer contends Employee has failed to comply with two oral and two written board orders for him to provide complete answers to Employer’s interrogatories.  Employer contends, without the information sought, it has been denied the ability to investigate and defend Employee’s claim.  Because Employer contends it has suffered “severe prejudice,” Employer requests dismissal of Employee’s claim as a sanction.

Employee contends Employer’s request was impossible to comply with.  He contends Employer requested him to have his answers notarized in both Alaska and Washington and because he lived in Alaska he could not get his answers notarized in Washington.  Employee also contends his non-attorney representative had difficulty getting the interrogatories to him so he could provide his answers and, when he did receive and answer them, he sent the un-notarized answers to Employer.  Employee further contends he substantially complied with Employer’s request by providing the requested information at a previous prehearing conference.  Last, Employee contends he was not aware of the deadline Employer had set for his responses.

Should Employee be sanctioned under AS 23.30.108(c) for his noncompliance with discovery and, if so, what is an appropriate sanction?

FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:

1) On July 31, 2010, Employee reported hurting his back two days previous when he fell while pushing a freezer rack for Employer.  (Report of Occupational Injury, July 31, 2010). 

2) On August 4, 2010, Employee reported to his treating physician he also hit the back part of his head when he fell backwards.  (Shepard report, August 4, 2010).

3) On February 26, 2011, William Stump, M.D., and Joseph Lynch, M.D., examined Employee as a panel for an employer medical evaluation (EME).  The panel’s report concluded Employee was medically stable and did not recommend further treatment.  The report stated Employee had no work restrictions or permanent impairment.  (Stump report, February 26, 2011).

4) On March 26, 2011, Employer controverted benefits based on Drs. Stump’s and Lynch’s report.  (Notice of Controversion, March 26, 2011).

5) On May 17, 2011, Employee filed a workers’ compensation claim (WCC) seeking temporary total disability benefits.  The claim also references an “order of protection.”  (WCC, May 14, 2011).

6) On June 15, 2011, Hamoudi Albahadli appeared at a prehearing conference as an interpreter for Employee and stated Employee was unable to participate because he did not have a telephone.  The designee advised Mr. Albahadli Employee would have to file an entry of appearance form for Mr. Albahadli to represent him.  (Prehearing Conference Summary, June 15, 2011).

7) On July 5, 2011, Employer sent Employee numerous releases for his signature, including a medical release.  The medical release presented only a signature line and no notary provisions.  (Employer’s letter and release, July 5, 2011).

8) On July 11, 2011, Employer answered and controverted Employee’s claim, and denied all benefits.  (Answer and Notice of Controversion, July 8, 2011).

9) On July 20, 2011, Employee orally amended his claim to include a compensation rate adjustment.  The conference summary states Employee filed Mr. Albahadli’s entry of appearance and an affidavit of readiness for hearing, but Employer was not served with copies of these documents.  The designee reminded Employee he must serve Employer with copies of all documents filed with the board.  The summary also states Employer sent discovery releases to Employee on July 7, 2011 but Employee has not received them because he no longer resided at his address of record.  Employee stated he had no address to give the board and directed all mail to be sent to his non-attorney representative’s address in Washington.  Employer agreed to resend the releases to the non-attorney representative’s address.  The designee directed Employee to either sign the discovery releases and return them within14 days after the releases are served, or file a petition for protective order with the board.  The designee provided Employee with a blank petition form and also explicitly advised him: 

[U]pon written request by the employer, AS 23.30.107 states, “an employee shall provide written authority to the employer…to obtain medical and rehabilitation information relative to the employee’s injury.”  If an employee does not believe the information requested is applicable to his injury, an employee may request a protective order under AS 23.30.107(a) within 14 days after the employer serves its request for release of information on the employee.  If an employee fails to file a petition and fails to deliver the requested releases to the employer within 14 days after service, the employee’s rights to benefits under the Act are suspended until the written authority is delivered.  AS 23.30.108.

 (Prehearing Conference Summary July 20, 2011).

10) On July 22, 2011, Employer re-sent releases, requesting Employee to sign and return them within two weeks of the date of the letter.  The medical release presented only a signature line and no notary provisions.  (Employer letter and release, July 22, 2012).

11) On August 3, 2011, Employee signed the releases and returned them to Employer.  (Executed releases, August 3, 2011).

12) On August 10, 2011, Employee filed an amended claim seeking temporary total disability, medical benefits and alleging an unfair or frivolous controversion.  (WCC, August 8, 2011).

13) On August 23, 2011, Employer answered Employee’s amended claim and controverted all benefits.  (Answer and Notice of Controversion, August 23, 2011).

14) On September 22, 2011, the parties stipulated to a second independent medical evaluation (SIME).  (Prehearing Conference Summary, September 22, 2011).

15) At a November 7, 2011 prehearing conference, Employee contended he has not been receiving mail in his case, stated he is now living in Anchorage and provided the board with a new mailing address.  Employee also stated he was not going to attend the SIME because it was in California.  The designee encouraged Employee to cooperate with the SIME process, advised Employee his failure to attend could result in costs being assessed against him and further advised Employee failure to obey a board order could result in the imposition of sanctions, including forfeiture of benefits and dismissal of his claim.  (Prehearing Conference Summary, November 7, 2011).

16) On January 25, 2012, Alan Roth, M.D., performed the SIME and diagnosed a minor closed head injury with transient cephalgia, a cervical strain and a lumbrosacral strain, all of which had resolved no later than January 1, 2011, required no further treatment, and did not create any permanent impairment or need for work restrictions.  Dr. Roth also diagnosed depression and anxiety but concluded the work injury did not cause or exacerbate those conditions.  (Roth report, January 25, 2012).

17) On February 6, 2012, Employee began work for another seafood processor.  Three weeks later, Employee reported injuring his back and knee at work when another employee pushed a load of sugar too fast, causing Employee to jump out of a trailer to get out of the way.  (Report of Occupational Injury, February 28, 2012).

18) On February 17, 2012, Employer controverted all benefits based on Dr. Roth’s report.  (Controversion Notice, February 17, 2012).

19) On February 28, 2012, Employee and his non-attorney representative failed to appear for a prehearing conference.  Notices for the prehearing had been sent to both Employee and his non-attorney representative via U.S. first class mail at their address of record.  The designee also unsuccessfully attempted to contact both by telephone before proceeding.  (Prehearing Conference Summary, February 28, 2012).

20) On March 29, 2012, Employee’s non-attorney representative failed to appear for a prehearing conference.  A notice for the prehearing had been sent to Employee’s non-attorney representative via U.S. first class mail at his address of record.  The designee unsuccessfully attempted to contact the non-attorney representative by telephone before proceeding.  Employee participated in the conference but later terminated his participation by hanging up.  Employer stated it sent a discovery request to Employee and it may be filing a petition to compel if it does not receive a timely response.  In the prehearing conference summary, the designee encouraged Employee to respond to Employer’s discovery request and advised him the board could impose sanctions, including forfeiture of benefits and dismissal of his claim, for failure to cooperate in discovery.   The summary states Employee’s “first language” is Arabic, Sudanese dialect.  Employer’s attorney agreed to ask his client if it would provide an interpreter for the next prehearing.  (Prehearing Conference Summary, March 29, 2012).

21) On April 17, 2012, Employer sent Employee a set of interrogatories requesting detailed information on any other employers Employee had worked for since the July 29, 2010 reported work injury and two separate verification pages for notarization in Alaska and Washington.  (Employer’s Interrogatories, April 17, 2012).

22) On May 1, 2012, Employee and his non-attorney representative attended a prehearing conference.  Employer stated it sent interrogatories to Employee.  The designee encouraged Employee to promptly respond to Employer’s interrogatories and advised him the board had authority to order sanctions for refusal to cooperate in discovery, including forfeiture of benefits and dismissal of his claim.  (Prehearing Conference Summary, May 1, 2012).

23) On May 15, 2012, Employee signed, but did not notarize, a medical release that contained a notary attestation at the bottom of the release.  (Medical release, May 15, 2012).

24) The record is unclear when Employer sent Employee the medical release with the notary attestation.  (Record, observations).

25) On May 18, 2012, Employer filed a petition to compel Employee to provide answers to its April 17, 2012 interrogatories and to provide a notarized medical records release.  (Employer’s petition to compel, May 18, 2012).

26) On May 22, 2012, Employer received Employee’s answers to its interrogatories.  (Employer’s Interrogatories, May 22, 2012).

27) At a June 14, 2012 prehearing conference, Employee’s non-attorney representative contended Employee was working for a new employer.  The designee specifically identified numerous incomplete answers to Employer’s interrogatories concerning Employee’s employment history and ordered Employee to provide Employer with the remaining information by June 25, 2012.  Employer agreed to re-send the medical records release to Employee’s non-attorney representative so Employee could have it notarized.  The designee ordered Employee to sign, notarize and return the release to Employer by June 25, 2012.  The order language in the summary appears in bold letters.  The designee advised Employee the board had authority to order sanctions for refusal to cooperate in discovery, including forfeiture of benefits and dismissal of his claim.  (Prehearing Conference Summary, June 14, 2012).

28) On June 26, 2012, Employee failed to appear at a prehearing conference.  The summary states Employee had a new phone number.  Employee’s non-attorney representative did participate and contended he was unable to contact Employee regarding the board’s discovery order.  The designee again ordered Employee to provide the information to Employer immediately as the information was overdue.  The order language in the summary appears in bold letters.  The designee advised Employee the board had authority to order sanctions for refusal to cooperate in discovery, including forfeiture of benefits and dismissal of his claim.  (Prehearing Conference Summary, June 26, 2012).

29) On June 29, 2012, Employer filed the instant petition to dismiss.  (Employer’s petition to dismiss, June 27, 2012).

30) On July 19, 2012, Employee and his non-attorney representative participated in a prehearing conference.  The summary states: “Employee is homeless again and staying in a shelter.”  Employee did not have a telephone, but was checking his mail weekly.  Employer contended it sent Employee’s un-notarized release to Employee’s doctors but it did not receive updated medical records.  Employer did not know whether the reason it had not been provided medical records was because Employee’s release was not notarized.  The designee advised Employer to check with Employee’s medical providers as to why it did not receive updated medical records.  Employee contended he inadvertently failed to have the release notarized.  The designee ordered Employee to provide Employer with a notarized release by August 3, 2012.  The order language in the summary appears in bold letters.  Employee also provided specific employment information he previously omitted in his answers to Employer’s interrogatories, the subject of the board’s June 14, 2012 and June 26, 2012 orders.  However, Employer objected to Employee’s answers not being provided under oath.  The summary states: 

Employer requested the information be provided in accordance with the Alaska Civil Rules, in the form of interrogatory answers sworn under oath.  The board prefers informal means of discovery.  Employee complied with the board designee’s June 14, 2012 and June 26, 2012 discovery orders and provided Employer the information it requested.  Employee’s first language is Arabic.  Employee is homeless in Anchorage while Employee’s interpreter and non-attorney representative is in Seattle.  Employee does not have anyone in Anchorage who can assist him in translating documents.  Given these circumstances, the board designee denied Employer’s request for an order compelling Employee to formally respond to Employer’s interrogatories.  
Employer also requested a hearing on its petition to dismiss.  The designee declined to schedule a hearing because Employee’s response time had not yet run, but instead, scheduled another prehearing for July 27, 2012 to address Employer’s petition.  (Prehearing Conference Summary, July 19, 2012).

31) Employer disputed several portions of the July 19, 2012 prehearing summary and objected to what it characterized as “findings of fact” in the summary.  Employer contended the designee did not have the authority to find Employee had complied with the board’s prior orders and requested specific portions of the summary be struck. (Employer’s letter, July 25, 2012).

32) On July 27, 2012, the designee provided an explanation of the July 19, 2012 prehearing summary and declined to strike any portions from the summary or “otherwise modify the factual determinations.”  The parties agreed to have Employer’s June 27, 2012 petition to dismiss heard on the written record.  The hearing was scheduled for August 21, 2012.  (Prehearing Conference Summary, July 27, 2012).

33) The record is unclear if Employee has yet provided Employer with a notarized medical release.  (Record, observations).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

[image: image1](1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

[image: image2](2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute . . . .

[image: image3](4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The Board may base its decision not only on direct testimony and other tangible evidence, but also on the Board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.005.  Alaska Workers' Compensation Board. 

. . .  

(h) The department shall . . . adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

. . . 

AS 23.30.107. Release of information.  (a) Upon written request, an employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee's injury.  The request must include notice of the employee's right to file a petition for a protective order with the division and must be served by certified mail to the employee's address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee's injury.

. . . 

AS 23.30.108.  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.  

(a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request. If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee's rights to benefits under this chapter are suspended until the written authority is delivered.

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board's designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority.

(c) At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury.  If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. 

. . . 

The law has long favored giving a party his “day in court,” E.g. Sandstrom & Sons, Inc. v. State of Alaska, 843 P2d 645 (Alaska 1992), and unless otherwise provided for by statute, workers’ compensation cases will be decided on their merits, AS 23.30.001(2).  Dismissal should only be imposed in “extreme circumstances,” and even then, only if a party’s failure to comply with discovery has been willful and when lesser sanctions are insufficient to protect the rights of the adverse party.  Sandstrom, 843 P2d 645.  However, AS 23.30.108(c) does provide a statutory basis for dismissal as a sanction for noncompliance with discovery, and the Board has long exercised its authority to dismiss claims when it has found employee’s noncompliance to have been willful.  Garl v. Frank Coluccio Contr. Co., AWCB Decision No. 10-0165 (October 1, 2010); O’Quinn v. Alaska Mechanical, Inc., AWCB Decision No. 06-0121 (May 15, 2006); Erpelding v. R & M Consultants, Inc., AWCB Decision No. 05-0252 (October 3, 2005); Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); Maine v. Hoffman/Vranckaert, J.V., AWCB Decision No. 97-0241 (November 28, 1997); McCarroll v. Catholic Community Services, AWCB Decision No. 97-0001 (January 6, 1997); Billy J. Parker v. Power Constructors, Inc., AWCB Decision No. 89-0047 (February 24, 1989).  Since dismissal of a workers’ compensation claim under AS 23.30.108(c) is analogous to dismissal of a civil action under Civil Rule 37(b)(3), the Board has occasionally consulted the factors set forth in that subsection of the Rule when deciding petitions to dismiss.  Erpelding v. R & M Consultants, Inc., AWCB Decision No. 05-0252 (October 3, 2005); Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarroll v. Catholic Community Services, AWCB Decision No. 97-0001 (January 6, 1997).

AS 23.30.155.  Payment of compensation.  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . . . 

. . . 

(h) The board may upon its own initiative at any time in a case . . . take the further action which it considers will properly protect the rights of all parties.

. . . 

8 AAC 45.054.  Discovery.  (a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. 

. . . 

(d) A party who refuses to release information after having been properly served with a request for discovery may not introduce at a hearing the evidence which is the subject of the discovery request.

8 AAC 45.060.  Service.  

. . . 

(b) [S]ervice must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process.  Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party's last known address.  If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail.

. . . 

(f) Immediately upon a change of address for service, a party or a party's representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address.

. . . 

While service is complete upon mailing with sufficient postage to the parties last known address, the Board has repeatedly found that parties have received actual notice of hearings when “although the return receipt from the notice sent via certified mail had not been received [by the board], neither had the notice sent via first class mail been returned as undeliverable.”  Mendez v. Sundance Raceways, AWCB 93-0173 at 3 (July 7, 1993).  See also Woodards v. Four-Star Terminals, Inc., AWCB 95-0167 at 3 (June 23, 1995); McCarroll v. Catholic Community Services, AWCB 97-0001 at 5 (January 6, 1997) (citing Mendez).  Under such circumstances, the Board has found proper to proceed with a hearing under 8 AAC 45.070(f)(1) in a party’s absence.  Id.

ANALYSIS
Should Employee be sanctioned under AS 23.30.108(c) for his noncompliance with discovery and, if so, what is an appropriate sanction?

The designee repeatedly warned Employee of potential sanctions for his failure to cooperate in discovery, including advising Employee of the potential suspension and forfeiture of benefits as well as the potential dismissal of his claim.  Additionally, Employee repeatedly violated the designee’s orders.  Nevertheless, there is evidence in the record that casts doubt on the willfulness of Employee’s behavior.  First, although Employee violated at least three board orders, all three orders were issued in a rapid succession over a period of just over a month.  Second, an examination of Employee’s response times is significant, too.  Employer may have sent the medical release along with its interrogatories and verifications on April 17, 2012 or, Employer may have sent the medical release prior to the March 29, 2012 prehearing conference since the summary reflects Employer had recently sent a discovery request to Employee.  In any event, Employee signed, but did not notarize, the release on May 15, 2012.  This represents a period of approximately a month or a month and a half.  Next, Employer served its interrogatories on April 17, 2012.  Employee provided answers, albeit incomplete answers, to Employer by May 22, 2012.  This represents response time of just over a month.  Then, on June 14, 2012, Employee was first ordered to provide a notarized release and complete answers to Employer’s interrogatories.  Just over a month later, Employee supplemented his answers to Employer’s interrogatories at the July 19, 2012 prehearing conference.  The record is unclear whether or not Employee has subsequently complied with the board’s orders to provide a notarized medical release.  
Employee has moved during the pendency of his claim, lived in a homeless shelter, and been without a telephone and a mailing address at different periods of time.  Additionally, English is not Employee’s first language and Employee’s non-attorney representative and interpreter lives in Seattle, Washington.  Granted, one month response times exceed the ten and fourteen day periods prescribed by AS 23.30.108 however, given Employee’s circumstances, they do not demonstrate willful conduct.  Furthermore, this case is distinguishable from cases where claimants have clearly abandoned their claims and totally disengaged from the litigation process.  Although their attendance at prehearings has not been perfect, Employee and his non-attorney representative remain engaged in the process.  The law requires willful conduct for the imposition of sanctions.  Here, Employee’s conduct has not been willful, but rather is the result of his own circumstances.  Therefore, Employee will not be sanctioned.

CONCLUSION OF LAW
Employee will not be sanctioned under AS 23.30.108(c) for his noncompliance with discovery.

ORDER

Employer’s June 27, 2012 petition to dismiss is denied.

Dated at Fairbanks, Alaska on September 20, 2012. 
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Robert Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of HAMAD ELHAG employee / respondent v. TRIDENT SEAFOODS CORP. employer; LIBERTY INSURANCE CORP, insurer / petitioners; Case No. 201010307; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties this 20th day of September, 2012.

Victoria Zalewski, Office Assistant
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