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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ROBERT W. THOMPSON, 

                                             Employee, 

                                                Applicant

                          v. 

STATE OF ALASKA,  DEPARTMENT

OF TRANSPORTATION AND 

PUBLIC FACILITIES (Self-Insured)                                            

                                              Employer 

                                                Defendant 
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	FINAL DECISION AND ORDER

AWCB Case Nos. 200518802, 200906207,
200916196 (M)

AWCB Decision No. 12-0172
Filed with AWCB Anchorage, Alaska

on September 25, 2012


Robert Thompson’s (Employee) claims for benefits for work injuries occurring on September 22, 2005, March 31, 2009 and September 17, 2009, were heard on August 15, 2012.  The hearing date was selected at a December 15, 2011 prehearing conference.  Attorney Joseph Kalamarides represents Employee, who appeared and testified.  Assistant Attorney General Patricia Huna represents the State of Alaska (Employer or State).  John Ballard, M.D. testified telephonically.  The record was held open to receive Employee’s supplemental affidavit of attorney fees and any opposition thereto.  The record closed when the board next met on August 28, 2012.

ISSUES

Employee contends his September 22, 2005 work injury was a substantial factor in his disability and need for medical treatment for his left knee, including total left knee arthroplasty, and he is entitled to benefits under the Act.  Employee further contends the September 17, 2009 work injury was the substantial cause of his disability and need for continuing medical treatment for his left knee, including total left knee arthroplasty, and he is entitled to benefits under the Act.  

Employer contends the 2005 work injury was not a substantial factor, nor was the September 17, 2009 injury the substantial cause of Employee’s disability and need for continuing medical treatment for his left knee, including a total left knee arthroplasty.  Employer contends Employee’s degenerative knee condition caused his need for total left knee arthroplasty, and no further benefits are due.

1.  Was the September 22, 2005 work injury a substantial factor in Employee’s disability and continuing need for medical treatment for his left knee, including total left knee arthroplasty 

2.   Were Employee’s work activities, including the September 22, 2005 and September 17, 2009 work injuries, the substantial cause of Employee’s disability and need for medical treatment for his left knee, including total left knee arthroplasty?

3.  Is Employee entitled to medical benefits for his left knee, including total knee arthroplasty?

4.  Is Employee entitled to a PPI rating for his left knee injury?

5.  Is Employee entitled to TTD? If so, for what periods?

Employee contends his March 31, 2009 and September 17, 2009 work injuries were, either individually or together, the substantial cause of his disability and need for medical treatment for his back, including spinal fusion.  Employer contends the long-standing degenerative condition in Employee’s back, not the work injuries, is the substantial cause for his disability and need for medical treatment for his back, including spinal fusion, and no further benefits are due.

6.  Was either or both the March 31, 2009 or September17, 2009 work injuries the substantial cause of Employee’s disability and need for further medical treatment for his back?

7.  Was either or both the March 31, 2009 or September17, 2009 work injuries the substantial cause of Employee’s need for spinal fusion?

8.  Is Employee entitled to medical benefits for his back?

9.  Is Employee entitled to a PPI rating for his back injury?

10. Is Employee entitled to TTD? If so, for what periods?

Employee contends he is entitled is a reemployment benefits eligibility evaluation.  Employer contends Employee was previously rehabilitated and returned to work in the same or similar occupation and is thus precluded from receiving further reemployment benefits.

11. Is Employee entitled to a reemployment benefits eligibility evaluation?

Employee contends he is entitled to actual and reasonable attorney fees and costs should he prevail.  Employer contends Employee should not prevail and attorney fees and costs should not be awarded.

12. Is Employee entitled to an award of attorney fees?   If so, in what amount?


FINDINGS OF FACT

A preponderance of evidence establishes the following facts and factual conclusions relevant to Employee’s left knee claims:

1) On June 17, 1993, Employee injured his left knee while jogging.  He reported having also injured it during athletic play in December, 1992.  On examination by orthopedic surgeon Thomas P. Vasileff, M.D., Employee reported left knee pain, with popping and locking on flexion and extension.  X-ray results were normal. Dr. Vasileff diagnosed left medial meniscus tear. (Anchorage Fracture and Orthopedic (AFOC) chart note, June 21, 1993).   

2) On June 24, 1993, Dr. Vasileff performed an arthroscopic evaluation of Employee’s left knee, observing “a small tear of the posterior horn of the medial meniscus.”  He reported Employee’s anterior cruciate ligament, lateral meniscus and patellofemoral compartment were intact.  Dr. Vasileff performed a partial medial meniscectomy to repair the small medial meniscus tear. (Procedure Report, June 24, 1993).

3) On August 9, 1993, Employee was released to return to full heavy duty work refueling planes for Butler Aviation.  (AFOC chart note, July 7, 1993; AFOC release to work, July 26, 1993).

4) On September 17, 1998, while employed as a hostler with the Municipality of Anchorage, Employee injured his lower back while lifting and dumping 55 gallon waste barrels into a dumpster.  (Report of Occupational Injury, September 21, 1998).  The events surrounding Employee’s September 17, 1998 back injury and resulting surgery are more fully set forth below where Employee’s back injuries are more specifically addressed, but are noted here to aid continuity.  Employee qualified for and participated in a reemployment plan and received reemployment stipend benefits until May 4, 2002.  Beginning June 1, 2002, he worked as a truck driver on Alaska’s north slope and in Anchorage. 

5) On March 22, 2005, Employee completed an Applicant Profile on the State of Alaska’s online employment site Workplace Alaska.  The Applicant Profile did not ask Employee for a health history, nor whether he previously suffered injury to any body part.  (Id.).  In accordance with the Federal Motor Carrier Safety Regulations (Title 49 CFR Parts 382 and 383) and Alaska Statute AS. 28.33 et seq., Employee was later asked to complete a Certification of Employment as a Commercial Motor Operator.  The required form allowed the State to receive otherwise confidential information from previous employers for whom Employee operated a commercial motor vehicle.  Employee disclosed in the release that he had previously injured his back while employed for the Municipality Transit Department, and had undergone surgery and rehabilitation.  (Certification of Employment as a Commercial Motor Operator, April 15, 2005, contained in Employee’s Personnel File, submitted as Employer Exhibit).  There is no evidence Employee falsified his application for employment or other employment forms.  (Workplace Alaska Applicant Profile, 3/22/2005; Federal Motor Carrier release form; Experience, observation, judgment, facts of the case and inferences therefrom). 

6) On May 9, 2005, Employee began employment as a Laborer with the State.  (Report of Occupational Injury, September 26, 2005).

7) On September 22, 2005, in the course of his employment, Employee injured his left knee while pushing and pulling a lawn mower on uneven slopes.  (Report of Occupational Injury, September 26, 2005).

8) The medical records demonstrate that following his recovery from the 1993 knee surgery, Employee neither reported nor received medical care for any left knee symptoms until the September 22, 2005 work injury.  (Medical records).

9) On September 23, 2005, Employee sought care in the emergency room (ER) at Alaska Regional Hospital.  X-ray views revealed mild degenerative changes, which the ER physician characterized as “unremarkable.”  The physician diagnosed knee contusion, possible knee strain, placed Employee in a knee brace, and instructed him to follow-up with Dr. Vasileff.   (ER Note, September 23, 2005). 

10) On September 26, 2005, Employee returned to Dr. Vasileff who reported:  “He has an old history of having arthroscopic medial meniscectomy 12 years ago and was doing quite well.”  (Physician’s Report, Dr. Vasileff, September 26, 2005).  Dr. Vasileff obtained further x-rays which revealed “mild narrowing of the medial compartment of the left knee with minimal patellofemoral disease.” (Physician’s Report, Report of X-Rays, September 26, 2005).   Dr. Vasileff prescribed physical therapy (PT), which Employee attended from September 29, 2005 until discharge on October 21, 2005.  (AFOC PT Notes).

11) On January 4, 2006, Employee returned to Dr. Vasileff complaining of continuing pain, catching and locking in his left knee.  Magnetic resonance imaging (MRI) revealed a complex tear in the posterior horn of the medial meniscus, including a vertical component, with  moderate to severe articular cartilage degenerative change in the medial tibiofemoral compartment, mild articular cartilage degenerative change in the lateral compartment, and mild to moderate patellofemoral chondromalacia. (MRI Report, January 4, 2006; Physician’s Reports, January 4, 11, 2006).

12) On February 9, 2006, Dr. Vasileff performed an arthroscopic partial medial meniscectomy to repair the complex medial meniscal tear.   (Procedure Note, February 9, 2006).

13) A meniscectomy is a predisposing factor to the later development of osteoarthritis in the knee.  (Dr. Ballard, EME Report, January 23, 2010 at 20).
14) Surgical repair of a complex medial meniscus tear requires removing a greater portion of the patient’s meniscal tissue than is required to repair a small meniscal tear. (Hearing testimony, John Ballard, M.D.).

15) Following the February 9, 2006 surgery, Employee continued to experience left knee symptoms, primarily at the medial aspect.  (Physician report, Dr. Vasileff, May 2, 2006). 

16) On May 30, 2006, Dr. Vasileff ordered new x-rays which showed marked narrowing over the medial compartment in Employee’s left knee “with very little space.”  He assessed “osteoarthritis medial compartment left knee.” Dr. Vasileff noted “We did discuss surgical treatment of the knee today and that would be a proximal tibial osteotomy and/or a medial joint replacement arthroplasty.”  (Physician report, Dr. Vasileff, May 30, 2006). 
17) The May 30, 2006 x-rays, taken eight months after the September 22, 2005 work injury and x-ray imaging, and four months after surgery to repair the complex meniscal tear, demonstrate Employee’s medial joint space had narrowed from “mild” to “marked” between September, 2005, and May, 2006. (Compare  Physician’s Report, Report of X-Rays, September 26, 2005 with Physician Report, Dr. Vasileff, May 30, 2006).

18) On June 27, 2006, at Employer’s request, Employee was seen for an employer’s medical evaluation (EME) by Holm Neumann, M.D.  Dr. Neumann opined Employee’s work activities on September 22, 2005 aggravated his underlying degenerative knee condition, bringing about his need for further treatment.  He attributed the onset of the degenerative condition to Employee’s 1993 knee injury, which he characterized as permanent.  He noted he anticipated Employee’s knee to deteriorate further with time.  He opined Employee was not medically stable, and should undergo further conservative care, including using lateral heel and sole wedges in his left shoe, a series of Synvisc injections, and steroid injection should his symptoms persist.  (Dr. Neumann EME Report, June 27, 2006).

19) On July 19, 2006, the adjustor sent a follow-up letter to Dr. Neumann.  In the letter the adjustor first quoted from Dr. Neumann’s June 27, 2006 report:  “. . . his activities on 9/22/05 aggravated his underlying degenerative condition bringing about his need for further treatment.” (italics added).  The adjustor then explained to Dr. Neumann:  “A pre-existing condition may be fully compensated if the employment aggravated, accelerated or combined with the pre-existing condition to result in disability or the need for medical care.  In order to be considered an aggravation, acceleration or to combine with the pre-existing condition, the employment must have been a substantial factor in producing the disability.”  The adjustor wrote “ ‘a substantial factor’ ” means that (1)  the condition (sic) would not have occurred at the time it did, in the way it did, or to the degree it did but for the employment, and (2) that reasonable people would regard it as a cause and attach responsibility to it.”  (italics added).   Dr. Neumann checked “No,” adding “His current treatment is directed towards his pre-existing degenerative disease.” (Dr. Neumann response to adjustor July 19, 2006 letter).

20) The adjustor’s letter of instruction to Dr. Neumann misstated the legal standard for causation for work injuries occurring before November 7, 2005, established in Fairbanks North Star Bor. v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987), which provides “a substantial factor” means (1)  the “disability,” not the “condition,” would not have occurred at the time it did, in the way it did, or to the degree it did but for the employment, and (2) that reasonable people would regard it as a cause and attach responsibility to it.”  Because Dr. Neumann was directed to apply an erroneous legal standard when rendering the opinion stated in his response to the adjustor’s July 19, 2006 letter, and because his response appears to directly contradict his original opinion, no weight will be accorded to that response.    
21) On September 27, 2006, on referral from Dr. Vasileff, Employee saw Shawn Hadley, M.D. for a permanent impairment evaluation.  Dr. Hadley rated Employee with a 1% whole person permanent partial impairment from the September 22, 2005 work injury and surgery. (Rating Report, Shawn Hadley, M.D., September 27, 2006).

22) On October 3, 2006, Dr. Vasileff administered a cortisone injection to Employee’s left knee. (Chart note, October 3, 2006; EME Report, Dr. Ballard, January 23, 2010).

23) On December 22, 2006, Employee reported continuing problems, including catching and popping in his left knee, although improved from the 2005 injury.  Dr. Vasileff administered another cortisone injection.  (Chart note, December 22, 2006; EME Report, Dr. Ballard, January 23, 2010).

24) Employer accepted the injury and paid medical benefits and temporary total disability (TTD) benefits for the periods September 29-30, 2005, and January 22 through September 26, 2006.  On October 27, 2006, Employer paid Employee a 1% whole person permanent partial impairment (PPI) benefit.   (Compensation Reports; AWCB database “Payments” tab).  

25) On April 25, 2007, Employee reported to Dr. Vasileff he had some improvement in his knee with exacerbations and remissions, but was still experiencing some pain.  Dr. Vasileff’s assessment was chondromalacia of the knee with previous degenerative tears of the meniscus.  A Synvisc injection was planned.  (Chart note, April 25, 2007; EME Report, Dr. Ballard, January 23, 2010).

26) On May 15, 2007, Dr. Vasileff administered a left knee Synvisc injection. Employee reported he felt he was making progress.  Dr. Vasileff again assessed osteoarthritis left knee.  (Chart note, May 15, 2007; EME Report, Dr. Ballard, January 23, 2010)

27) On November 13, 2007, Dr. Vasileff reported Employee’s left knee showed diffuse tenderness with slight limitation in flexion and extension, though the knee looked better.  (Chart note, November 13, 2007; EME Report, Dr. Ballard, January 23, 2010).

28) On January 29, 2008, Dr. Vasileff reported Employee experiencing knee pain with some types of work such as snow removal and shoveling, and his knee continued to bother him.  Another Synvisc injection was planned.  (Chart note, January 29, 2008; EME Report, Dr. Ballard, January 23, 2010).   

29) On February 12, 2008, Dr. Vasileff administered another Synvisc injection.  (Chart note, February 12, 2008; EME Report, Dr. Ballard, January 23, 2010).

30) On October 17, 2008, Employee saw Declan Nolan, M.D., also at AFOC.  Employee was reporting a significant increase in pain and swelling in his left knee with recent activity.  He reported he had been doing very well since the February, 2008 Synvisc injection, and was able to work and function effectively throughout the summer. A prescription for anti-inflammatory medications was given.  (Chart note, October 17, 2008; EME Report, Dr. Ballard, January 23, 2010).

31) On March 31, 2009, Employee reported an injury to his lower back from shoveling snow and urea at work.  This resulted in a period of disability and medical treatment for Employee’s back more fully described in Findings of Fact 74-80 below.  (Report of Occupational Injury, March 31, 2009; Findings of Fact 74-80, with record citations).

32) Employee returned to full duty work on July 7, 2009.  (Chart note, July 7, 2009; return to work slip, July 7, 2009).

33)  On September 17, 2009, Employee was injured at work and at 5:23 p.m. was brought to the emergency room (ER) at Alaska Regional Hospital by his supervisor.  The ER note reflects Employee reporting the injury occurred while he was lifting firewood at work.  His chief complaint was recorded as back pain, but he described pain in the left side of the lower thoracic spine, upper lumbar spine, right thigh, knee and calf.  He was discharged at 6:35 p.m., instructed to follow up with his doctor, and restricted from work for four days. (Clinical Report, General Instructions, Alaska Regional Hospital ER, September 17, 2009; Thompson). 

34) Employee testified credibly he was working 10 hour days at the time of injury, and on September 17, 2009 was working on an incline, on wet grass, loading brush into a chipper machine.  He was also operating a chain saw.  He testified the work that day was a “rush job.” At the end of the day, when he hopped out of the truck, his left knee “almost” gave out, but more painful and significant to him at the time was the back pain “shooting” to his left hip and knee.  (Thompson).

35) On September 18, 2009, Employee followed up with Upshur M. Spencer, M.D., also of AFOC.  His chief complaint was recurrent low back pain since the previous day.  While Employee’s back complaints and medical care following the March 31, 2009 and September 17, 2009 work injury are more fully discussed below, his September 18, 2009 office visit with Dr. Spencer is notable because Dr. Spencer recorded Employee reporting both back pain and “it hurt to bend his knee.”  (New Problem Chart Note, Dr. Spencer, September 18, 2009).  
36) On September 29, 2009, Employee returned to Dr. Vasileff concerning his left knee pain.  Dr. Vasileff noted “He is having exacerbation of his preexisting condition, that being a knee injury that required arthroscopic surgery.  In the past Synvisc has helped.”  New x-rays taken showed “advanced osteoarthritis of the left knee medial compartment with bone-on-bone.” Dr. Vasileff noted “Eventually, Robert will probably need a knee replacement.”  Another Synvisc injection was administered.  (New Problem Chart Note, Dr. Vasileff, September 29, 2009.  
37) Additional Synvisc injections were administered on October 6, 2009 and October 13, 2009.  (Reports of Procedure, Dr. Nolan, October 6, 13, 2009).

38) In physical therapy for his back injury, on October 23, 2009, the therapist noted “patient is often limited by left knee pain when doing exercises.”  (PT Note, October 23, 2009).

39) On return to Dr. Vasileff on November 10, 2009, Dr. Vasileff noted Employee experiencing continuing pain in his left knee, Synvisc helped only a modest amount, and Employee could  now walk less than two to three blocks.  Dr. Vasileff opined the only thing that would help Employee is a knee replacement.  (Chart Note, November 10, 2009).  

40) Physical therapy notes from November 11, 2009 indicate Employee’s back was feeling fine, but his left knee pain was increased.  (PT Note, November 11, 2009).

41) On November 16, 2009, Dr. Vasileff noted Employee was totally disabled from November 10, 2009 through March 2010.  (Off work form, Dr. Vasileff, November 16, 2009).

42) A November 19, 2009 chart note from Timothy Cohen, M.D., to whom Dr. Spencer referred Employee for his back complaints, noted Employee was scheduled for a left knee replacement with Dr. Vasileff on December 10, 2009. (Follow-Up Evaluation, Dr. Cohen, November 19, 2009).  

43) On January 23, 2010, at Employer’s request, Employee was seen for an Employer’s Medical Evaluation (EME) by orthopedic surgeon John Ballard, M.D.  Dr. Ballard noted Employee’s current complaints were left knee and low back pain, with his left knee bothering him the most.  Employee reported symptoms on the inside of his knee, sharp and “achy,” his knee bothers him if he walks for 10-15 minutes or when he stands.  It is difficult for him to kneel and to squat.  (EME Report at 16).  

44) Reviewing left knee x-rays from June 21, 1993, September 26, 2005, May 30, 2007 and September 29, 2009, Dr. Ballard noted the following progression:  “No significant arthritic changes are noted” (6/21/93); “medial joint space narrowing” (9/26/05); “fairly significant medial joint space narrowing and some patellofemoral narrowing” (5/30/06); “continued medial joint space narrowing, which has progressed from the x-rays taken in 2006.  There is bone-on bone medially.”  (9/29/09).  (Id. at 19).  As more fully described below, Dr. Ballard ultimately concluded the September 17, 2009 work injury played no role in Employee’s then “current symptomatology or need for medical treatment.”  (Id. at 24).

45) On February 11, 2010, relying on Dr. Ballard’s EME report, Employer controverted all benefits for Employee’s left knee and back.  (Controversion Notice, February 11, 2010).  The left knee replacement surgery first scheduled for December 10, 2009 never occurred.  (Medical records).

46) TTD benefits Employer had been paying since September 17, 2009, ceased on February 13, 2010.  (Compensation Report, AWCB database, “Payments” tab, AWCB Case No. 200916196).  Employee is seeking TTD benefits for disability due to his knee injury from February 14, 2010 forward.  (Workers’ Compensation Claim, AWCB Case No. 200518802, June 21, 2011).

47) Dr. Ballard noted Employee suffered a complex tear to his left medial meniscus from the September 22, 2005 work injury, and underwent arthroscopic repair of the complex tear in February 2006.  He diagnosed Employee’s current “left knee condition” as tricompartmental osteoarthritis.  (Id.).  In response to the State’s question whether the  2005 work injury was a substantial factor in causing, aggravating, or accelerating the condition or associated symptoms,” Dr. Ballard made the following statements and rendered the following opinions with respect to Employee’s  left knee:

· The 1993 left knee injury “was a substantial factor in causing some of the arthritic changes in [Employee’s] left knee.  Apparently at that time he had had a partial medial meniscectomy and certainly that can be a predisposing factor to developing arthritis, which appears to have occurred in this case.” (Id. at 20).

· “[T]he 2005 injury was one of the factors in aggravating his underlying current (sic) left knee condition.”  The MRI scan showed a complex tear of the medial meniscus, but at that time there already was severe arthritic cartilaginous damage.  (EME Report at 20) (italics added). (Id.).


Dr. Ballard’s statement Employee’s left knee arthritis was already “severe” when he suffered a complex tear of his medial meniscus on September 22, 2005, is at odds with his own description of the September 26, 2005 knee x-ray, which he described as showing “medial joint space narrowing,” without the descriptor “severe” (Id. at 19), with Dr. Vasileff’s interpretation of the same x-ray as reflecting “mild narrowing of the medial compartment of the left knee with minimal patellofemoral disease,” and with the ER physician’s assessment that x-rays within days of the injury showed only “mild” degeneration and were “unremarkable.” (ER notes, September 23, 2005; Physician’s Report, Report of X-Rays, September 26, 2005) (italics added).  Notable, however, is Dr. Ballard’s acknowledgement the 2005 work injury was one of the factors aggravating an underlying or pre-existing predisposition to arthritis in his left knee.  Dr. Ballard continued:

· “[T]he [knee] injury of 2005 would have been a substantial factor that caused a temporary aggravation of his preexisting arthritic conditions and his previous meniscectomy.  I believe there was a possible retearing of the medial meniscus, but certainly it did not play any role in the development of the claimant’s arthritic conditions in his left knee as those conditions were already present at the time of that injury in 2005.”  (Id. at 20-21)(Italics added).

· “It probably did cause some more tearing of the medial meniscus, which was taken care of arthroscopically . . . I believe the 2005 work injury caused a temporary aggravation of his underlying degenerative condition.  I believe that the temporary aggravation was for a three-month period after the arthroscopy in February of 2006.”  (Id. at 21).

· A left total knee replacement is the recommended treatment of choice for the degenerative changes in Employee’s left knee.  Employee will not be medically stable until recovering from the recommended knee surgery. (Id. at 20, 22-23).

Dr. Ballard’s response, opining the 2005 injury was a substantial factor causing a temporary aggravation of a pre-existing arthritic condition in Employee’s left knee, and played no role “in the development” of Employee’s arthritic condition, fails to address the relevant issue here: whether the 2005 work injury aggravated, accelerated or combined with Employee’s pre-existing knee condition (an arthritic predisposition from his 1993 left knee injury and meniscectomy) to produce the symptoms and need for medical care sought.  Dr. Ballard was asked but failed to answer whether the work injury accelerated Employee’s preexisting predisposition to osteoarthritis in his left knee.  (Id. at 20).  Dr. Ballard was not asked and thus did not address whether the work injury combined with Employee’s pre-existing knee condition to produce the symptoms or need for medical care.   He was also asked, but failed to answer whether the 2005 work injury was a substantial factor in Employee’s need for  left total knee replacement.  (Id. at 23).  

48) Any weight accorded Dr. Ballard’s opinions is further diminished by his failing to explain how Employee’s 2005 injury and resulting meniscectomy could cause only a temporary aggravation of a pre-existing predisposition to left knee arthritis caused by his 1993 knee injury and surgery, when Employee was symptom-free for twelve years, until the 2005 injury, but has suffered persisting left knee pain, and required continuing care, since the 2005 injury and surgery.  Dr. Ballard also failed to explain how the 2005 injury and meniscectomy could not be said to have combined with and accelerated the degenerative change in Employee’s left knee when one and three days following the September work injury, x-rays reflected “mild narrowing of the medial compartment of the left knee with minimal patellofemoral disease,” but imaging done eight months post-injury, and four months after the complex tear meniscectomy demonstrated “marked narrowing” over the medial compartment “with very little space” and “osteoarthritis medial compartment left knee” according to Dr. Vasileff, and “fairly significant medial joint space narrowing” by Dr. Ballard’s own measure.  (Experience, judgment, observation).

49) Despite the confusion in Dr. Ballard’s reporting, the State’s failure to ask him whether the 2005 work injury combined with his pre-existing condition to cause the need for a left total knee replacement, and Dr. Ballard’s failure to answer direct and relevant questions the State asked, one certainty gleaned from Dr. Ballard’s 24-page report is that the September 22, 2005 work injury and consequent meniscectomy were among the causes of Employee’s left knee osteoarthritis for which a left total knee replacement is necessary.  (Dr. Ballard EME Report at 20-22).  

50) Concerning Employee’s September 17, 2009 knee injury, Dr. Ballard was asked to identify all possible causes of Employee’s left knee condition or symptoms, the relative contribution of the different causes identified, and whether the September 17, 2009 work activity was “the substantial cause” “in bringing about, aggravating or accelerating the condition or associated symptoms.”  As with the questions concerning Employee’s 2005 knee injury, Dr. Ballard was not asked and thus did not address whether the work injury combined with Employee’s pre-existing knee condition to produce the symptoms or need for medical care.   In attempting to define the term “the substantial cause” for Dr. Ballard’s benefit, Employer’s letter confusingly read:  “Work activities or conditions can be a cause of a condition, but only if such activities or conditions are “the substantial cause” will they be deemed a legal cause of the condition.” Employer’s letter failed to use the more accurate terminology “symptoms” or “disability.”  (EME Report at 21, fn 2).  Dr. Ballard responded with the following statements and rendered the following opinions concerning Employee’s September 17, 2009 left knee injury:

· “The work injury of September 17, 2009, is . . . not the substantial factor in aggravating or accelerating his left knee condition, which is secondary to degenerative changes in his left knee.  The causes of the claimant’s left knee condition include the menisecectomies performed in 1993 (sic), his genetic predisposition for developing arthritis as evidenced by his varus deformity of the knees, and his work activities while loading branches and logs into the wood chipper as well as working with a chainsaw.  These work activities would be considered a cause of both his low back and left knee symptoms.” (Id. at 21-22) (Italics added).                        

Dr. Ballard’s use of the conflated “the substantial factor” terminology reflects his misunderstanding of the varying legal standards, a confusion repeated in his deposition and hearing testimony.  And while Dr. Ballard listed three possible causes of Employee’s “left knee condition:” (1) his two meniscectomies, (2) his genetic varus deformity of the knees, and (3) his work activities while loading branches and logs into the wood chipper and working with a chainsaw, Dr. Ballard did not, as asked, discuss “the relative contribution of these three causes to the left knee . . . symptoms.”  Notable from his report, however, is Dr. Ballard acknowledgement the “causes” of Employee’s left knee “condition” or osteoarthritis, when he examined him in January, 2010, included Employee’s two “meniscectomies.” Although Dr. Ballard identified by date only the 1993 meniscectomy, Employee’s second meniscectomy, in February 2006, was necessitated, according to Dr. Ballard, by Employee’s September 22, 2005 work injury.  (“The September 22, 2005 work injury probably did cause some more tearing of the medial meniscus, which was taken care of arthroscopically . . . Id. at 21).  Notable also is Dr. Ballard’s opinion Employee’s September 17, 2009 work activities were a cause of his “left knee symptoms.”  (Id.)

51) Dr. Ballard’s hearing and deposition testimony was consistent with his written report.  As with his written report, his testimony reflects his misunderstanding of the differing legal standards, “a substantial factor” and “the substantial cause.” (EME Report; Ballard; Observation).

52) In his deposition testimony, Dr. Ballard stated he relied for his opinion the September 2009 work injury was not the substantial cause of Employee’s need for left total knee replacement on the fact Employee did not mention knee pain to any of his doctors until he saw Dr. Vasileff 12 days after the work injury.  (Ballard deposition testimony at 20-23).  This testimony, and the medical record review he conducted and set out in his report, demonstrate  Dr. Ballard entirely disregarded Employee’s complaints of knee pain to both the ER doctor immediately following the injury on September 17, 2009, and to Dr. Spencer on September 18, 2009. (Findings of Fact 33, 35; Clinical Report, General Instructions, Alaska Regional Hospital ER, September 17, 2009; New Problem Chart Note, Dr. Spencer, September 18, 2009).  This oversight significantly diminishes any weight Dr. Ballard’s opinions concerning the September 17, 2009 work injury may have been accorded.  (Experience, observation, judgment).

53) Given Dr. Ballard’s confusion over the correct legal standard, how that standard is applied to the facts, his mistake of fact concerning Employee’s complaints of knee pain, and the reliance he placed on this mistake of fact in reaching his opinions, Dr. Ballard’s conclusory opinion the September 17, 2009 was not “the substantial cause” of his need for total left knee arthroplasty will be accorded no weight.  (EME Report, January 23, 2010; Experience, observation, judgment).

54) On July 26, 2010, Employee’s treating physician, Dr. Vasileff, responded to inquiries from Employee’s counsel.  Contradictorily, he opined Employee’s September 17, 2009 work injury both was and was not the substantial cause of his need for a left knee replacement.  Dr. Vasileff further opined all of Employee’s knee injuries have been substantial causes in his disability and need for left total knee replacement.  Dr. Vasileff’s responses underscore the lack of assistance provided fact-finders when medical professionals are asked to answer legal rather than medical questions.  Although Dr. Vasileff does not appear to have been asked directly, his opinion that all Employee’s knee injuries have played substantial roles in causing his need for knee replacement implies that the September 22, 2005 work injury was at least “a substantial factor” in causing Employee’s need for left total knee replacement.  (Dr. Vasileff letter, July 26, 2010; Experience, judgment, observation, facts of the case, inferences therefrom).

55) On March 22, 2011, Employee was seen by orthopedic surgeon Thomas Gritzka, M.D. for a second independent medical evaluation (SIME).  Dr. Gritzka was provided Employee’s medical records from 1971 to present.  With respect to Employee’s left knee, Dr. Gritzka diagnosed congenital genu varum based on physical examination and Employee’s statement he had been bowlegged his entire life, status post arthroscopic partial medial meniscectomy left knee, status post arthroscopic revision medial meniscectomy left knee and osteoarthritis of the left knee with tricompartmental changes.  (SIME Report, March 22, 2011 at 12).  Although Dr. Gritzka was not provided current x-rays of Employee’s left knee, based on the medial compartment collapse observed in an earlier x-ray, he correctly assumed Employee’s left knee degeneration had progressed to bone on bone.  (Id., Observation).

56) Dr. Gritzka opined the 2005 work injury and resulting medial meniscectomy accelerated the degenerative changes in Employee’s left medial knee joint compartment, and the September 17, 2009 work injury acted upon this antecedent industrial related condition, aggravating it and causing his need for left total knee arthroscopy.  (Id. at 13).  Dr. Gritzka’s factual statements concerning Employee’s medical issues are more persuasive, and of greater assistance to the fact-finders charged with applying the facts to the law, than conclusory legal opinions solicited from physicians.  (Judgement, observation, experience).

57) Dr. Gritzka explained Employee’s right knee is a control to which his left knee can be compared.  Employee has not had any significant injuries and no meniscectomies on the right knee.   Dr. Gritzka opined Employee’s need for a left total knee replacement was accelerated by his sequential left knee injuries and medial meniscectomies.  (Id. at 14). He noted the September 17, 2009 work injury was “the straw that broke the camel’s back,” causingd a permanent aggravation to Employee’s antecedent left knee condition from one that could be managed by Synvisc to one that requires a total knee replacement.         necessitating total left knee arthroplasty.   (Id. at 13 -16).  Dr. Gritzka opined Employee has “no other option” at this time other than total left knee arthroplasty.  (Id. at 14). 

58) Employee has not returned to work since the September 17, 2009 work injury.  He received TTD through February 13, 2010.  He has been receiving State of Alaska Public Employee Retiree System (PERS) disability benefits. (State of Alaska, Treasury Warrant, Retirement and Benefits, Monthly Benefit Statement, showing PERS Disability benefits received).  The date Employee began receiving PERS disability benefits is unknown.   

59) At his deposition Dr. Gritzka reiterated the September 17, 2009 work injury was “the main contributing cause” and “the substantial cause” for medical treatment including left total knee replacement.  (Dr. Gritzka deposition testimony at 31, 54).  His records review, physical examination, and the factual statements contained in his written report support these opinions.  (Judgment).

60) Dr. Gritzka opined Employee has been disabled from work since September 17, 2009.  (Id. at 15-16).  Dr. Ballard opined Employee will not attain medical stability until he recovers from a total left knee arthroplasty.  (EME Report at 23).

61) Dr. Gritzka’s opinion Employee appeared as a straightforward, honest person with a good work history was corroborated by the record, Employee’s work history, and by his credible hearing testimony.  Attempts to suggest Employee was dishonest on his job application, or that his work history did not reflect an individual with a good work history were unpersuasive.  (Deposition testimony, Dr. Gritzka; Experience, observation, judgment, facts of the case and inferences therefrom).

A preponderance of the evidence establishes the following facts and factual conclusions with respect to Employee’s low back:

62) Employee first reported a back injury on September 22, 1989, after pulling a gasoline hose while employed refueling airplanes for Butler Aviation.  (Report of Occupational Injury or Illness, September 22, 1989).  He was treated by Trevor Ireland, D.C. who diagnosed lumbar strain/sprain, and recommended and provided chiropractic treatment.  (Physician’s Report, September 23, 1989).

63) Employee reported similar injuries performing similar duties for Butler Aviation on October 11, 1989, March 7, 1990, October 30, 1990, October 15, 1991 and November 1, 1991.  He received chiropractic treatment from Dr. Ireland for at least the first four of these incidents.  He saw W. Scott Kiester, D.O. for the October 15, 1991 injury.  Dr. Kiester assessed lumbar strain, but provided Employee a full work release on October 23, 1991.  (AWCB computer database; Physician Reports Dr. Ireland; Physician Report, Dr. Kiester, October 23, 1991).  

64) The medical records suggest Employee did not seek any further medical care for any back complaints until September 20, 1998, when he presented at the Providence Alaska Medical Center (PAMC) emergency room reporting back pain developing after lifting 55-gallon drums while employed as a hostler for the Municipality of Anchorage on September 17, 1998.  (ER Report, September 20, 1998).  X-ray imaging revealed partial, right sacralization, L5, and degenerative lumbar disc disease.  (Radiology Consultation, September 20, 2998, Leonard D. Sisk, M.D.).  He was referred to AFOC.  (ER Report).  He returned to Dr. Kiester, but on October 29, 1998, was seen at AFOC by orthopedic surgeon Richard W. Garner, M.D. (Physician Report, Dr. Garner October 29, 1998).

65) Employee treated conservatively, receiving L4-L5 facet blocks, bilateral L5 pars defect blocks, and bilateral L5 root blocks, without success.  On April 14, 1999, Dr. Garner performed a total L5 laminectomy (Gill procedure).  (Procedure Report, April 14, 1999; Discharge Summary, April 16, 1999).  On July 29, 1999, Employee was released to full duty, with no lifting over 50 pounds.  (AFOC work release, July 29, 1999).  A 5% whole person permanent partial impairment (PPI) rating was assessed and benefits paid.  (Impairment Rating, Eric Carlsen, M.D., September 1, 1999; AWCB Case No. 199820110, Compensation Report; AWCB database).

66) On January 4, 2000, Employee returned to Dr. Garner complaining of back and left thigh radiating pain with paresthesia after returning to working long shifts doing bus washing and maintenance.  He was referred for PT, back conditioning, and a home exercise program.  (Physician’s Report and chart note, Dr. Garner, January 4, 2000).

67) On January 25, 2000, Dr. Garner noted PT improved Employee’s back pain, but when he returned to his regular laboring duties at work his symptoms recurred.  From a long-term planning standpoint, Dr. Garner opined Employee may need retraining in an occupation which does not require him to perform heavy physical work.  (Physician’s Report, January 25, 2000).

68) On March 14, 2000, Dr. Garner released Employee to light duty work permanently, with no lifting over 20 pounds.  (AFOC work release, March 14, 2000).

69) On July 12, 2000, Employee was found eligible for reemployment benefits in AWCB Case No. 199820110, his back injury case with the Municipality of Anchorage.  A reemployment plan to retrain Employee in PC/Network Support through the University of Alaska Anchorage (UAA) was approved and implemented.  The last record in the file is a Vocational Status Report indicating Employee completed Fall 2001 semester coursework at UAA, and was registered for another semester of computer classes.  There is no further status report or closure report from the rehabilitation specialist following Employee’s progress indicating Employee completed the plan.  The board’s computer database reflects Employee received reemployment benefits under AS 23.30.041(k) through May 4, 2002. (Vocational Rehabilitation Services Plan, November 20, 2000, AWCB Case No. 199820110; Plan Status Report, March, 2002; AWCB computer database).  

70) Employee testified credibly he was one credit short of certification when his reemployment benefits ended, and he was unable to find employment in the computer field because he lacked requisite experience.  (Thompson).   

71)  From June 1, 2002 through September 1, 2002, and February 1, 2003 through March 1, 2003, Employee was employed both full-time and part-time as a truck driver with Peak Oilfield Services in Prudhoe Bay, Alaska.  From December 1, 2003 through January 25, 2004, he was employed as a part-time equipment operator for Veco Alaska, Inc., in Prudhoe Bay.  On January 26, 2004, Employee began working as a coach driver for Blood Bank of Alaska in Anchorage.  (Applicant Profile, Robert W. Thompson, Workplace Alaska Online, March 22, 2005).

72) On May 9, 2005, Employee began employment in Anchorage as a Laborer with the State.  (Finding of Fact 6).

73) Medical records reflect Employee continuing to report back pain in visits to Alaska Native Medical Center (ANMC) in January, 2002; January, 2003; December 2003; March, April, May, and June 2004; May, June, July,  and August 2005; March, April, and December, 2006; March, April, May, June, July, September, October, November and December, 2007; and February, March, April, and May, 2008.  He was treated in their Complimentary Medicine Clinic with PT, chiropractic and massage.  On May 22, 2008, ANMC records reflect Employee completed the treatment plan and was reporting 75 percent reduction in pain and symptoms.  (Ambulatory Encounter Record, ANMC, Complimentary Medicine Clinic, ANMC, various dates; EME Report, January 23, 2010, at 3-9).

74) On March 31, 2009, Employee injured his lower back while shoveling snow and urea at work.  (Report of Occupational Injury, March 31, 2009).  He presented at Alaska  Regional Hospital’s ER.  The ER physician assessed lumbar strain, prescribed Vicodin and Flexeril, and referred Employee to his orthopedic physician at AFOC.  (Alaska Regional ER note, March 31, 2009).

75) On April 1, 2009, Employee returned to Dr. Garner, reporting acute onset of lumbar pain with radiation into the left hip and right thigh. X-rays revealed multilevel lumbar degenerative disc disease, particularly at the lower three levels, and L5 lamina surgically absent following the 1998 L5 laminectomy.  No fracture or dislocation was seen.  Dr. Garner assessed acute lumbar strain and multilevel lumbar degenerative disc disease.  He took Employee off work, and prescribed the anti-inflammatory Celebrex, PT evaluation and treatment. (Physician’s Report, Work Release, PT Orders, April 1, 2009).
76) At an April 30, 2009 follow-up with Dr. Garner, Employee was continuing to report radiation of his lumbar pain primarily into his left hip.  (Chart note, Dr. Garner, April 30, 2009).
77) On May 1, 2009, magnetic resonance imaging (MRI) study of Employee’s lumbar spine was conducted.  The radiologist’s impression was Postoperative changes, L5-S1.  Moderate stenosis of the canal at L3-4 due to degenerative changes.  Marked encroachment on the left neural foramen with nerve root compression at L4-5.  Mild narrowing of the canal at L2-3.  The “major abnormality” was reported as the nerve root encroachment on the left at L4-5, and the mild stenosis at L3-4.  (MRI Report, Harold Cable, M.D., May 1, 2009).

78) On May 19, 2009, Employee was seen by Upshur Spencer, M.D., at AFOC.  Dr. Spencer assessed multilevel degenerative disc and facet disease in the lumbar spine status post L5 laminectomy in the distant past, now with right L2-3 foraminal stenosis and moderate central canal stenosis with left neural foraminal stenosis at L4-5.  Dr. Spencer recommended an epidural steroid injection on the right at L3-4 to provide some relief for Employee’s radiating leg pain, which was administered on May 22, 2009.  Employee’s off work status was continued.  Employee continued physical therapy.  (Chart note, Dr. Spencer, May 19, 2009; AFOC PT notes, various dates; procedure note, May 22, 2009).

79) On July 2, 2009, a left L4-5 transforaminal epidural steroid injection was performed.  (Procedure note, July 2, 2009).

80) At a July 7, 2009 follow-up Employee reported his left-sided low back pain and leg pain had been reduced by 75% since the injection and he felt confident he could return to work.  He noted he will have to lift 50-60 pounds frequently and 100 pounds occasionally, but believed he could get help with lifting the heavier weight.  After examination Dr. Spencer assessed satisfactory non-operative management of degenerative disc disease and lumbar spinal stenosis at L3-4 with left neuroforaminal stenosis at L4-5 and history of status post laminectomy.  Dr. Spencer noted overall Employee’s spine was stable, and it was “certainly safe to do those lifting activities.”  Dr. Spencer provided a return to work slip, authorizing full duty and “OK to lift 50-60 lbs frequently & 100 lbs occasionally.”  Employee was discharged to return as needed.  (Chart note, July 7, 2009; return to work slip, July 7, 2009).

81) Employer accepted the injury and paid temporary total disability benefits until July 7, 2009, when Employee returned to work.  (AWCB database, “Payments” tab).

82) On September 17, 2009, Employee was injured at work.  At 5:23 p.m. he was brought to the emergency room at Alaska Regional Hospital by his supervisor.  His chief complaint was recorded as back pain, but he described pain in the left side of the lower thoracic spine, upper lumbar spine, right thigh, knee and calf.  He was discharged at 6:35 p.m., instructed to follow up with his doctor, and restricted from work for four days. (Clinical Report, General Instructions, Alaska Regional Hospital ER, September 17, 2009; Thompson). 

83) Employee testified credibly he was working 10 hour days at the time of injury, and on September 17, 2009 was working on an incline, on wet grass, loading brush into a chipper machine and operating a chainsaw.  The work that day was a “rush job.” (Thompson).

84) On September 18, 2009, Employee was seen by Dr. Spencer.  Dr. Spencer noted his belief Employee needed a multilevel fusion.  Employee requested and obtained from Dr. Spencer a referral to neurosurgeon Timothy Cohen, M.D.  Employee returned to ANMC Family Medicine and Complimentary Medicine Clinics for follow-up care, and received further chiropractic care and massage therapy.  (New Problem Chart Note, September 18, 2009; Complimentary Medicine Clinic notes, various dates; Physician’s Report, Steve Skjegstad, D.C.; Bruce Stockhouse, M.D.).

85) On September 29, 2009, Employee was seen at AFOC by Dr. Vasileff for his knee complaints, as more fully set forth above.

86) On October 20, 2009, Employee was seen on referral by neurosurgeon Dr. Cohen.  Viewing the May 1, 2009 MRI, what radiologist Dr. Cable reported as nerve root encroachment on the left at L4-5, Dr. Cohen assessed as left lateral herniated disc at L4-5 causing compression of the nerve root.  Treatment options, including an L4-5 discectomy and fusion versus conservative treatment with physical therapy for 3-4 weeks, was discussed.  Employee elected further conservative treatment.  Dr. Cohen prescribed PT, and ordered flexion/extension lumbar spine x-rays and a Stealth CT L2-S1.  He authorized Employee to be off work for two months. (Consultation Note, Dr. Cohen, October 20, 2009).

87) The Stealth CT revealed multilevel degenerative disc disease particularly at L2-3, L3-4, L4-5, spinal stenosis at L2-3 and L3-4, pseudoarthrosis of L5 and S1 on the right side with apparent sacralization of the right aspect of L5, and bilateral spondylolisis at L5-S1 with no spondylolisthesis.  The x-rays revealed multilevel significant degenerative disc disease particularly at the L2-3, L3-4, and L4-5 levels, and changes suspicious for spondylolysis at L5-S1.  (Radiology Consultations, October 22, 2009, David A. Moeller, M.D.).

88) Following these diagnostics, and the prescribed physical therapy, Employee returned to Dr. Cohen’s office on November 19, 2009.  Noting Employee was then scheduled for a total knee arthroplasty with Dr. Vasileff on December 10, 2009, he was to return to Dr. Cohen in eight weeks.  Twelve additional weeks of PT were prescribed.  (Chart note, Dr. Cohen, November 19, 2009).

89) On January 23, 2010, Employee was seen by Dr. Ballard for an EME.  The only imaging of Employee’s back Dr. Ballard reviewed was the May 1, 2009 MRI scan of Employee’s lumbar spine.  (EME Report at 19).

90) With respect to Employee’s back Dr. Ballard diagnosed (1) grade I spondylolisthesis of L5, status post L5 laminectomy; (2) multilevel degenerative disc disease, lumbar spine; and (3) Left L4-5 and L3-4 stenosis.  
(Id.).  

91) Dr. Ballard was asked to identify all possible causes for Employee’s low back “conditions or symptoms,” the relative contribution of different causes to the low back conditions or symptoms diagnosed, and whether the September 17, 2009 work activity is, among all of the possible causes, “the substantial cause” for his symptoms.  Dr. Ballard identified the causes of Employee’s back symptoms as:  (1) spondylolisthesis at L5-S1 with subsequent L5 laminectomy; (2) degenerative disc changes at multiple levels of his lumbar spine; and (3) his genetic predisposition for developing arthritic changes in his lower back.  Dr. Ballard did not, as asked, identify the relative contribution of the different causes identified.                               Again employing an erroneous legal standard, Dr. Ballard conclusorily opined the September 17, 2009 work injury “is not ‘a substantial factor’ in aggravating or accelerating Mr. Thompson’s low back condition, which is secondary to degenerative changes at multiple levels in his lumbar spine along with the lumbar spondylolisthesis.”  He was not asked and did not address whether the September 17, 2009 work injury combined with a preexisting condition to bring about his current disability or need for treatment.  (Id. at 21-22).

92) Dr. Ballard also opined the September 17, 2009 work injury was not “the substantial cause of Mr. Thompson’s symptoms” or need for any treatment because (1) Employee had significant symptoms in his low back preceding September 17, 2009 for which he received epidural steroid injections and visited providers for back symptoms on multiple occasions, and (2) “simply loading branches and logs into a wood chipper and working with a chain saw” did not cause “a significant injury” on September 17, 2009.  (Id. at 22).  Dr. Ballard did not believe surgery was indicated, and recommended Employee continue with an exercise and strengthening program for his lower back.  (Id. at 21).  Dr. Ballard was not asked, nor did he opine what if any part Employee’s March 31, 2009 work injury to his lumbar spine played in his overall disability and need for continuing medical treatment.  (Id.; Observation).

93) Dr. Ballard opined Employee’s September 17, 2009 work injury to his back was a lumbosacral strain, Employee was medically stable, suffered no permanent impairment, and no further treatment was needed.  (Id. at 23).

94) On March 22, 2011, Employee was seen for the second independent medical evaluation Dr. Gritzka.  In addition to viewing the complete medical records, Dr. Gritzka reviewed the following imaging reports of Employee’s lumbar spine:  (1) Oblique x-rays, October 29, 1988; (2) Tomogram, November 2, 1998; (3) AP x-ray, May 20, 1999; (4) Lateral x-ray, May 27, 1999; and (5) MRI scan without contrast, May 1, 2009. (SIME Report, March 22, 2011 at 12).

95) With regard to Employee’s lumbar spine, Dr. Gritzka diagnosed unilateral sacralization of L5, congenital spondylolysis of L5, status post Gill laminectomy at L5, and intervertebral disc herniation at L4-5 as reported by Dr. Cohen.  (Id. at 13). 

96) Dr. Gritzka, unlike Dr. Ballard, did not diagnosis spondylolisthesis L5.  Nor did Dr. Cohen diagnosis spondylolisthesis L5, and the Stealth CT Dr. Cohen ordered specifically ruled out spondylolisthesis L5.  Dr. Ballard stands alone in assessing spondylolisthesis L5.  (Compare Dr. Gritzka, Dr. Cohen, Dr. Moeller assessments with Dr. Ballard report). 

97) Upon reviewing both Dr. Cable’s May 1, 2009 MRI report assessing a nerve root encroachment on the left at L4-5, and Dr. Cohen’s assessment Employee had herniated a disc at L4-5, Dr. Gritzka persuasively opined Dr. Cohen is an experienced neurosurgeon and his interpretation of the lumbar MRI showing a herniated disc at L4-5 must be given significant weight.  (SIME Report, March 22, 2011 at 13).  

98) While Dr. Gritzka mistakenly reported the MRI from which Dr. Cohen diagnosed a herniation at L4-5 as occurring after the September 17, 2009 work injury, rather than following as it did the March 31, 2009 work injury, does not alter the fact that the disc herniation Dr. Cohen noted following the March 31, 2009 injury was a new lumbar spine condition, not one preexisting the March 31, 2009 acute work injury.  (Medical records; Findings of Fact 62-98).

99) Dr. Gritzka opined the substantial cause for any need for a spinal fusion, as Dr. Spencer recommended, is Employee’s congenital anomalous lumbar condition, which typically progresses over time to produce degenerative changes, not his work activities.  (Id. at 13-16).  

100) Dr. Gritzka opined Employee’s potential need for neurosurgery at L4-5, however, would be the injury which caused the L4-5 disc herniation Dr. Cohen assessed. (Id.). 

101) That Employee’s L4-5 herniated disc first appeared during the diagnostic work-up for left radiating lumbar pain he reported from the March 31, 2009 work injury, is persuasive evidence the L4-5 herniated disc resulted from the March 31, 2009 work injury.  (Judgment, observation, experience).

102) Dr. Gritzka recommended Employee return to Dr. Cohen for treatment for the reported L4-5 disc herniation.  He recommended further testing, perhaps an enhanced MRI scan, to confirm the continued presence of the L4-5 intervertebral disc herniation as it may have resorbed over time. If the herniation remained, Dr. Gritzka opined Employee may require an L4-5 microdiscectomy.  (Id. at 14). 

103) Employee’s attorney filed Affidavits of Attorney Fees itemizing attorney time at $350.00 per hour, and paralegal time at $150.00 per hour, for a total bill for attorney and paralegal fees of $34,005.00.  (Affidavits of Counsel, filed August 3, 2012, August 22, 2012; Affidavits of Douglas Johnston, filed August 3, 2012, August 16, 2012). Employer did not object to counsel or his paralegal’s hourly rates, or the time each expended in representing Employee.

104) Employee’s attorney filed Affidavits of Costs for allowable costs totaling $2,941.35.  (Id.). Employer did not object to the bill of costs.

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

An adjudicative body must base its decision on the law, whether cited by a party or not.  Barlow v. Thompson, 221 P.3d 998 (2009).

AS 23.30.010.  Coverage. [in effect prior to November 7, 2005]

Compensation is payable under this chapter in respect of disability or death of an employee.

Prior to 2005, to prove a claim for benefits under the Act, an employee need only show the work injury was “a substantial factor” in bringing about the disability or need for medical care.  Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979).  Employment is “a substantial factor” in bringing about the disability or need for medical care where “but for” the work injury, a claimant would not have suffered disability at the time, in the manner, or to the degree suffered, and reasonable people would regard work as a cause and attach responsibility to it. Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

AS 23.30.010.  Coverage. [amended effective November 7, 2005]

Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.  (Italics added).

In 2005, the legislature amended the statutory language to require an employee prove his work injury was “the substantial cause” of his disability or need for treatment.  The Alaska Workers’ Compensation Appeals Commission addressed the 2005 statutory amendments to AS 23.30.010 in City of Seward v. Hansen, AWCAC Decision No. 146 (January 21, 2011):

In view of the language in the last two sentences of AS 23.30.010(a), the purpose of SB 130, that is, to try to control workers’ compensation insurance premiums, and the legislative history pertaining to the amendment of AS 23.30.010, which reflects a deliberate attempt to limit benefits, the commission concludes that the legislature’s intent was to contract coverage under the Act. Accordingly, we interpret the last two sentences in AS 23.30.010(a) as requiring employment to be, more than any other cause, the substantial cause of the employee’s disability, death, or need for medical treatment. It no longer suffices that employment is a substantial factor in bringing about the harm.  Hansen, AWCAC Decision No. 146, at 14.

AS 23.30.041.  Rehabilitation and reemployment of injured workers.
. . .

(c) . . . If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee's employment at the time of injury, the administrator shall notify the employee of the employee's rights under this section within 14 days after the 45th day. If the employee is totally unable to return to the employee's employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation. The administrator may approve the request if the employee's injury may permanently preclude the employee's return to the employee's occupation at the time of the injury. If the employee is totally unable to return to the employee's employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted.

AS 23.30.045. Employer’s liability for compensation.  

(a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215…. 

AS 23.30.095. Medical treatments, services, and examinations.  
(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require . . . .

AS 23.30.095(a) requires an employer to furnish an employee injured at work any medical treatment that the nature of the injury or process of recovery requires.  Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).  “Process of recovery” language allows the board to authorize continuing care beyond two years from the date of injury.  Municipality of Anchorage, v. Carter, 818 P.2d 661, 665-66 (Alaska 1991).  

An injured worker is entitled to a prospective determination of whether the injury is compensable.  Summers v. Korobkin Constr., 814 P.2d 1369 (Alaska 1991).
AS 23.30.120.  Presumptions. 

(a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. 
(2) notice of the claim has been given;

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption is applicable to any claim for compensation under the workers’ compensation statute, including continuing care.  Id.
Application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a "preliminary link" between his or her injury and the employment. See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  Medical evidence may be needed to attach the presumption of compensability in a complex medical case.  Burgess Constr. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish the link. VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the claim and the employment.  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).  Witness credibility is not assessed at this stage in the analysis.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).  

If the employee establishes the preliminary link, then “if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the [need for medical treatment], etc., the presumption is rebutted.”  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150, 7 (Mar. 25, 2011).  “Substantial evidence” is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).   Because the employer’s evidence is considered by itself and not weighed at this step, credibility is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  

If an employer fails to rebut the presumption of compensability with substantial evidence, a claimant prevails on the raised but unrebutted presumption.  DeYonge v. NANA/Marriott, 1 P.3d 90, 96-97 (Alaska 2000).  If the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to all other causes, employment was the substantial cause of the disability and need for medical treatment.  Runstrom.  The employee must “induce a belief” in the minds of the fact finders that the facts asserted are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  In the third step, the evidence is weighed, inferences are drawn from the evidence, and credibility is considered.  Should the employee meet this burden, compensation or benefits are payable.  Runstrom.  

It is a fundamental principle in workers’ compensation law that the employer must take the employee “as he finds him.”  Fox v. Alascom, Inc., 718 P.2d 977, 982 (Alaska 1986), citing S.L.W. v. Alaska Workmen’s Compensation Board, 490 P.2d 42, 44 (Alaska 1971); Wilson v. Erickson, 477 P.2d 998, 1000 (Alaska 1970).  A preexisting condition does not disqualify a claim if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the disability or need for medical care for which compensation is sought.  DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993). Wilson v. Erickson, 477 P.2d 1988 (Alaska 1970).  

The presumption of compensability applies to an aggravation or acceleration of or combination with a pre-existing condition.  Meek v. Unocal, 914 P.2d 1276 (Alaska 1996). 
To prove a work injury aggravated, accelerated or combined with a preexisting condition, the claimant need only prove that “but for” the subsequent trauma the claimant would not have suffered disability at the time he did, in the way he did, or to the degree he did.   In other words, under the old law, to satisfy the “but for” test, the claimant need only prove that the aggravation, acceleration or combination was a substantial factor in the resulting disability. Thurston v. Guys with Tools, Ltd. 217 P.3d 824, 828 (Alaska 2009) citing Rogers & Babler at 533.

A finding disability would not have occurred “but for” employment may be supported not only by a doctor’s testimony, but inferentially from the fact that an injured worker had been able to continue working despite pain prior to the subject employment but required surgery after that employment. A finding reasonable persons would find employment was a cause of the employee’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.”  However, there is also no reason to suppose Board members who so find are either irrational or arbitrary. That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” Id. at 534.

When determining whether an underlying disease has been aggravated by a work injury, there is no distinction between worsening of the underlying disease process and worsening of the symptoms.  Hester v. State, Public Employees’ Retirement Board, 817 P.2d 472, 476 (Alaska 1991).  When a job worsens an employee’s symptoms such that the employee e can no longer perform his or her job functions, that constitutes an ‘aggravation’ -- even when the job does not actually worsen the underlying condition.”  DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000).

The question whether employment aggravated, accelerated or combined with a preexisting disease or injury is one of fact to be determined by the board.  Burgess Constr. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).
Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1980) (The lack of objective signs of an injury in and of itself does not preclude the existence of an injury, as there are many types of injuries which are not readily disclosed by objective tests).  
AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).

  
AS 23.30.145.  Attorney fees. . . 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Where an employer resists payment of benefits, and a claimant employs an attorney in the successful prosecution of the claim, an award of attorney fees may be made under 
AS 23.30.145(b).  Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007).   Attorney fees should be “both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers” Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986) (Emphasis in original).   In determining a reasonable fee under AS 23.30.145(b), the board considers the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the employer’s resistance, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. Id. at 975.

AS 23.30.185. Compensation for temporary total disability.  

In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.190. Compensation for permanent partial impairment; rating guides.  

(a) In case of impairment partial in character but permanent in quality. . . the compensation is $177,000 multiplied by the employee’s percentage of permanent  impairment of the whole person....The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment….

A medical evaluation to determine any impairment rating for a compensable injury is a medical benefit under AS 23.30.095, and is thus compensable.

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in . . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. (emphasis added).

8 AAC 45.180.  Costs and attorney’s fees. . . .

. . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. . . . 

. . .

(2) court reporter fees and costs of obtaining deposition transcripts;

(3) costs of obtaining medical reports;


(4) costs of taking the deposition of a medical expert, provided all parties to the deposition have the opportunity to obtain and review the medical records before scheduling the deposition;


(5) travel costs incurred by an employee in attending a deposition prompted by a Smallwood objection;

. . .

(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk


(A) is employed by an attorney licensed in this or another state;


(B) performed the work under the supervision of a licensed attorney;


(C) performed work that is not clerical in nature;


(D) files an affidavit itemizing the services performed and the time spent in performing each service; and

(E) does not duplicate work for which an attorney’s fee was awarded;


(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented;

 . . .

(17) other costs as determined by the board (emphasis added).

ANALYSIS

1.     Was the September 22, 2005 work injury a substantial factor in Employee’s disability and need for medical treatment for his left knee, including total left knee arthroplasty? 

For work injuries occurring prior to November 7, 2005, an injury is compensable if the employment was “a substantial factor” in bringing about the disability or need for medical care.  A preexisting disease does not disqualify a claim if employment aggravated, accelerated, or combined with the disease to produce the disability for which compensation is sought.  Burgess Constr. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).  The question whether employment aggravated, accelerated or combined with a preexisting disease or injury is one of fact for the board to determine.  Id.  Whether his employment is a substantial factor in Employee’s need for total left knee arthroplasty is a factual issue to which the presumption of compensability applies.  

Without regard to credibility, Employee raised the presumption his need for total left knee arthroplasty is compensable through his testimony he was symptom-free following his 1993 left knee meniscectomy, and continued to work heavy labor jobs, but since the September 22, 2005 work injury and surgery he continued to suffer pain and require medical care for his left knee.  Also supporting the presumption are Employee’s medical records which demonstrate he required no medical care for his left knee in the 12 years following his 1993 meniscectomy, until the September 22, 2005 work injury, EME Dr. Neumann’s opinion Employee would continue to suffer further deterioration of his knee following the September 22, 2005 injury, and Dr. Vasileff’s May 30, 2006 chart note informing Employee he would require either a proximal tibial osteotomy or a medial joint replacement arthroplasty to address his deteriorating osteoarthritic left knee.  Without considering credibility, Employer rebutted the presumption of compensability through statements made in Dr. Ballard’s January 23, 2010 EME Report.

At the third stage of the presumption analysis Employee has proven by a preponderance of evidence the September 22, 2005 work injury to his left knee, and resulting medial meniscectomy, combined with his pre-existing predisposition to arthritis in his left knee, accelerating the development and progression of osteoarthritis, and ultimately necessitating a left total knee replacement.  This factual conclusion is based on:


a) Dr. Gritzka’s persuasive SIME report, particularly at page 13, and his consistent deposition testimony, that Employee’s 2005 work injury and resulting left medial meniscetomy accelerated the degenerative changes in Employee’s left medial knee joint compartment, ultimately requiring total left knee arthroplasty;


b) Dr. Ballard’s opinion at page 20 of his EME report that a partial medial meniscectomy is a predisposing factor in the later development of arthritis; 


c) Dr. Ballard’s testimony that repairing a complex tear of the medial meniscus, the surgery necessitated by Employee’s 2005 work injury, requires excising a greater portion of meniscal tissue than repairing a small meniscal tear, the surgery Employee underwent in 1993; 


d) Dr. Ballard’s opinions at pages 21-22 of his EME report that Employee’s 2005 work injury was one of the factors aggravating his underlying left knee osteoarthritis, and his corresponding opinion Employee’s need for a total left knee arthroplasty is due to his osteoarthritis; 


e) Employee’s consecutive x-ray reports, reflecting minimal degenerative changes immediately following the work injury in September, 2005, moderate to severe articular cartilage degenerative changes on January 4, 2006, prior to surgery, yet “severe” degeneration eight months post-injury and some four months after the medial meniscectomy necessitated by the September 2005 work injury.


f) Dr. Vasileff’s July 26, 2010 opinion “all” of Employee’s knee injuries, thus implicitly including the September 22, 2005 work injury,  played “a substantial” role in his current disability and need for knee replacement;


g)  All physician’s agreement Employee requires a total left knee arthroplasty given the severe articular cartilage degeneration in his left knee.

Employee has established by a preponderance of evidence the September 22, 2005 work injury and resulting meniscectomy aggravated, accelerated and combined with his preexisting predisposition to osteoarthritis in his left knee.  Because the work injury aggravated and combined with his preexisting left knee condition, and accelerated the degenerative process in his knee, it was a substantial factor in bringing about his subsequent disability and need for total left knee arthroplasty.  

2.   Were Employee’s work activities, including the September 22, 2005 and September 17, 2009 work injuries, the substantial cause of Employee’s disability and need for medical treatment for his left knee, including total left knee arthroplasty?

For work injuries occurring after November 7, 2005, an injury is compensable if, in relation to all other causes, employment was “the substantial cause” in bringing about the disability or need for medical care.  A preexisting disease does not disqualify a claim if employment aggravated, accelerated, or combined with the disease to produce the disability for which compensation is sought.  Whether employment aggravated, accelerated or combined with a preexisting disease or injury is one of fact for board determination.  Whether Employee’s work activities are the substantial cause of his need for total left knee arthroplasty is a factual issue to which the presumption of compensability applies.  

Without regard to credibility, Employee raised the presumption his need for total left knee arthroplasty is compensable through his testimony his knee “almost” gave way when he hopped out of the truck after a long day of operating a chainsaw, hauling firewood, and feeding branches into a wood chipper, and by the September 17, 2009 ER chart note, and Dr. Spencer’s September 18, 2009 chart note reflecting Employee complained of left knee pain immediately following the September 17, 2009 work injury, and Dr. Vasileff’s September 29, 2009 opinion Employee will need a total left knee arthroplasty. Without considering credibility, Employer rebutted the presumption through Dr. Ballard’s report and testimony the September 17, 2009 work injury was not “the substantial cause” of Employee’s need for left total knee arthroscopy.

At the third stage of the analysis Employee has proven by a preponderance of evidence his work activities for Employer, culminating in the September 17, 2009 work injury to his left knee, combined with his pre-existing left knee osteoarthritis, accelerating the progression of osteoarthritis, and necessitating a left total knee replacement.  This factual conclusion is further supported by:

a) Dr. Gritzka’s persuasive opinion, consistent with common sense, that the 2005 work injury and resulting medial meniscectomy accelerated the degenerative changes in Employee’s left medial knee joint compartment, and the September 17, 2009 work injury acted upon this antecedent industrial related condition, aggravating it and causing his need for left total knee arthroscopy.  
b) The degenerative progression evident in the imaging studies over time, from “unremarkable” and “mild narrowing of the  medial compartment of Employee’s left knee with minimal patellofemoral disease” the day following the September 25, 2005 work injury;  to moderate to severe articular cartilage degenerative change in the medial tibiofemoral compartment, mild articular cartilage degenerative change in the lateral compartment, and mild to moderate patellofemoral chondromalacia on January 4, 2006, one month before repair of Employee’s complex medial meniscus tear; to “marked” narrowing over the medial compartment in Employee’s left knee “with very little space” and “osteoarthritis medial compartment left knee” four months following the medial meniscectomy; to “advanced osteoarthritis of the left knee medial compartment with bone-on-bone” on September 29, 2009.  
c)  The fact Employee continued to work a physically demanding manual labor job despite the September 22, 2005 knee injury, but was unable to continue doing so after the September 17, 2009 work injury.  

d)   Dr. Ballard’s opinion Employee’s left knee symptoms and need for left total knee replacement had three causes:  (1) Employee’s two meniscectomies, one of which is attributable to his work activities in September 2005: (2) his genetic predisposition for developing arthritis as evidenced by his varus deformity of the knees; and (3) his work activities while handling logs, loading branches into a wood chipper and working with a chain saw.

Weighing the three causes, it is evident Employee’s combined work activities for Employer: those in September 2005 necessitating the medial meniscectomy repair of a complex meniscal tear, and his work in September 2009 carrying firewood, loading a wood chipper and operating a chainsaw, comprise the substantial cause of his current need for left total knee replacement.  The genetic varus deformity of his knees is not the substantial cause of his need for total left knee arthroplasty, as Employee suffers this genetic condition bilaterally, yet has no problems with his right knee.  The 1993 meniscectomy is not the substantial cause as it involved a small meniscal tear, not the complex tear caused by the September 2005 work injury, and because Employee worked heavy physical labor jobs for 12 years following the 1993 meniscectomy, and required no additional medical care for his knee until the September 2005 and 2009 work injuries.

Employee has established by a preponderance of evidence that his work activities for Employer, including the September 22, 2005 and the September 17, 2009 work injuries, were, more than any other cause, the substantial cause of his current disability and need for medical care for his left knee, including total left knee arthroplasty.

3.  Is Employee entitled to medical benefits for his left knee?

The law requires an employer to furnish medical, surgical and other necessary treatment for the period which the nature of the injury or process of recovery requires.  Employee has proven by a preponderance of evidence his September 22, 2005 work injury aggravated, accelerated and combined with his preexisting predisposition to arthritis in his left knee, and was thus a substantial factor in his current need for total left knee arthroplasty.  All physicians agree total left knee arthroplasty is reasonable and necessary for Employee’s recovery, and is in fact the only reasonable option for Employee’s knee.  Employee is entitled to, and Employer is responsible for medical benefits for his knee, including total left knee arthroplasty.

Employee has also established that his work activities for Employer in September 2005 and September 2009 combined with his pre-existing left knee osteoarthritis, bringing about his need for left total knee replacement.  For this reason too, Employee is entitled to, and Employer is responsible for medical benefits for his knee, including total left knee arthroplasty.

4.    Is Employee entitled to a PPI rating for his left knee?

The law requires an employer to compensate an injured worker for an impairment partial in character, but permanent in quality, but not resulting in permanent total disability.  Under AS 23.30.095, a rating for permanent partial impairment is a medical benefit to which an employee is entitled after sustaining a compensable injury.  A PPI evaluation must be conducted when an injured worker has attained medical stability.  Employee’s September 22, 2005 and September 17, 2009 left knee injuries, and total left knee arthroplasty are compensable.  On attaining medical stability following total left knee arthroplasty, Employee is entitled to an evaluation to determine the whole person PPI rating attributable to his left knee injury and surgery.  Any impairment rating must be reduced by any permanent impairment existing before the compensable injury.  Jurisdiction will be retained to determine the degree of PPI, if any, following Employee’s total left knee arthroplasty.

5.   Were the March 31, 2009 and September 17, 2009 work injuries, alone or together, the substantial cause of Employee’s disability and need for further medical treatment for his back, including spinal fusion?

For work injuries occurring after November 7, 2005, an injury is compensable if, in relation to all other causes, employment was the substantial cause in bringing about the disability or need for medical care.  Whether Employee’s employment is the substantial cause of his need for medical treatment for his low back is a factual issue to which the presumption of compensability applies.  The presumption applies to claims for continuing medical care.  

Employee raised the presumption his March 31, 2009 and September 17, 2009 work injuries to his back were compensable by his timely reporting those injuries and seeking immediate medical care.  Employer accepted Employee’s March 31, 2009 and September 17, 2009 work injuries as compensable and paid medical and TTD benefits until controverting all benefits for Employee’s back after February 13, 2010, based on Dr. Ballard’s January 23, 2010 EME report.

Employee raised the presumption his March 31, 2009 work injury requires continuing care through Dr. Cohen’s opinion Employee’s May 1, 2009 MRI scan reveals a herniated disc at L4-5, and Dr. Gritzka’s opinion the herniated disc represents an injury unassociated with Employee’s multi-level lumbar disc degeneration, and requires further imaging studies and microdiscectomy if the herniated disc remains.  Employer rebutted the presumption Employee’s March 31, 2009 work injury requires continuing care through Dr. Ballard’s opinion the May 1, 2009 MRI scan did not reveal a herniated disc, and Employee’s back symptoms are related to his anomalous spine and preexisting degenerative disc disease. 

Employee raised the presumption his September 17, 2009 work injuries require continuing care through Dr. Spencer’s opinion he requires a multilevel spinal fusion, and Dr. Cohen’s opinion the intervertebral disc herniation at L4-5, evident from the May 1, 2009 MRI, indicates Employee needs an L4-5 discectomy and fusion.  Employer rebutted the presumption of continuing care for Employee’s September 17, 2009 work injury through statements contained in Dr. Ballard’s January 23, 2010 EME report, opining Employee sustained only a lumbosacral sprain in September, 2009, and any ongoing symptoms were related to his anomalous spine and preexisting degenerative disc disease.  

At the third stage of the analysis, Employee has proven by a preponderance of evidence he requires continuing care as a result of his work activities for Employer, including the March 31, 2009 and September 17, 2009 work injuries.  He has failed to prove, however, his need for spinal fusion is related to his employment.  There is no persuasive medical evidence attributing Employee’s possible need for spinal fusion to anything other than his congenital anomalous lumbar anatomy and its consequent degenerative disc disease.  While Dr. Spencer and Dr. Cohen opined Employee required spinal fusion at some level or levels, neither physician attributed Employee’s need for fusion to his work activities for Employer.  Dr. Gritzka and Dr. Ballard concurred that any need for spinal fusion would be the result of his anomalous lumbar anatomy, not his work activities.  

At the third stage of the analysis, however, Employee has proven by a preponderance of evidence he suffered a herniated disc at L4-5 as a result of the March 31, 2009 work injury and requires continuing care if the herniated disc has persisted.  

6.     Is Employee entitled to continuing medical benefits for his back, including spinal fusion?

Employee has failed to prove by a preponderance of evidence any need for spinal fusion is related to his work activities for Employer.  Employer will not be responsible for a spinal fusion.  Employee has proved by a preponderance of evidence he suffered a herniated disc from the March 31, 2009 work injury.  Following the herniation, however, he treated with physical therapy and epidural steroid injections and was able to return to work on July 8, 2009.  To the extent the herniation remains, or returned following the September 17, 2009, he has proven by a preponderance of evidence he is entitled to continuing care for the herniation alone.  Employee is entitled to continuing care to determine if he continues to suffer from a herniated disc at L4-5.  If so, he is entitled to continuing medical care solely for the herniated disc.

7.     Is Employee entitled to a PPI rating for his back?

The law requires an employer to compensate an injured worker for an impairment partial in character, but permanent in quality, but not resulting in permanent total disability.  Under AS 23.30.095, a rating for permanent partial impairment is a medical benefit to which an employee is entitled after sustaining a compensable injury.  A PPI evaluation must be conducted when an injured worker has attained medical stability.  Employee’s herniated disc at L4-5 is compensable assuming it remains and has not been resorbed.   Should the disc remain herniated and requires further medical care, Employee is entitled to an evaluation to determine the whole person PPI rating, if any, attributable to the herniated disc and its treatment.  Any impairment rating must be reduced by any permanent impairment existing before the compensable injury.  Jurisdiction will be retained to determine the degree of PPI, if any, following further diagnostics to determine whether Employee still suffers a left L4-5 disc herniation, and upon his attaining medical stability.  

8.    Is Employee entitled to TTD? If so, for what periods?

TTD benefits are payable during the continuance of a disability. Disability means incapacity because of injury to earn the wages the employee was receiving at the time of injury in the same or any other employment.  TTD may not be paid for any period of disability occurring after the date of medical stability.  According to Dr. Gritzka’s persuasive opinion, Employee became totally disabled on September 17, 2009 for his left knee.  Employer paid TTD until February 13, 2010.  According to Dr. Ballard, Employee will not attain medical stability with respect to his knee until his recovery from total left knee arthroscopy.  Employee will be entitled to TTD for his left knee injuries from February 14, 2010 until he attains medical stability following total left knee arthroscopy.  Jurisdiction will be retained to determine whether any TTD is payable with respect to any persisting left L4-5 disc herniation.

9.    Is Employee entitled to a reemployment benefits eligibility evaluation?

An employee is eligible for a reemployment benefits eligibility evaluation if he suffers a compensable injury and has been totally unable for 45 consecutive days to return to his employment at the time of injury.  AS 23.30.041(c).  Employee has been totally disabled from his employment since September 17, 2009.  He is therefore entitled to a reemployment benefits eligibility evaluation.  Following an eligibility evaluation conducted by a rehabilitation specialist, the reemployment benefits administrator or his designee will determine whether Employee is eligible for reemployment benefits.  Employer’s argument Employee is ineligible for reemployment benefits because he was previously rehabilitated and returned to employment in the same or similar occupation is premature.  

10.  Is Employee entitled to an award of attorney fees?   If so, in what amount?


Where an employer resists payment of benefits and a claimant employs an attorney to successfully prosecute his claim, an award of attorney fees will be made on the issues on which the claimant prevailed.  Under AS 23.30.145(b), attorney fees should be fully compensatory and reasonable.  In determining a reasonable fee under AS 23.30.145(b), the board considers the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. 

Employee is entitled to a prospective determination of which medical procedures may be compensable.  He prevailed on his claim for indemnity and medical benefits for his left knee arthroplasty.  He has prevailed on his claim for indemnity and medical benefits for continuing care for his herniated lumbar disc.  While he has not prevailed on any claim for medical benefits for a possible spinal fusion, this was not a procedure Employee was actively seeking.  He in fact rejected it when Dr. Spencer suggested it, and sought a referral to Dr. Cohen to explore other options.  For these reasons no attorney fees will be deducted from an award of reasonable fees for the prospective determination a spinal fusion is not compensable.  

Employee is seeking an award of attorney and paralegal fees totaling $34,005.00, and costs totaling  

$2,941.35.  Employer put up a vigorous defense against Employee’s underlying claims, but did not object to counsel’s or his paralegal’s hourly rates, or the time each expended for any of the tasks or costs itemized.  Employee’s counsel obtained for him continuing medical benefits for his left knee and lumbar spine, including total left knee arthroplasty, and indemnity benefits from February 14, 2010 until attaining medical stability.  The fees charged by Employee’s counsel and paralegal are commensurate with their years of experience and of fees awarded to similarly situated attorneys.  Employee will be awarded attorney and paralegal fees totaling $34,005.00, and costs totaling $2,941.35.
CONCLUSIONS OF LAW

1.     The September 22, 2005 work injury was a substantial factor in Employee’s disability and need for medical treatment for his left knee, including total left knee arthroplasty. 

2.   Employee’s work activities, including the September 22, 2005 and the September 17, 2009 work injuries, were the substantial cause of Employee’s disability and need for medical treatment for his left knee, including total left knee arthroplasty.  

3.     Employee is entitled to medical benefits for his left knee, including total left knee arthroplasty.

4.     Upon attaining medical stability following left knee arthroplasty, Employee is entitled to a PPI evaluation for his left knee.

5.       The March 31, 2009 work injury was the substantial cause of a diagnosed herniated disc at L4-5.  Employee’s work activities were not the substantial cause of any need for a spinal fusion.


6.     Employee is entitled to follow-up diagnostic care to determine whether he still suffers a herniated disc at L4-5.  If so, he is entitled to medical benefits for his herniated disc.  Employee is not entitled to medical care in the form of a spinal fusion.

7.     Upon attaining medical stability from any care provided for a herniated disc at L4-5, Employee is entitled to a PPI evaluation for his back.

8.    For his left knee injury, Employee is entitled to TTD from February 14, 2010 until he attains medical stability following total left knee arthroplasty.  Jurisdiction is retained to determine whether any additional TTD is payable with respect to Employee’s L4-5 disc herniation.

9.    Employee is entitled to a reemployment benefits eligibility evaluation.

10.  Employee is entitled to an award of attorney fees and costs totaling $36,946.35.  

ORDER

1.    Employer shall pay medical benefits for Employee’s left knee injury, including total left knee arthroplasty.

2.  Employer shall pay for a PPI rating evaluation when Employee attains medical stability following left total knee arthroscopy. 

3.    Employer shall pay medical benefits for diagnostic procedures to determine whether Employee still suffers a herniated disc at L4-5.  If so, Employer shall pay medical benefits for reasonable and necessary care to address his herniated disc. 

4.  Employer shall pay for a PPI rating evaluation when Employee attains medical stability following medical treatment, if any, for his herniated disc. 

5.   Employer shall pay TTD for Employee’s left knee from February 14, 2010 until he attains medical stability following left total knee arthroscopy.  Jurisdiction is retained to determine whether any additional TTD is payable with respect to any L4-5 disc herniation.

7.    Employer shall pay for a reemployment benefits eligibility evaluation.

8.    Employer shall pay attorney and paralegal fees and costs totaling $36,946.35.   

Dated at Anchorage, Alaska on September 25, 2012.
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If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order of default. 

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERT W. THOMPSON employee / applicant; v. STATE OF ALASKA (SELF-INSURED), employer/defendant;  Case Nos. 200518802,  200906207, 200916196 (M); dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 25 day of September, 2012.






Anna Subeldia, Clerk
�








2

