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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	AMY APPLEBEE,

                               Employee,
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	FINAL DECISION AND ORDER

AWCB Case No.  200712269

AWCB Decision No.  12-0175
Filed with AWCB Anchorage, Alaska

On October 9, 2012


Amy Applebee’s (Employee) June 30, 2011 workers’ compensation claim was heard on July 19, 2012, in Anchorage, Alaska.  The hearing was set at the March 1, 2012 prehearing conference.  Attorney Michael Jensen represented Employee, who appeared and testified.  Attorney Robert Bredesen represented United Airlines Corporation and New Hampshire Insurance Co. (collectively, Employer).  Other witnesses were Paul Eicholtz, Wally Traggeser, and Tom Mitchell.  The record closed at the conclusion of the hearing, but was reopened to allow the parties to file and respond to, supplemental information relating to prescription drug and transportation costs.  That information was filed and the record closed on August 29, 2012.  
ISSUES

As a preliminary matter, in her brief Employee contended Employer’s selection of Thomas Dietrich, M.D., was an unauthorized, excessive change in physicians, and, consequently, Dr. Dietrich’s reports should be excluded.  Employer contends Dr. Dietrich’s reports should not be excluded. 

1. Should Dr. Dietrich’s reports be excluded?

Employee contends she is entitled to temporary total disability (TTD) benefits since January 5, 2009, continuing until she is medically stable.  Employer concedes Employee is “disabled” under the Act, but maintains she is not entitled to TTD benefits because she is and has been medically stable since July 24, 2008.

2. Is Employee entitled to TTD benefits, from January 5, 2009 and continuing?

Employee contends that because she was entitled to TTD benefits, the permanent partial impairment and reemployment stipend benefits she has received since January 5, 2009 should be reclassified as TTD.  Employer contends Employee was medically stable and thus not entitled to TTD, so the benefits should not be reclassified. 

3. Should the PPI and reemployment stipend benefits paid after January 5, 2009 be reclassified as TTD?

Employee contends she is entitled to past and future medical costs.  At hearing, Employer conceded Employee was entitled to most of the past medical costs, and agreed to pay certain future medical costs.  Either at the hearing or in the documents filed after the hearing, the parties agreed to all of the medical costs except one – a portion of a pharmacy bill.  

4. Is Employee entitled to past and future medical costs?

Employer contends Employee is not entitled to the disc replacement surgery recommended by one of Employee’s doctors because it is not appropriate treatment.  Employee contends her doctor has agreed further diagnostic testing is needed, but did not rule out disc replacement surgery.

5. Is disc replacement surgery appropriate medical treatment?

Employee contends she is entitled to PPI benefits, but an evaluation cannot be done because she is not yet medically stable.  Employer contends Employee is medically stable, and has been appropriately rated for her PPI.  

6. Is employee entitled to PPI benefits?

Employee contends she is entitled to interest on any untimely payments.  Employer contends it timely paid all benefits, and no interest is due.  

7. Is Employee entitled to interest on benefits paid late?

Employee contends she is entitled to a penalty for Employer’s frivolous controversions.  Employee maintains that Dr. Dietrich was an unauthorized, excessive change in physicians, and thus Employer could not reasonably rely on his reports to support its controversions.  Employer contends its reliance on Dr. Dietrich’s reports was reasonable and the controversions were not frivolous.  

8. Is Employee entitled to a penalty? 

Employee contends she is entitled to attorney fees.  Employer does not dispute that Employee is entitled to attorney fees.   

9. Is Employee entitled to attorney’s fees and costs, and if so, in what amount?

Between the time the issues for hearing were identified at a prehearing conference and the hearing itself, Employer conducted another EME, and several doctors were deposed.  In light of that evidence, and as a result of agreements at the hearing, several of the issues identified in the prehearing conference summary do not need to be addressed.  Employer agreed to pay medical related transportation costs and most medical costs, so those issues have been resolved.  Employer contended Employee was no longer entitled to reemployment benefits, but Employee testified she is not currently seeking further reemployment benefits, so the issue is not ripe for decision.  Finally, Employer asked that its petition for an offset against TTD for Social Security Disability benefits be considered.  That was not, however, one of the issues identified for hearing, and it will not be addressed.  

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On August 20, 2007, Employee sustained a back injury while working for Employer.  While cleaning the inside of an airplane, Employee bent down and twisted to pick up an item under the seat and experienced pain in her lower back.  (Applebee Hearing Testimony (Applebee), July 19, 2012); Report of Injury, August 22, 2007).

2) On August 21, 2007, Employee began treating with chiropractor, Mark Bilan, D.C.  Dr. Bilan diagnosed acute, moderate lumbar strain associated with left extension sciatic neuralgia, myalgia and vertebral subluxation complex.  (Applebee; Bilan Chart Note, August 22, 2007). 

3) Dr. Bilan determined Employee’s injury was the substantial cause of her disability and need for medical treatment, and Employee was not medically stable.  (Bilan Chart Note, August 22, 2007; Letter from Dr. Bilan to Erin Havard, September 6, 2007).

4) On September 5, 2007, Dr. Bilan released Employee to full duty work, (United Airlines Work Status Form, September 5, 2007).

5) On September 12, 2007, Employee reported to Dr. Bilan that her problems became worse at work due to squatting.  Dr. Bilan revised Employee’s work release, releasing her to light duty, restricting her from bending, twisting, turning, kneeling, squatting, crawling, or lifting, carrying, pushing, or pulling over 50 pounds.  (Bilan Chart Note, September 12, 2007; 9/12/2007; United Airlines Work Status Form, September 12, 2007; Applebee).  

6) On Sept. 17, 2007, Dr. Bilan referred Employee for an MRI of her lumbar spine, which was performed on September 19, 2007.  The MRI revealed an annular tear in the L5-S1 disk, with no other abnormalities found.  (Bilan Chart Note, September 17, 2007; Providence Imaging Center MRI Report, September 19, 2007).

7) On September 20, 2007, Douglas Bald, M.D., an orthopedic surgeon, performed an Employer Medical Evaluation (“EME”).  Dr. Bald diagnosed reduced lumbar mobility with a normal neurological examination.  He determined Employee had a lower back sacroiliac strain, secondary to the August 20, 2007 injury, superimposed on pre-existing mild lumbar spine degenerative disc disease.  Dr. Bald concluded employment was the substantial cause of Employee’s current condition, she was not medically stable, and she required further treatment.  Dr. Bald recommended Employee reduce chiropractic treatment and be referred to a physical therapist for stretching and strengthening, together with prescription strength anti-inflammatories.  (Bald EME Report, September 20, 2007).

8) Employee continued to see Dr. Bilan for chiropractic treatment and massage, on an ongoing basis, from August 21, 2007 until June 5, 2008.  (Bilan Chart Notes, August 21, 2007 – June 5, 2008).  

9) On December 13, 2007, Dr. Bilan released Employee for full duty work, except she was not to push, pull, lift, or carry more than 50 lbs.  (United Airlines Work Status Form, December 13, 2007).

10) On January 19, 2008, in a second EME, Dr. Bald reviewed Employee’s medical records through January 2, 2008, and concluded no further chiropractic appointments were necessary.  He reiterated Employee should be referred to a physical therapist for a low back stretching and strengthening exercise program, and, because of the improvement noted by Dr. Bilan, Employee could return to full time regular duty work.  (Bald EME Report, January 19, 2008). 

11) On February 20, 2008, Employee was released to light duty work, with a 25 pound lifting restriction.  (United Airlines Work Status Form, February 2, 2008).  

12) On March 29, 2008, a third EME was conducted by Richard Rivera, D.C.  He diagnosed a lumboscral sprain/strain, related to the August 20, 2007 work injury, pre-existing, and unrelated mild degenerative disk disease involving the lumbar spine, and a pre-existing, and unrelated congenital anomaly with sacralization of the right L5 transverse process.  Dr. Rivera found the August 20, 2007 work activity was the substantial cause of Employee’s left-sided lumbosacral sprain/strain, but found Employee medically stable, without any permanent partial impairment (PPI), and able to return to her regular job.  Dr. Rivera made no treatment recommendations.  (Rivera EME, March 29, 2008).

13) There is no evidence that Dr. Bald referred Employee to Dr. Rivera, or that Dr. Bald was unable to continue to serve as Employer’s medical evaluator.  (Record).  

14) On April 4, 2008, Dr. Bilan modified Employee’s work release to prohibit constant repetitive bending or lifting of 30 pounds or greater.  (United Airlines Work Status Form, April 4, 2008).

15) On April 14, 2008, Employer controverted TTD, temporary partial disability (TPD), PPI, permanent total disability (PTD), and medical benefits after March 29, 2008.  Employer’s controversion was based on Dr. Rivera’s March 29, 2008 EME report.  (Controversion Notice, April 11, 2008).

16) On May 5, 2008, Employee filed a workers’ compensation claim (WCC) seeking TTD from April 23, 2008 through the present, PPI, medical costs, and a second independent medical evaluation (SIME).  (WCC, May 5, 2008).  

17) On May 14, 2008, Dr. Bilan referred Employee to Michel Gevaert, M.D., at Alaska Spine Institute to assess Employee’s chronic low back and left leg pain.  Dr. Gevaert diagnosed low back pain with pain referral into the left sacroiliac (SI) joint, SI joint dysfunction, an annular tear at L5-S1 based on an MRI, and anxiety.  Dr. Gevaert prescribed Relafen and Flexeril and recommended physical therapy treatment.  Dr. Gevaert believed Employee could perform work in a light duty capacity, lifting no more than 20 lbs. occasionally and 10 lbs. frequently.  (Bilan Letter, April 30, 2008; Gevaert Chart Note, May 14, 2008).

18) On May 19, 2008, Employee had a physical therapy evaluation.  The treatment plan included office visits, a home exercise program, and patient education.  (Physical Therapy Evaluation Report, Shauna R. Boquist, PT, May 19, 2008). 

19) On May 27, 2008, Dr. Gevaert released Employee to light duty work with a restriction on lifting more than 20 lbs.  (Attending Doctor’s Return to Work Recommendations, May 27, 2008).  

20) On June 5, 2008, Dr. Bilan found Employee’s prognosis to be “good” because she responded well to conservative chiropractic treatment.  After June 5, 2008, Employee was to see Dr. Bilan on an “as needed basis.”  (Bilan Chart Note, June 5, 2008).

21) On June 18, 2008, Dr. Gevaert recommended a physical capacities evaluation (PCE) which was conducted July 8, 2008 by Allan Blizzard, PT.  Mr. Blizzard determined that Employee had a medium strength capacity, with the ability to lift 50 lbs. on an occasional basis, and 20 plus lbs. on a frequent basis.  She did not meet the requirement to return to her customer service position, a heavy strength position, which required lifting 70 pounds or more.  (Blizzard PCE, July 8, 2008).

22) On July 17, 2008, Dr. Gevaert found Employee medically stable and rated her at a 2% PPI using the 6th Edition of the AMA Guides to the Evaluation of Permanent Impairment.  (Gevaert Chart Note, July 17, 2008).

23) On July 24, 2008, Employee filed a second WCC amending her May 5, 2008 claim.  Employee added claims for transportation costs of $17,000.00, reemployment benefits, a compensation rate adjustment, penalty and interest, and consultation fees.  (WCC, July 24, 2008).  

24) On December 15, 2008, Employer again controverted TTD, TPD, PPI, PTD, and medical benefits after March 29, 2008.  Employer’s controversion was based on Dr. Rivera’s March 29, 2008 EME report.  (Controversion Notice, December 10, 2008).  

25) On September 30, 2008, Employee was found eligible for reemployment benefits.  A plan was developed to retrain Employee as an office manager.  The plan was signed by the parties on December 18, 2008, and approved by the Reemployment Benefits Administrator (RBA) on December 29, 2008.  (Plan; RBA eligibility letter, September 30, 2008; RBA plan approval letter, December 29, 2008; Applebee).

26) Employee made excellent progress under the plan.  An amended plan was approved on February 2, 2010.  (Reemployment Benefits Plan Status Report, August 20, 2009; RBA plan approval letter, February 2, 2010).

27) On January 5, 2009, Dr. Gevaert found Employee no longer medically stable.  Employee reported increasing lower back pain, radiating into her lower left extremity.  He recommended a second round of physical therapy and restarted Flexeril and Relafen.  (Gevaert Chart Note, January 5, 2009).  

28) On February 18, 2009, Dr. Gevaert referred Employee for a second MRI, because physical therapy made her pain worse and her symptoms were not responding to anti-inflammatories, muscle relaxants, or physical therapy.  (Gevaert Chart Note, February 18, 2009; Applebee).

29) A February 20, 2009, MRI of Employee’s lumbar spine showed an L5 annular disc tear and a small L5-S1 protrusion.  (Gevaert Chart Note, February 27, 2009; Alaska Spine Institute MRI Report, February 20, 2009).

30) On March 9, 2009, because Employee had not responded to oral steroids, Dr. Gevaert administered two steroid injections, one into her left SI joint and a second injection into Employee’s L5-S1 annular defect.  Employee reported more than a 75 percent improvement of her symptoms after the injections.  (Alaska Spine Institute Surgery Center Report, March 9, 2009; Linda Holmes, ANP, Chart Note, March 30, 2009).   

31) At the April 10, 2009 prehearing conference, Employer withdrew both the April 11, 2008 and the December 15, 2008 controversions, and Ms. Applebee withdrew her request for a penalty.  (Prehearing Conference Summary, April 10, 2009).

32) On October 29, 2009, Dr. Gevaert repeated both the epidural and left SI steroid injections resulting in 10% pain relief.  (Gevaert Chart Note, October 29, 2009). In order to facilitate a surgical opinion, Dr. Gevaert ordered lumbar spine MRI.  (Gevaert Chart Note, November 30, 2009), 

33) The MRI, conducted on December 1, 2009, revealed disc desiccation and L5 degeneration, with evidence of a posterocentral annular tear.  There was no evidence of the canal, nerve roots, or neural foramina being compromised.  (MRI Report, December 1, 2009).  

34) On December 16, 2009, Dr. Gevaert referred Employee for a surgical consult with Timothy I. Cohen, M.D.  Dr. Gevaert noted “she may be a candidate for a disc replacement surgery,” and he would continue to see Employee for pain management.  (Gevaert Chart Note, December 16, 2009).

35) Dr. Cohen’s office ordered the following tests: 1) Stealth CT L3-S2; 2) DEXA (bone density) scan; 3) flexion-extension lumbar x-rays; and 4) anesthetic discogram at L5-S1.  (Cohen Chart Note, February 2, 2010).

36) On February 4, 2010, the flexion-extension x-rays of Employee’s lumbar spine were reported negative and normal.  (Radiographic Consultation Report, February 4, 2010).

37) On February 9, 2010, Dr. John McCormick, M.D., conducted a lumbar spine CT scan, which revealed an annular tear in the midline at L5-S1, with a small midline protrusion which did not cause mass effect on the adjacent neural elements.  The CT scan also showed disc space narrowing and early marginal osteophytes at the L5-S1 level, which projected into the neural foramen bilaterally at L5-S1, but did not result in significant foraminal stenosis.  (McCormick Chart Note, February 9, 2010).

38) On February 9, 2010, Dr. Gevaert performed the L5-S1 anesthetic discogram, which was positive.  (Alaska Spine Institute Surgery Center Chart Note, February 9, 2010).

39) After receiving results of the tests and examining Employee, Dr. Cohen recommended Employee undergo a L5-S1 discectomy and disc arthroplasty.  (Cohen Chart Note, March 4, 2010).

40) On March 15, 2010, Dr. Gevaert noted exacerbation of Employee’s pain since the discogram and recommended Employee temporarily discontinue her vocational rehabilitation classes until completion of her lumbar disc replacement surgery.  (Gevaert Letter, March 15, 2010).  At the time, Employee had seven weeks of classes left to complete her plan.  (Email C. Nero to L. Williams, March 21, 2010).  Dr. Geveart predicted Employee would be able to return to classes from two to three months after the surgery.  (Geveart response to letter from L. Williams, April 20, 2010).  On May 11, 2010, the RBA approved the suspension of the plan.  (RBA letter to L. Williams, May 11, 2010).   

41) Also on May 11, 2010, Dr. Bald wrote to the adjuster saying he would be unable to perform EMEs indefinitely because of medical issues.  (Bald letter, May 11, 2010).  

42) On June 18, 2010, Thomas S. Dietrich, M.D., a neurosurgeon, conducted a fourth EME.  He stated that Employee’s imaging studies have “shown only minor degenerative changes with a central high intensity zone at L5-S1” and the discogram in February showed only “equivocal results.”  He concluded work was the substantial cause of Employee’s “present condition,” she was not medically stable, she was unable to return to her previous job, and the likelihood of Employee benefiting from disc replacement surgery was poor.  Dr. Dietrich recommended that an arthritic workup and a bone scan be done.  (Dietrich EME Report, June 18, 2010).  

43) There is no evidence that Dr. Rivera referred Employee to Dr. Dietrich, or that Dr. Rivera was unable to continue to serve as Employer’s medical evaluator.  (Record).  

44) A radioactive bone scan performed July 27, 2010 revealed “minimal arthritic change of the SI joints bilaterally, slightly greater on the left where there is some sclerosis at the lateral joint margin.”  (University Imaging Center Report, July 27, 2010).  

45) On October 11, 2010, after reviewing Employee’s July 27, 2010 CT and bone scan, Dr. Dietrich issued a second report.  He concluded: 1) the sacroiliac joint was the source of Employee’s pain; 2) opioids should be tapered off and discontinued 3) there is no rationale for the proposed disc replacement; and 4) Employee was medically stable with a seven percent whole person permanent partial impairment rating. (Dietrich EME Addendum, October 11, 2010).

46) On October 12, 2010, Dr. Gevaert re-evaluated Employee.  He noted Employee was experiencing much worse lower back pain, with referral in her left lower extremity.  He did not believe Ms. Applebee had reached medical stability and agreed with Dr. Cohen that she was a surgical candidate.  He encouraged Employee to proceed with surgery so they could start titrating the opioid medication.   (Geveart Chart Note, October 12 2010)

47) On November 23, 2010, Employer filed a controversion of Employee’s disc replacement surgery, based on the Dr. Dietrich’s EME addendum wherein he opined he did not see a “rationale for the proposed operative procedure.”  (Controversion Notice, November 8, 2010).  

48) On May 4, 2011, Employer filed a controversion of Employee’s TTD, TPD, PTD, medical benefits, reemployment benefits, and PPI greater than seven percent.  Employer stated the surgery recommended by Dr. Cohen was not reasonable and necessary, Employee’s injury was medically stable, PPI had been paid to the full extent of the seven percent rating, and Employee was unable to complete the reemployment plan within the two years allowed by statute.  (Controversion Notice, May 3, 2011).

49) On June 30, 2011, Employee filed a WCC seeking: 1) TTD – From August 21 to August 23, 2007, from July 1 2008 to March 14, 2010, and from October 11, 2010 and continuing, 2) PPI to be determined; 3) reemployment stipend to be determined; 4) medical and medical related transportation costs; 5) reemployment benefits; 6) interest; 7) penalty on late paid medical benefits; and 8) attorney’s fees and costs.  (WCC, June 29, 2011).

50) On July 22, 2011, Employer filed a controversion of Employee’s claim, stating that Employee had exhausted all reasonable and necessary curative medical treatments, and had been stable “for some time.”  Employer also maintained the reemployment benefits Employee sought  went beyond the two year limit allowed by statute.  (Controversion Notice, July 20, 2011).

51) On November 28, 2011, Dr. Thomas Gritzka, M.D., performed a Board ordered Second Independent Medical Evaluation (SIME).  He diagnosed chronic lumbosacral sprain superimposed on minor lumboscral anomaly; chronic right [sic] sacroiliac joint derangement; left piriformis syndrome; nummular psoriasis; and psychological factors affecting physical condition.  (Gritzka SIME report, November 28, 2011).  Dr. Gritzka’s diagnosis of right sacroiliac joint derangement appears to be a misstatement; throughout the remainder of his report, he refers to “left sacroiliitis” or “left sacroiliac joint symptomotology.”  (Observation).   

52) Dr. Gritzka determined Employee’s work injury was the substantial cause of her lower back conditions and symptoms, her treatment received from time of injury to the SIME had been reasonable, necessary, and within the realm of acceptable medical options.  In response to a question that included the definition of medical stability in Alaska worker’s compensation cases, Dr. Gritzka responded that Employee had not reached medical stability.  He noted that Employee had two risk factors for left sacroiliitis – a partially sacralized L5 vertebrae and nummular psoriasis.  He recommended against disc replacement at either the L4-5 or L5-S1 level.  Dr. Gritzka stated there was no conclusive evidence that Employee’s symptoms were coming from the L4-5 level, which had consistently appeared normal on MRIs, and he did not believe it made sense to replace the L5-S1 disc because there is not much motion at that level.  In response to a question about treatment, Dr. Gritzka recommended further evaluation: a repeat of the radioactive bone scan, CT scans of Employee’s sacroiliac joints, and a rheumatologic consult.  He stated the examinee should return to a physical therapist for sacroiliac joint mobilization, but ultimately she may require a left sacroiliac joint fusion.  (Gritzka SIME report, November 28, 2011).  

53) On December 1, 2011, Employee purchased prescription medications  She filed as evidence a cash register receipt showing payment of $151.74 for seven prescriptions.  Accompanying the cash register receipt were three pharmacy receipts for prescriptions in Employee’s name.  The amounts of the three pharmacy receipts, totaling $111.90, are included on the cash register receipt, but there are no pharmacy receipts for the other four prescriptions.  (Costco Receipts, December 1, 2011)..  

54) On February 15, 2012, Employee received the CT and bone scans that Dr. Gritzka had recommended.  The CT scan revealed early osteoarthritic changes involving the inferior portion of the left SI joint.  The right SI joint was normal.  The bone scan of the pelvis and SI joints was normal.  (University Imaging Center reports, February 15, 2012).  

55) A prehearing conference was held on March 1, 2012.  The parties agreed to a July 19, 2012 hearing and identified the issues as: 
TTD, PPI, reemployment benefits, reemployment stipend, medical costs, transportation costs, penalty, interest, and attorney fees and costs.  (Prehearing Conference Summary, March 1, 2012).  

56) On April 17, 2012, Dr. Gritzka was deposed.  He testified that Employee’s main problem was her SI joint.  He stated the annual tear and protrusion at L5-S1could also be a contributing factor, but it did not seem severe enough to cause Employee’s pain.  When asked how to rule out the L5-S1 condition, Dr. Gritzka replied that alternating steroid injections could be done.  He noted that when Dr. Gevaert had given Employee steroid injections he had injected both L5-S1 and the SI joint at the same time, and there was no way to determine which injection caused Employee’s relief.  He explained that by alternating the injections they could see if there were different responses.  (Gritzka Deposition, pp. 64-68, April 17, 2012).  Dr. Gritzka reviewed Employee’s medical record since the SIME, including the February 15, 2012 CT and bone scans prior to his deposition.  (Id. at 18).  He was not questioned and did not specifically comment on either.  When questioned about medical stability, Dr. Gritzka responded that it was “kind of a medical decision as to when you give up,” but he did not believe Employee was medically stable because he would expect her to get better with further treatment.  (Id. at 72-74).  

57) Dr. Geveart was deposed on May 1, 2012.  In reviewing the July 27, 2009 MRI, he characterized theL5-S1 protrusion  as “kind of mild to moderately sized.”  Commenting on the CT scans, including the February 15, 2012 scan, Dr. Geveart ruled out sacroiliitis and concluded Employee’s primary pain generator was at the L5-S1 level.  Dr. Geveart stated that an annular tear in a disc, apart from any bulge or protrusion, can cause symptoms.  He explained that because of a tear a caustic and inflammatory enzyme, PLA2, can leak into the epidural space and cause pain.  He also stated that Employee could have Bertolloti’s syndrome, a condition related to the congenital anomaly in her L5 vertebra, which might be contributing to her pain, although he continued to believe the primary problem was due to her L5-S1 disc.  He explained that selective injections could be used to confirm or eliminate Bertolloti’s syndrome.  He opined Employee had not been medically stable since January 3, 2009.  Although he did not believe further physical therapy was likely to be beneficial, he was not opposed to two to three additional weeks of PT for diagnostic purposes.  

58) On May 12, 2012, a fourth EME was conducted by Dr. Bald.  In his review of the medical records, Dr. Bald stated that the February 29, 2009 MRI showed an annular tear at L5-S1 “with a ‘tiny’ midline protrusion.”  He described the July 27, 2010 bone scan as revealing arthritic changes in the SI joints, “but much more prominent on the left that the right.”  Dr. Bald concluded that Employee’s symptomatology related to the work injury, she was unable to return to work, and she was not yet medically stable.  Dr. Bald agreed with Dr. Gritzka that the source of Employee’s symptomotology more likely arose from her SI joint than from a problem at the L5-S1 level.  Dr. Bald also agreed that alternating steroid injections between Employee’s SI joint and lumbar spine would be both diagnostic and therapeutic.  (Bald EME Report, May 12, 2012).  

59) There is no evidence that Dr. Dietrich referred Employee to Dr. Bald, or that Dr. Dietrich was unable to continue to serve as Employer’s medical evaluator.  (Record).  However, because Dr. Bald performed the first EMEs, Employee did not object to Dr. Bald as an unauthorized change in physicians.  (Employee’s Attorney).

60) On June 29, 2012, Dr. Bald was deposed, and he agreed with Dr. Gritzka that Employee’s primary problem is her SI joint.  He recommended a cortisone type injection in the SI joint followed by a regimen of physical therapy to try to reduce the pain and improve function.  He noted that while Employee had previously tried physical therapy and injections, they had not been done at the same time.  Dr. Bald stated Employee was not medically stable, and she was likely permanently and totally disabled, but he could not make that determination until the injections and physical therapy had been tried.  (Bald Deposition, June 29, 2012).

61) Employer has pre-authorized the alternating steroid injections for Employee.  (Employer’s Attorney). 

62) Employee stated she would be willing to try “anything” that would relieve some of her pain, including the recommended steroid injections and physical therapy.  (Applebee).

63) Employee was paid TTD from August 21, 2007 to September 4, 2007, TTD from April 23, 2008 to July 16, 2008 and from March 15, 2010 to October 10, 2010.  She received reemployment stipend from September 1, 2008 to March 14, 2010, and PPI from July 17, 2008 to August 31, 2008, and from October 11, 2010 to February 3, 2011.  (Compensation Report, February 3, 2011).

64) Employee’s attorney timely filed affidavits detailing attorney and paralegal services totaling $41,233.50 in fees and $4,577.20 in costs.  These figures do not include fees for the hearing at his normal billing rate of $385.00 per hour for 3.4 hours.  (Employee’s Affidavit of Attorney’s Fees and Costs, July 12, 2012; Employee’s Supplemental Affidavit of Attorney’s Fees and Costs, July 19, 2012; Employee’s attorney). Employer did not object to either the time expended by Employee’s attorney or the amount of the fees.  (Record).  

65) The parties stipulated Employee’s injury arose out of and in the course of employment.  (Hearing Record).

66) Employer concedes Employee’s disability status since January 2009.  (Employer’s Hearing Brief, July 12, 2009, p.9).

67) On August 14, 2012, Employer filed supplemental discovery containing spreadsheets of up-to-date data of prescription and mileage receipts received from Employee.  (Employer’s spreadsheet, August 14, 2012).  The parties subsequently filed correspondence regarding the December 1, 2011 pharmacy bill.  (Jensen, August 23, 2012 letter, Bredesen, email, August 29, 2012).  
PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.
It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

. . .

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  

AS 23.30.041.  Rehabilitation and reemployment of injured workers. 

(a) The director shall select and employ a reemployment benefits administrator. The director may authorize the administrator to select and employ additional staff. The administrator is in the partially exempt service under AS 39.25.120.

(b) The administrator shall

. . . .

(3) enforce the quality and effectiveness of reemployment benefits provided for under this section;

. . . .

(5) submit to the department . . . a report of reemployment benefits provided under this section the previous calendar year . . . including

. . . .

(C) a status report on all individuals requesting, waiving, beginning, completing, or terminating a reemployment benefits program including

(i) reasons for denial, waiver, suspension, or termination;

(ii) dates of completion and return to work; and

(iii) other information required by the director;

(D) the cost of reemployment benefits;

. . . .

(k) Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease, and permanent impairment benefits shall then be paid at the employee's temporary total disability rate.  If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment process, the employer shall provide compensation equal to 70 percent of the employee's spendable weekly wages, but not to exceed 105 percent of the average weekly wage, until the completion or termination of the process, except that any compensation paid under this subsection is reduced by wages earned by the employee while participating in the process to the extent that the wages earned, when combined with the compensation paid under this subsection, exceed the employee's temporary total disability rate. If permanent partial disability or permanent partial impairment benefits have been paid in a lump sum before the employee requested or was found eligible for reemployment benefits, payment of benefits under this subsection is suspended until permanent partial disability or permanent partial impairment benefits would have ceased, had those benefits been paid at the employee's temporary total disability rate, notwithstanding the provisions of AS 23.30.155(j). A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum. An employee may not be considered permanently totally disabled so long as the employee is involved in the rehabilitation process under this chapter. The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.

In Carter v. B&B Construction, Inc., 199 P.3d 1150, 1159 (Alaska 2008) the court noted that AS 23.30.041(k) contains a two-year cap on benefits “after a reemployment plan is accepted or approved.”  In Harnish Group, Inc. v. Moore, 160 P.3d 146, 147 (Alaska 2007), the issue before the court was attorney fees, but in reciting the facts of the case the court noted the employee’s reemployment plan had been suspended to give him time to recover from injuries suffered in a car accident.  In Binder v. Fairbanks Historical Preservation Foundation, 880 P.2d 117, 121 (1994), the issue before the court was whether an employee was entitled to a second reemployment plan when the first plan had “failed.”  The court stated that any time and money spent on the employee’s first plan must be counted toward the statutory maximums for which the employer is liable.  

AS 23.30.095. Medical treatments, services, and examinations.

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  

. . . 

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee. Referral to a specialist by the employer's physician is not considered a change in physicians. . . .

Under the Act, an employer shall furnish an employee injured at work any medical treatment “which the nature of the injury or process of recovery requires” within the first two years of the injury. The medical treatment must be “reasonable and necessitated” by the work-related injury. Thus, when the board reviews an injured employee's claim for medical treatment made within two years of an indisputably work-related injury, “its review is limited to whether the treatment sought is reasonable and necessary.” Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).

AS 23.30.095(a) requires employers to pay for treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date. After two years the board may authorize treatment necessary for the process of recovery or to prevent disability. In Hibdon, the Alaska Supreme Court noted “when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize ‘indicated’ medical treatment ‘as the process of recovery may require.”’ Citing Municipality of Anchorage v. Carter, 818 P.2d 661, 664 (Alaska 1991).  “If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute.” Leen v. R.J. Reynolds Co., AWCB Dec. No. 98-0243 (September 23, (1998); Wild v. Cook Inlet Pipeline, 3AN-80-8083 (Alaska Super. Ct. Jan. 17, 1983); see accord Dorman v. State, 3AN-83-551 at 9 (Alaska Super. Ct., February 22, 1984).

In Guys with Tools v. Thurston, Dec. No. 062 (November 8, 2007), the Alaska Workers’ Compensation Appeals Commission (AWCAC or Commission) examined cases where the board had excluded medical records resulting from unauthorized, excessive changes in physicians.  The Commission concluded:

These cases initiated what has become a custom of the board: “The board has chosen to refuse to recognize the reports of EME or attending physicians chosen in violation of AS 23.30.095(a) or (e).”  Although they rest on the “equitable power” of the board to fashion an equitable sanction for disregard of the evidence rules, we find that the rigid application of this rule, without regard to the egregiousness of the violation, the notice of right to protest to the opposing party, or possible waiver of the right to withhold consent, elevate form over substance in enforcement of the law.

The board’s regulation informs the parties that “any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.”   We find the ad hoc exclusion of relevant evidence as a sanction leads to uneven results and inconsistency in application from one injured worker to another, as absurd shifts are made to avoid finding an improper change of physician.  No sanctions occur unless a claim is filed and the case is brought to hearing.  Employees and their attending physicians may err through inadequate information on their rights and obligations.  Employers may be chilled from a legitimate change or tempted to buy or coerce consent to a change.  If the board wishes to adopt a rule excluding evidence improperly obtained, the board should consult with the department to develop and adopt such a rule by regulation.  Until then, we cannot support the blanket exclusion of medical reports solely because the reports were written by physicians chosen in excess of an allowable change. (emphasis added) (citations omitted).
The Board amended 8 AAC 45.082 on July 9, 2011, to include just such an exclusionary rule.  8 AAC45.082(c) now provides:

If, after a hearing, the board finds a party made an unlawful change of physician in violation of AS 23.30.095(a) or (e) or this section, the board will not consider the reports, opinions, or testimony of the physician in any form, in any proceeding, or for any purpose.  If, after a hearing, the board finds an employee made an unlawful change of physician, the board may refuse to order payment by the employer.

AS 23.30.097. Fees for medical treatment and services.

. . . .

(d) An employer shall pay an employee's bills for medical treatment under this chapter, excluding prescription charges or transportation for medical treatment, within 30 days after the date that the employer receives the provider's bill or a completed report as required by AS 23.30.095(c), whichever is later.

AS 23.30.120 Presumptions. 

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter ....

Application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a "preliminary link" between his or her injury and the employment. See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  Medical evidence may be needed to attach the presumption of compensability in a complex medical case.  Burgess Constr. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish the link. VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the claim and the employment.  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).  “In making the preliminary link determination, the Board may not concern itself with the witnesses' credibility.” Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).  

If the employee establishes the preliminary link, then “if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the [need for medical treatment], etc., the presumption is rebutted.”  Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150, 7 (Mar. 25, 2011).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Because the employer’s evidence is considered by itself and not weighed at this step, credibility is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  If the presumption is raised and not rebutted, the Employee need produce no further evidence and the Employee prevails solely on the raised but un-rebutted presumption.  Williams v. State, 938 P.2d 1065 (Alaska 1997).  “If the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable.”  Runstrom at 8.  

AS 23.30.122.  Credibility of witnesses.  

The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.145. Attorney fees.

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

In Harnish Group, Inc. v. Moore, 160 P.3d 146, 150-51 (Alaska 2007), the Supreme Court explained fee awards under AS 23.30.145(a) and (b):

Subsection (a) authorizes the Board to award attorney’s fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim.  . . .  In contrast, subsection (b) requires an employer to pay reasonable attorney’s fees when the employer “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.

Attorney fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them.  Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).

AS 23.30.155.  Payment of compensation.  

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

. . . .

(5) the type of compensation and all grounds upon which the right to compensation is controverted.

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

. . . .

(d) If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney fees incurred by the prevailing employer, shall be made within 14 days after the determination.

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

. . . .

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

A controversion notice must be filed “in good faith” to protect an employer from a penalty or to avoid referral to the Division of Insurance.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the [b]oard would find that the claimant is not entitled to benefits.”  Harp at 358 citing Kerley v. Workmen's Comp. App. Bd., 4 Cal.3d 223, 93 Cal. Rptr. 192, 197, 481 P.2d 200, 205 (1971).  Ordinarily, reliance by the employer and its workers' compensation carrier on responsible medical opinion is adequate for this purpose.  See Stafford v. Westchester Fire Ins. Co. of New York, 526 P.2d 37, 42 (Alaska 1974); see also 3 A. Larson, Larson's Workmen's Compensation Law § 83.41(b)(2) (1990) (“Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty.”).  The evidence which the employer possessed at the time of controversion is the relevant evidence reviewed to determine its adequacy to avoid a penalty.  Harp at 358.  

The Alaska Workers’ Compensation Appeals Commission set out the steps for analyzing whether a controversion is unfair or frivolous:

First, examining the controversion, and the evidence on which it was based in isolation, without assessing credibility and drawing all reasonable inferences in favor of the controversion, the board must decide if the controversion is a “good faith” controversion. Second, if the board concludes that the controversion is not a good faith controversion, the board must decide if it is a controversion that is frivolous or unfair. If the controversion lacks a plausible legal defense or lacks the evidence to support a fact-based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair. But, to find that a frivolous controversion was issued in bad faith requires a third step - a subjective inquiry in to the motives or belief of the controversion author

State of Alaska v. Ford, AWCAC Decision No. 133, at 21(April 9, 2010).  

AS 23.30.185. Compensation for temporary total disability. 

In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.190. Compensation for permanent partial impairment; rating guides.

[image: image1](a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 , but the compensation may not be discounted for any present value considerations.

[image: image2](b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

The board has found that medical stability is a prerequisite for a PPI rating.  Hardies v. Alcan Electric & Engineering, Inc., AWCB Decision No. 05-120 (May 2, 2005). 

AS 23.30.395.  Definitions. In this chapter,

. . .

“disability” means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment; 

. . .

“medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence. (emphasis added).

The effect of the presumption in the definition of medical stability is to restrict the application of the presumption in AS 23.30.120.  Municipality of Anchorage v. Leigh, 823 P.2d 1241, 1246 (Alaska 1992).

8 AAC 45.142.  Interest.

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

ANALYSIS

1. Should Dr. Dietrich’s reports be excluded?

In her brief, Employee argued that Employer made an excessive change in physicians when it changed from Dr. Rivera to Dr. Dietrich, and as a result, Dr. Dietrich’s reports should not be considered.  Employer initially selected Dr. Bald as its EME.  Dr. Bald examined Employee on September 20, 2007 and January 19, 2008.  Then, on March 29, 2008, Employer had Dr. Rivera examine Employee.  There is no evidence that Dr. Bald referred Employee to Dr. Rivera or that Dr. Bald, at that time, was unable to continue to serve as Employer’s EME.  The change from Dr. Bald to Dr. Rivera was the one change in physician allowed under AS 23.30.095 and 8 AAC 45.082.  

On May 11, 2010, Dr. Bald informed Employer that he would be unable to perform EMEs for an indefinite time.  Dr. Bald’s unavailability in 2010 is a moot point; by that time Employer had changed its EME physician to Dr. Rivera.  Nevertheless, on June 18, 2010, Employer selected Dr. Dietrich to evaluate Employee.  Again, the record contains no referral from Dr. Rivera to Dr. Dietrich, and no evidence that Dr. Rivera was unable to continue to serve as Employer’s physician.  The change to Dr. Dietrich was an unauthorized, excessive change in physicians.  Despite that fact, Dr. Dietrich’s reports cannot be excluded from consideration.  Although the board had a practice of excluding reports as a sanction for an excessive change in physicians, in Guys with Tools, the Appeals Commission held the board could not do so unless it enacted a regulation.  On July 9, 2011, the board amended 8 AAC 45.082 to include such a provision, but Dr. Dietrich’s two reports, of June 18, 2010 and October 11, 2010, both predate the amendment and will not be excluded.
2. Is Employee entitled to TTD since January 5, 2009 and continuing? 

Employer concedes that Employee is disabled and has been disabled since January 2009 given the definition of “disability” in AS 23.30.395.  That is, Employer concedes that because of the injury, Employee does not have the capacity to earn the wages she was earning at the time of the injury.  Employer points out that under AS 23.30.185, “[t]emporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability,” and Dr. Gevaert found Employee to be medically stable on July 17, 2008.  

In Leigh, the Supreme Court held the presumption analysis for medical stability is an exception to, or a restriction of, the general presumption of compensability in AS 23.30.120.  

Employer contends that because Employee was found medically stable, the definition of “medical stability” in AS 23.30.395 requires her to prove she is no longer stable by clear and convincing evidence: “medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.”  

A close reading of the definition does not support Employer’s interpretation:

“medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;
On its face, the presumption addresses when medical stability occurs; it does not address the situation in which an employee once found medically stable later deteriorates, or what proof is required that the employee is no longer medically stable.  Here, Dr. Geveart’s July 17, 2008 statement that Employee was medically stable means that on that date, he did not reasonably expect additional medical care or treatment to result in further objectively measurable improvement in Employee’s condition.  Had Dr. Gevaert not said Employee was medically stable, and had Employee not shown objectively measurable improvement for a period of 45 days, Employer would have been entitled to a presumption Employee was medically stable.  Employee would then have had to produce clear and convincing evidence she was not stable.  In this case, however, the presumption did not come into play.  
The problem here is that medical stability is based on a reasonable expectation that further treatment will not result in objectively measurable improvement, and even reasonable expectations sometimes turn out to be wrong.  On January 5, 2009, Dr. Geveart found Employee was no longer medically stable.  The definition of medical stability does not require Employee to prove that fact by clear and convincing evidence.  

Even if Employee was required to prove she is no longer medically stable by clear and convincing evidence, she has done so.  First, Employer has raised the presumption through Dr. Gevaert’s July 17, 2008 report and Dr. Dietrich’s October 11, 2010 report that Employee was medically stable.  Credibility and the weight of the evidence are not considered at this stage.  Second, Employee had to produce clear and convincing evidence to rebut the presumption.  The June 18, 2010 report by Dr. Dietrich, the November 28, 2011 report by Dr. Gritzka, and the May 12, 2012 report by Dr. Bald all state she is not medically stable.  

In his deposition, Dr. Geveart stated that Employee had become medically unstable as of January 5, 2009, and remained unstable.  Dr. Bald reaffirmed his position that Employee was not medically stable in his deposition.  

In his deposition, Dr. Gritzka was asked whether Employee was medically stable; he responded that it was “kind of a medical decision as to when to give up.”  Employer argues this indicates that Dr. Gritzka does not understand medical stability.  It does not.  It indicates the problems that arise when a doctor is asked a question in legal, rather than medical or factual, terms.  “Medical stability” has a specific, defined meaning under Alaska workers’ compensation law, and a response to a question that does not include that definition is of little value.  Shortly after Dr. Gritzka’s response, he was asked whether he anticipated Employee would have additional objective improvement with further treatment.  His response was “ . . . yes, I would expect her to get better.”  

The only evidence that Employee was stable after January 5, 2009, is Dr. Dietrich’s October 11, 2010 report.  Dr. Dietrich’s report is given relatively little weight for two reasons.  First, the report was based only on a review of records and did not include an examination of Employee.  Second, Dr. Dietrich provides no explanation as to why his opinion on medical stability changed since his June 18, 2010 report, less than four months earlier.  

Based on the totality of the evidence, Employee has proved by clear and convincing evidence that she is not medically stable, and has not been since January 5, 2009.  Because Employee is not medically stable, and because Employer concedes she is disabled, Employee is entitled to TTD benefits since January 5, 2009.  

3. Should PPI and reemployment stipend benefits paid after January 5, 2009 be reclassified as TTD?

Employee was paid a reemployment stipend from January 5, 2009 through March 10, 2010 and periodic PPI payments from October 11, 2010 through February 3, 2011.  Because she was disabled and not medically stable, Employee should have been paid TTD during those times.  The reemployment stipend and PPI payments made to Employee after January 5, 2009 will be reclassified as TTD.  To the extent Employee’s reemployment stipend payments were less than TTD, Employer will be ordered to pay Employee the difference.  

4. Is Employee entitled to medical benefits?

At hearing, Employer agreed to pay Employee’s past medical bills with Alaska Spine Institute, i.e. Dr. Geveart’s bills.  Employer also agreed that, except for clarifying some amounts, it would pay Employee’s past prescription costs.  Employer agreed to pay for the diagnostic injections and physical therapy recommended by Dr. Bald, and Employee and Dr. Geveart have agreed to try the treatments.  To the extent the parties have agreed, there is no issue to address.  The materials filed by the parties after the hearing indicates a portion of one pharmacy bill, dated December 31, 2011, is still at issue.  

The presumption analysis under AS 23.30.120 applies to the question of whether an injury is a substantial factor in an employee’s disability or need for treatment, including medications.  To attach the presumption, an employee must first establish a preliminary link between his or her injury and the employment.  The preliminary link requires only “some,” or “minimal,” relevant evidence.  Here, Employee’s testimony and various medical records would be enough to raise the presumption to medications in general.  At issue, however, is only a portion of the prescription medications Employee purchased on December 1, 2011.  Employee filed a cash register receipt showing payment for seven prescriptions totaling $151.74, but only filed the pharmacy receipts showing she was prescribed three medications with a total cost of $111.90, which Employer has paid.  Employee has not provided any testimony or evidence to show what the other medications were or for whom they were prescribed.  Employee has not attached the presumption the unidentified medications are compensable.  

5. Is disc replacement surgery appropriate medical treatment?

Under Hibdon the board may authorize indicated medical treatment as the process of recovery requires when the claim involves medical treatment beyond two years from the date of injury.  Employer contends disc replacement surgery is not a reasonable treatment option.  Employee contends that while Dr. Geveart has not ruled out disc replacement, he and Employee have agreed to further diagnostic testing before proceeding.  

Any decision regarding a specific procedure is premature.  Drs. Geveart, Bald, and Gritzka all agreed further diagnostic testing should be done.  In Dr. Geveart’s opinion, the source of Employee’s pain is her L5-S1 joint, and he anticipates the testing will support his position.  Drs. Bald and Gritzka opine the source of Employee’s pain is her SI joint, and they anticipate the testing will support their position.  Until the testing has been completed and the doctors have reviewed the results, it cannot be determined which, if either, procedure the process of recovery requires.  Jurisdiction will be retained to determine the appropriateness of disc replacement surgery, if recommended, following the diagnostic testing agreed to by the parties.  

6. Is Employee entitled to PPI benefits?

In Hardies, the board found that medical stability was a precedent to a PPI rating.  As Employee is not yet stable, no PPI rating can be done.  The issue of PPI is not yet ripe; Jurisdiction will be retained to determine PPI, if necessary, following a medical opinion that Employee is medically stable

7. Is Employee entitled to interest on benefits paid late?

The law requires payment of interest to an injured worker on compensation not paid when due.  Awards of interest are to compensate the recipient for the time-value of monies otherwise owed.  Interest accrues on any late-paid compensation including medical benefits.  

Employee is entitled to interest on all TTD not timely paid.  Under 8 AAC 45.082(d), medical bills are not due and payable until 30 days after the insurer receives them.  It is unclear from the record when Employer received the bills from Alaska Spine Institute and the receipts for the prescription medications, but Alaska Spine Institute and Employee, are entitled to interest if the bills were not timely paid.  

8. Is Employee entitled to a penalty?

Employee contends she is entitled to a penalty on late-paid medical benefits both as a result of Employer’s April 4, 2008 and December 15, 2008 controversions and as a result of Employer’s November 8, 2010, May 3, 2011, and July 22, 2011 controversions.  

As to the 2008 controversions, Employee withdrew her claim for a penalty at the April 10, 2009 prehearing conference, when Employer withdrew the controversions.  

As to the 2010 and 2011 controversions, Employee contends that because Dr. Dietrich was an unauthorized excessive change in physicians, Employer could not reasonably rely on his opinions to support a controversion.  Consequently, she argues she is entitled to a penalty because the controversions were not in good faith and frivolous.  

Under the Commission’ decision in Ford, the first step in analyzing whether a controversion is in “good faith” is to examine the controversion, and the evidence on which it was based, without assessing credibility and drawing all reasonable inferences in favor of the controversion.  Only the first controversion identifies Dr. Dietrich as the source of Employer’s medical assertion.  However, Dr. Dietrich was Employer’s physician when the second and third controversions were filed and the reason for the controversion is consistent with Dr. Dietrich’s reports.  By all reasonable inferences, the second and third controversions are based on Dr. Dietrich’s opinion as well.  

As stated above, while Dr. Dietrich was an unauthorized excessive change in physicians, his reports were not excluded as evidence.  Given that result, it cannot be said that Employer acted in bad faith in relying those reports.  Employer’s November 8, 2010, May 3, 2011, and July 22, 2011 controversions were made in good faith, and were not frivolous.  Employee is not entitled to a penalty on late paid medical costs.  
9. Is Employee entitled to attorney fees and costs, and if so in what amount?

Under AS 23.30.145(b), fees may be awarded when a claimant successfully prosecutes a claim.  At the hearing, Employer agreed to pay medical related transportation costs and most medical costs, and Employee was successful on her claims for TTD and interest.  Employer did not object to counsel’s hourly rate or time expended.  Based on the affidavits of attorney and paralegal fees, Employee is entitled to $41,233.50 plus $1,309.00 for her attorney’s time at the hearing for a total of $42,542.50.  Employee is also entitled to costs of $4,577.20, as detailed in the affidavits.

CONCLUSIONS OF LAW

1) Dr. Dietrich’s reports will not be excluded.

2) Employee is entitled to TTD benefits, from January 5, 2009 and continuing until she is medically stable.

3) The PPI and reemployment stipend benefits paid after January 5, 2009 will be reclassified as TTD.  

4) Employee is entitled to past and future medical costs as agreed by the parties.  Employee is not entitled to additional medical costs relating to the December 1, 2011 prescriptions.

5) The appropriateness of disc replacement surgery is not ripe for decision.  

6) Employee is not currently entitled to PPI benefits.

7) Employee is not entitled to a penalty.

8) Employee and her medical providers are entitled to interest on benefits paid late.

9) Employee entitled to attorney’s fees of $42,542.50 and costs of $ 4,577.20. 

ORDER

1) Employee’s motion to exclude Dr. Dietrich’s reports is denied.

2) Employer shall pay Employee TTD benefits from January 2009, until she is medically stable.

3) PPI and reemployment stipend benefits paid to Employee after January 5, 2009 shall be reclassified as TTD, and be credited against TTD benefits owed Employee.

4) Employer shall pay Employee past and future medical costs as agreed by the parties.  Employer need make no further payment to Employee for the December 1, 2011 prescriptions.

5) Jurisdiction will be retained to determine the appropriateness of disc replacement surgery, if recommended, following the diagnostic testing agreed to by the parties.  

6) Jurisdiction will be retained to determine PPI, if necessary, following a medical opinion that Employee is medically stable.

7) Employer shall pay Employee interest on benefits not timely paid.  Jurisdiction is reserved to resolve any disputes.
8) Employee’s claim for penalty is denied.

9) Employer shall pay Employee attorney and paralegal fees of $42,542.50 and costs of $4,577.20.

Dated at Anchorage, Alaska on October 9, 2012.





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel, Designated Chair






Robert Weel, Member






Patricia Vollendorf, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers' Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order. 

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of AMY APPLEBEE, employee, v. UNITED AIRLINES CORPORATION, employer, NEW HAMPSHIRE INSURANCE CO., insurer; Case No. 201006673; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 9th day of October 2012.








Catherine Hosler, Office Assistant
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