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ALASKA WORKERS' COMPENSATION BOARD



P.O. Box 115512
Juneau, Alaska  99811-5512

	SHARON D. EVANS

                                Employee, 

                                    Applicant,

                           v. 

NINE STAR ENTERPRISES, INC.,

                                Employer,

                                 and

COMMERCE & INDUSTRY INSURANCE

CO.,  

                                    Insurer,

    Defendants.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  201015162

AWCB Decision No.  12-0177
Filed with AWCB Anchorage, Alaska

On October 10, 2012


Employer’s March 1, 2012 Petition for Social Security Disability Offset was set for hearing on August 15, 2012 and heard on August 29, 2012, in Anchorage, Alaska.  Attorney, Shelby L. Nuenke-Davison, represented Employer.  Employee was present and represented herself.  At the August 29, 2012 hearing’s conclusion, the record closed.

ISSUES

Employer contends it is entitled to a Social Security Disability benefits offset, pursuant to 
AS 23.30.225(b), applied retroactively to March 1, 2011.  Employee, while not pleased future compensation, if any, would be paid at a reduced weekly rate, did not object to Employer’s request for a Social Security offset.

1) Is Employer entitled to a social security offset, applied retroactively to March 1, 2011?

Employer contends it overpaid Employee temporary total disability (“TTD”) benefits, following March 2011, when payment of social security disability benefits began.  Therefore, Employer contends it is entitled to withhold 20 percent of future indemnity benefits, pursuant to 
AS 23.30.155(j).  Employee opposed the petition based on her understanding she would have to reimburse Employer.  When Employee was advised Employer could only recoup the overpayment through future compensation payments, Employee did not object.

2) Is Employer entitled to withhold 20 percent of future compensation payments to recover overpayment of past TTD benefits?

FINDINGS OF FACT

1) On September 24, 2010, Employee sustained a right shoulder and arm occupational injury after tripping over the wheels of a walker. (9/24/2010 Incident Report; 4/28/2010 Report of Occupational Injury or Illness).

2) From September 28, 2010 to July 4, 2011 and September 28, 2011 through July 28, 2012, Employee received TTD disability benefits of $227.00 per week. (8/10/2012 Compensation Report).

3) On January 14, 2011, the Social Security Administration (“SSA”) notified Employee she was eligible to receive disability benefits, effective March 2011, totaling $787.00 per month.  (1/14/2011 Social Security Administration letter).

4) Employer obtained a copy of the SSA award.  (8/16/2012 Email from Workers’ Compensation Officer I, Penny Helgeson, to Davison & Davison, with forwarded Employee SSA award documentation).

5) Employee testified she was receiving these benefits as a result of her right shoulder condition. (2/2/2012 Employee Deposition, pg. 29, lines 20, 21). 

6) On July 12, 2011, Employee received two lump sum payments for a four percent whole person permanent partial impairment rating, totaling $7,080.00 and a job dislocation benefit, totaling $5,000.00. (8/10/2012 Compensation Report).

7) On March 1, 2012, Employer petitioned for a social security disability offset, pursuant to AS 23.30.225(b).  Employer asserted “an overpayment of temporary total disability benefits following March 2011, which will be recovered by withholding 20% of future indemnity benefits in accordance with AS 23.30.155(j).”  (3/1/2012 Employer Petition and supporting Memorandum).

8) Employer claims a weekly offset of $205.42, reducing TTD payments to $21.58, based on the following calculations:

a. Gross weekly earnings


$254.00

b. Maximum weekly payment [(a) x 80%]
$203.20

c. Social Security monthly benefit

$787.00

d. Social security weekly benefit 

[(b) x 12/52]




$181.62

e. Reduced weekly rate [(b) – (d)]

$  21.58

(Employer’s Exhibit D, Computation Worksheet).

9) Employee’s gross weekly earnings [average weekly wages] were not available, because Employee lacked a full-time, consistent work history two years prior to injury.  Employer calculated Employee’s gross weekly earnings and $227.00 compensation rate using the Alaska Workers’ Compensation Division’s Bulletin 09-14, Alaska Average Weekly Wage and Minimum/Maximum Compensation Rates for Calendar Year 2010, and State of Alaska, Weekly Compensation Rate table for 2010.  (2/14/2011 Reemployment Benefits Eligibility Evaluation, Work History; Alaska Workers’ Compensation Division’s Bulletin 09-14, Alaska Average Weekly Wage and Minimum/Maximum Compensation Rates for Calendar Year 2010; State of Alaska, Weekly Compensation Rate table for 2010).

10) TTD payments made for 18 weeks, from March 1, 2011 to July 4, 2011, and 43 weeks, from September 28, 2011 to July 28, 2012, while Employee received Social Security Disability benefits, resulted in an overpayment of TTD benefits to Employee.  Employer overpaid Employee $12,530.62, based on the following calculations:  

a. 61 weeks (Employer paid TTD) x $227 (paid weekly TTD rate) = $13,847.00

b. 61 weeks (Employer paid TTD) x $21.58 (reduced weekly TTD rate) = $1,316.38

c. $13,847.00 (total TTD paid) – $1,316.38 (reduced weekly TTD to which Employee was entitled for 61 weeks) = $12,530.62 overpayment.

(Observation and judgment).

11) On March 28, 2012, Employer filed an Affidavit of Readiness for Hearing.  (3/28/2012 Affidavit of Readiness for Hearing).

12) On August 24, 2012, Employer controverted Employee’s TTD and TPD benefits, after July 28, 2012; PPI above four percent whole person on right shoulder; vocational rehabilitation benefits; all benefits related to Employee’s left shoulder and cervical spine conditions, after August 23, 2011; and all benefits related to Employee’s carpal tunnel syndrome.  (8/10/2012 Amended Controversion Notice).

PRINCIPLES OF LAW

AS 23.30.225.   Social Security and Pension or Profit Sharing Plan Offsets.  (a) When periodic retirement or survivors' benefits are payable under 42 U.S.C. 401 - 433 (Title II, Social Security Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one-half of the federal periodic benefits for a given week. 

(b) When it is determined that, in accordance with 42 U.S.C. 401 - 433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 - 433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee's average weekly wages at the time of injury….

AS 23.30.155.  Payment of compensation….

…

(j)  If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

…

AS 23.30.155(j) permits withholding up to 20 percent of future compensation installments and can be invoked at an employer's discretion.  Davenport v. K&L Distributors, Inc., AWCB Decision No. 92-0180 (July 22, 1992).  

8 AAC 45.225.  Social security and pension or profit sharing plan offsets…. 

…

(b) An employer may reduce an employee’s weekly compensation under 
AS 23.30.225(b) by

(1) getting a copy of the Social Security Administrations award showing the

(A)  employee is being paid disability benefits;

(B) disability for which the benefits are paid;

(C) amount, month, and year of the employee’s initial entitlement; and

(D) amount, month, and year of each dependant’s initial entitlement;

(2) computing the reduction using the employee or beneficiary’s intial entitlement, excluding any cost-of-living adjustments;

(3) completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration’s award letter;

(4) filing an affidavit of readiness for hearing in accordance with 
8 AAC 45.070(b); and

(5) after a hearing and an order by the board granting the reduction, completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee.

…

In Underwater Construction, Inc. v. Shirley, 884 P.2d 150 (Alaska 1994), the court considered AS 23.30.225 in order to decide if “average weekly wages” in AS 23.30.225 was synonymous with “gross weekly earnings” in AS 23.30.220.  The court held “‘average weekly wages” as a benefit cap under AS 23.30.225(b) is synonymous with ‘gross weekly earnings’ under 
AS 23.30.220, insofar as both terms represent a measure of historical earning capacity.”
Id. at 156. 

The court noted AS 23.30.225 “was enacted to make benefits more affordable to employers in Alaska.”  Id. at 154 (emphasis in original).  “[T]here is no indication that the Alaska Legislature intended to maximize the injured employee's benefits.”  Id.   The court also stated an employee might get less compensation under the Alaska Act than under the federal statute, but the two statutes were to be construed independently.  “[T]he only law with which AS 23.30.225(b) must be harmonious is the Act itself, not a nationwide workers’ compensation relief scheme.”  Id. at 155.   

In Stanley v. Wright-Harbor, AWCB Decision No. 82-0039 (February 19, 1982) aff’d, 
3 AN-82-2170 Civil (Alaska Super. Ct. May 19, 1983) the Board established guidelines for calculating an employer’s Social Security offset under AS 23.30.225(b), which states, when it is determined that, in accordance with 42 U.S.C. 401 - .433, periodic disability benefits are payable to an employee or the employee’s dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable shall be offset by an amount by which the sum of (1) weekly benefits to which employee is entitled under 42 U.S.C. 401 - .433, and (2) weekly disability benefits to which the employee would otherwise be entitled under the Act, exceeds 80 percent of the employee’s average weekly wages at the time of injury.

ANALYSIS

1) Is Employer entitled to a social security offset, applied retroactively to March 1, 2011?

Employer seeks to reduce its payment of disability benefits to Employee by taking an offset from the disability benefits she receives from the SSA.  

By both federal and state statute, an injured employee's disability entitlements from all sources cannot exceed 80 percent of their pre-injury earnings.  AS 23.30.225(b) allows Employers to take an offset for workers’ compensation benefits payable if the combined amount of Employee’s entitlements exceed 80 percent of their pre-injury earnings.

Under 8 AAC 45.225(b), Employer is required to secure an order from the Board before it is entitled to offset its compensation liability against Employee's Social Security Disability benefit entitlement. 8 AAC 45.225(b) carefully delineates the procedure Employer must follow before its petition for a social security offset will be considered by the Board.  
Employer has followed the procedure in 8 AAC 45.225(b) and its petition shall be considered by the Board.  Employer obtained a copy of the SSA Notice of Award showing Employee’s initial entitlement to Social Security Disability benefits, beginning March 1, 2011.  Employer established Employee’s right shoulder condition is the disability for which Social Security Disability benefits are being paid.  Employer established the amount, month and year of Employee’s initial entitlement as $787.00, effective March 1, 2011.  Employer computed the reduction using Employee’s initial entitlement and arrived at a reduced weekly rate of $21.58.  Employer filed with the Board and served upon Employee the March 1, 2012 petition requesting a determination SSA is paying benefits as a result of Employee’s work injury, which showed how the reduction will be computed.  Lastly, on March 25, 2012, Employer filed its Affidavit of Readiness for Hearing.

During the time Employee was receiving $181.61 per week in Social Security Disability benefits, she was also receiving $227.00 per week in TTD benefits.  Pursuant to AS 23.30.225(b), the combined total of Social Security disability benefits and weekly disability benefits cannot exceed 80 percent of Employee’s estimated “average weekly wages” at the time of injury.  The combined total of social security disability benefits and TTD benefits Employee received totaled $408.61, which exceeded $203.20, which is 80 percent of $254.00, Employee’s estimated “average weekly wages” at the time of injury.  

Employer has met the criteria under AS 23.30.225 and 8 AAC 45.225(b).  Employer is entitled to a social security offset of $205.42 per week, applied retroactively from March 1, 2011 to July 28, 2012, and to future compensation benefits owed, if any, which shall be paid at the reduced weekly rate of $21.58.

2) Is Employer entitled to withhold 20 percent of future compensation payments to recover overpayment of past TTD benefits?

AS 23.30.155(j) permits withholding up to 20 percent of future compensation installments and can be invoked at an employer's discretion.  However, employers require Board approval to withhold more than 20 percent.  

Employee received TTD and Social Security Disability benefits for 18 weeks, from March 1, 2011 to July 4, 2011, and for 43 weeks, from September 28, 2011 to July 28, 2012, totaling 61 weeks.  During this period, Employee received an overpayment of $205.42 per week for 61 weeks, for a total overpayment of $12,530.62.

Under AS 23.30.155(j), the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid compensation installment when due.  At the employee's current reduced weekly compensation rate, taking into consideration Employer’s Social Security offset, Employer may withhold up to $4.32 (20% of $21.58) per week.  The employer is not requesting it be allowed to withhold more than 20 percent.  TTD and TPD benefits after July 28, 2012 have been controverted.  If Employee is entitled to future compensation installments, Employer is entitled to be reimbursed $12,530.62 by withholding $4.32 per compensation installment.

CONCLUSIONS OF LAW

1) Employer is entitled to a social security offset, applied retroactively to March 1, 2011.

2) To recover overpayment of past TTD benefits, Employer is entitled to withhold 20 percent of future compensation benefits due Employee.

ORDER

1) Employer’s petition for a social security offset of $205.42, reducing weekly compensation payments to $21.58, is GRANTED.

2) Employer is entitled to withhold 20 percent of future compensation benefit payments due Employee to recover $12,530.62 in overpayment of past compensation benefits.

Dated in Anchorage, Alaska on October 10, 2012.
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Bridgette N. Ellis, Designated Chair
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Pat Vollendorf, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Sharon D. Evans, Employee / claimant v. Nine Star Enterprises, Inc., Employer; Commerse and Industry Insurance Company, Insurer / defendants; Case No. 201015162; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on October 10, 2012.
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Catherine Hosler, Office Assistant
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