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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512

Juneau, Alaska 99811-5512

	FLOYD D. CORNELISON, 

                                                Employee, 

                                                Applicant

                                                 v. 

RAPPE EXCAVATING, INC,

                                                Employer,

                                                 and 

TIG PREMIER INS CO,

                                                Insurer,

                                                Defendants.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  199609785
AWCB Decision No.  12-0178
Filed with AWCB Anchorage, Alaska 

on October 10, 2012


Floyd Cornelison’s (Employee) appeal of the board designee’s July 19, 2012 order setting pending petitions for hearing on December 18 and 20, 2012, was heard in Anchorage, Alaska on September 6, 2012. Non-attorney representative Randi Olson appeared for Employee, who participated telephonically.  Attorney Robert Griffin appeared on behalf of Employer and its insurer (collectively Employer).  The hearing date on the appeal was selected at the July 19, 2012 prehearing conference.  The record closed at the hearing’s conclusion on September 6, 2012.

ISSUES
Employee contends the board designee abused his discretion when he (1) set for hearing several preliminary petitions related to Employer’s underlying petition to terminate benefits, when the underlying petition purportedly failed to comply with 8 AAC 45.050(b)(8)(A), (B), (C) and (D) (Employee’s Hearing Brief at 3-4); (2) set a hearing on preliminary petitions where Employer failed to file affidavits of readiness for hearing on those petitions (id. at 4); (3) set a hearing on Employer’s petition for a second independent medical evaluation when none of the required attachments accompanied Employer’s petition; and (4) failed to consider that a decision on Employee’s dispositive petition to dismiss Employer’s underlying petition would eliminate the need for a hearing on the preliminary petitions  (id. at 4-5).

Employer contends the board designee appropriately exercised his discretion when he set for hearing petitions addressing preliminary matters, particularly in light of the board’s concurrent order on the parties’ stipulation that either party may have those matters re-set for hearing at a properly convened prehearing conference.  

Did the board designee abuse his discretion when he set first for hearing petitions filed by the parties in 2009, 2010 and 2011, before scheduling for hearing Employee’s April 13, 2012 dispositive petition to dismiss Employer’s underlying petition to terminate benefits.  

FINDINGS OF FACT
A preponderance of evidence establishes the following facts and factual conclusions relevant to the limited issue considered here:

1) Employee sustained a low back injury on May 20, 1996.  Cornelison v. Rappe Excavating, Inc., AWCB Decision No. 01-0008 (January 11, 2001) at 2.  Employer accepted compensability of the injury, and paid medical and temporary total disability (TTD) benefits.  Id.  Claimant underwent a spinal fusion at L5-S1, and thereafter hardware removal.  Id.  The surgeries were ultimately deemed unsuccessful.  Claimant’s physician, Leon Chandler, M.D., opined “The patient has a failed back and will need chronic oral narcotic therapy for the foreseeable future . . . I suspect that he will end up on oral narcotics for the rest of his life.”  Id.  Joel Seres, M.D., examining Claimant at the request of Employer in October, 1999, concluded Employee was not capable of working at that time.  Dr. Seres opined “It is our feeling that the patient does have a legitimate source for his pain at this time.  His pain is related to the remarkable scarring and sclerosis of musculature that has occurred in his lower back as the direct result of his surgical procedures.”  Id.
2) In 1999 or 2000, Employee was found eligible for Social Security Disability benefits.  Employer sought and received a retroactive Social Security offset against past-paid temporary total disability benefits.  (Cornelison v. Rappe Excavating, AWCB Decision No. 00-0056 (March 28, 2000) (Cornelison I).

3) On January 11, 2001, Employee was found permanently and totally disabled (PTD) since February 6, 1998, and continuing.  Cornelison v. Rappe Excavating, AWCB Decision No. 01-0008 (January 11, 2001) (Cornelison II).

4) During 2007 and 2008, Employer conducted sub rosa videotape surveillance of Employee.  (Depositions of Dennis Johnson, Scott Coronado, Wayne Willott).

5) On June 24, 2008, Employee was seen for another medical evaluation (EME) by Employer’s physician Dr. Seres.  (Dr. Seres EME report, June 24, 2008).  

6) Following the June 24, 2008 examination of Employee, and after reading a surveillance report and reviewing video footage from surveillance conducted on August 24, 2007, Dr. Seres reported Employee’s level of functioning depicted in the video “remarkably greater” than he admitted or demonstrated to any health professional documented in his medical records.  Dr. Seres believed the information Mr. Cornelison provided during the June 24, 2008 evaluation was in “direct opposition” to the material documented in the DVD.  He diagnosed an exaggerated pain syndrome, not supported by physical findings and invalidated by the surveillance study.  Among other things, Dr. Seres opined Mr. Cornelison has the ability to work on a full-time basis doing “fairly heavy” activities.  (EME Report, Dr. Seres, June 24, 2008).

7) On March 4, 2009, responding to a letter from Employer’s representative which included reviewing additional DVDs of surveillance video taken on September 15-16, 2008, Dr. Seres concluded that he had never seen a more “remarkable discrepancy” between the severe disability Employee demonstrated when he was seen by Dr. Seres, and the “remarkably normal behavior” and “physical abilities” seen on the sub rosa surveillance videos.  Dr. Seres set forth with specificity parts of the DVDs he believed highlighted Employee’s physical capabilities.  At Employer’s request, Dr. Seres reviewed various job descriptions including Apartment House Manager, Hotel Clerk, and Operating Engineer.  Dr. Seres opined Mr. Cornelison is capable of returning to work in any of the three jobs described “without restriction,” and on “a full-time basis.”  (EME Report, Dr. Seres, March 4, 2009).

8) On April 16, 2009, in response to Dr. Seres’ last report, Employer filed a petition to terminate benefits on the ground new evidence shows Employee is no longer permanently and totally disabled.  Employer sought board review of Employee’s PTD status and an order declaring he is no longer entitled to PTD benefits.  (Petition to Terminate, dated April 15, 2009).  The petition was accepted for filing.  (AWCB computer database, Judicial tab).  Employee filed oppositions to Employer’s petition dated April 23, 2009, May 6, 2009 and May 12, 2009.  (Petition to Terminate, Oppositions, See also Prehearing Conference Summary, July 20, 2009).

9) On or about April 28, 2009, Employer filed Dr. Seres’ reports on a medical summary.  (Medical Summary, dated April 28, 2009).

10) On June 12, 2009, Employer filed a petition for a second independent medical evaluation (SIME) to be conducted by Neil Pitzer, M.D., who conducted a previous SIME.  Employee opposed the SIME petition.  (Petition for SIME, Opposition, see e.g. Prehearing Conference Summary, July 20, 2009).

11) Employee attended a July 20, 2009 prehearing conference, noting he was appearing “under protest” because he was not represented, and intended to obtain counsel. The SIME issue was tabled, and another prehearing conference scheduled to address the SIME issue once Employee obtained counsel. (Prehearing Conference Summary, July 20, 2009).

12) On September 24, 2009, Employer filed affidavits of readiness for hearing (ARH) on its petitions to terminate PTD benefits, and to compel Employee to attend a deposition.  (ARH, see also Prehearing Conference Summary, October 6, 2009).

13) On October 6, 2009, another prehearing conference was convened.  Employee again objected to the prehearing conference because he did not have an attorney.  The hearing officer holding the prehearing conference advised Employee that Employer had a due process right to move its pending petitions forward to hearing notwithstanding the fact Employee was not able to retain counsel. Employer’s petition for a follow-up SIME with Dr. Pitzer was scheduled for hearing on January 13, 2010. (Prehearing Conference Summary, October 6, 2009).  

14) On October 12, 2009, Employer noticed depositions of investigators Dennis Johnson, Scott Coronado and Wayne Willot of Northern Investigative Associates, to be held November 2, 3, and 4, 2009.  Employee did not appear and cross-examine the investigators.  On the record of each deposition Employer noted Employee’s failure to appear and Employer’s willingness to allow Employee’s counsel, once retained, to cross-examine the witnesses at a later time.  (Deposition transcripts of Dennis Johnson, Scott Coronado, Wayne Willot).
15) On November 20, 2009, the Law Office of Richard Harren entered an appearance as Employee’s counsel.  (Entry of Appearance).  On January 6, 2010, Mr. Harren petitioned to continue the January 13, 2010 hearing, stating that on December 10, 2009 he hired a video production expert to review the surveillance video, and the expert needed additional time to complete his review.  (Petition to Continue).

16) On January 13, 2010, counsel for the parties stipulated to vacate the January 13, 2010 hearing date; that Employee would appear for deposition on April 27, 2010, at which time Employee’s expert’s report would be provided to Employer; and a prehearing would be set at the earliest possible date thereafter, at which Employer’s petition for SIME would be addressed.  (Stipulation; Cornelison v. Rappe Excavating, AWCB Decision No. 10-0153 (September 9, 2010) (Cornelison III) at 7-8).

17) Employee’s deposition was continued at Employee’s request so he could attend a Social Security hearing on April 27, 2010. Cornelison III at 7.

18) On August 25, 2010, Employee filed a Request for Cross-Examination of Dr. Seres.  (Request for Cross-Examination).

19) On October 21, 2010, Employee filed a Petition to Quash Dr. Seres’ June 24, 2008 and March 4, 2009 EME Reports.  Employer responded and opposed.  On November 5, 2010, Employee filed an ARH on his petition to quash Dr Seres’ reports. Employer opposed. (Petition to Quash, Answer, ARH, Opposition to ARH).

20) After disputes arose concerning Employee’s “terms and conditions” for attending his deposition were resolved in Cornelison III, Employee was ultimately deposed on December 6, 8, and 10, 2010.  (Employer Petition to Compel Deposition; Employee Petition to Quash Deposition; Deposition transcripts).
21) On February 3, 2011, a prehearing conference was conducted to address Employee’s Petition to Quash Dr. Seres’ EME reports.  The board designee held that the reasons Employee proffered for striking the reports went to the weight to be accorded the reports, not their admissibility, and denied Employee’s petition to strike them from the record.  The designee noted that while he was denying Employee’s petition to quash, he was not making any ruling on whether the reports will ultimately be admitted at hearing.  That determination, he explained, rested with the hearing chair, and would depend on the context and purpose for which the reports were offered.  Recognizing Employee was likely to disagree with his decision, with the parties’ concurrence a hearing was scheduled on the expected appeal for May 11, 2011.  The sole issue for hearing was whether the designee abused his discretion by denying Employee’s October 15, 2010 petition to quash Dr. Seres’ EME reports.  (Prehearing Conference Summary, February 3, 2011).
22) On March 9, 2011, Employer filed a petition asking the board to address the  admissibility and use of the surveillance video evidence, a request for conference, and an affidavit of readiness for hearing on its petition for SIME.   (Petition, March 9, 2011; Request for Conference, ARH, March 9, 2011).

23) On March 14, 2011, Employee filed an ARH on Employer’s February 17, 2011 petition to strike Employee’s request for cross-examination of Dr. Seres.  (Petition, March 14, 2011).

24) On April 12, 2011, Employee failed to appear for a properly noticed prehearing to consider the pending issues.  Reached telephonically at home, Employee noted Mr. Harren was no longer representing him, and he did not wish to proceed without counsel at the May 11, 2011 hearing on his appeal of the designee’s decision denying his petition to strike Dr. Seres’ reports.  The May 11, 2011 hearing was cancelled.  (Prehearing Conference Summary, May 5, 2011).

25) On May 20, 2011, Employer again filed a request for conference.  (Request for Conference, May 20, 2011).
26) On August 3, 2011, another prehearing conference convened for the purpose of re-scheduling the hearing previously set for May 11, 2011.  Non-attorney representative Randi Olson attended with Employee’s wife on Employee’s behalf.  The issues discussed included outstanding releases, re-scheduling a hearing date for the issues previously set for hearing on May 11, 2011, and discovery requested by Employee.  Another prehearing conference was scheduled for September 15, 2011, but was ultimately rescheduled, at Employee’s request, for December 14, 2011.  (Letter from Randi Olson to board designee, September 12, 2011; AWCB computer database, Judicial tab; Prehearing Conference Summary, August 3, 2011; Prehearing Conference Summary, December 14, 2011).
27) On September 26, 2011, Employee filed an objection to the August 3, 2011 prehearing conference summary, arguing the next hearing should be on Employer’s April 15, 2009 petition to terminate benefits, “and nothing else until that issue is decided.”  (Employee Objection, September 26, 2011).
28) On November 1, 2011, Employee notified the board that non-attorney representative Randi Olson would no longer be representing him.  (Employee reply to Employer objection to Employee’s objection to the August 3, 2011 prehearing conference summary).
29) Another prehearing conference convened on December 14, 2011. Although the prehearing conference was properly noticed, neither Employee, his wife, nor Ms. Olson appeared.  The designee’s attempt to reach Employee by telephone was met by a message that his phone was not accepting calls.  The designee noted Employee had been provided notice of the prehearing, and had faxed a memorandum to the designee 45 minutes before the prehearing was to begin.  Because the prehearing was scheduled to discuss issues Employee addressed in his memo, the designee elected to proceed in Employee’s absence.  Although several issues were addressed by the designee, the only issue relevant to those considered here was re-scheduling for hearing the parties’ petitions regarding Dr. Seres’ EME report, the proposed SIME, and the surveillance videos.  The designee noted the May 11, 2011 hearing had been continued and there were other procedural issues that needed to be addressed in order to move the case along.  An oral hearing was scheduled for February 29, 2012.  Relevant to the issues considered here, the issues for hearing were noted as including (1) review of the designee’s February 3, 2011 decision denying Employee’s petition to quash Dr. Seres’ EME reports; (2) Employer’s March 9, 2011 petition regarding admissibility of the surveillance videos; (3) Employer’s June 12, 2009 petition for SIME, and if granted, (4) whether the surveillance videos should be sent to the SIME physician.  (Prehearing Conference Summary, December 14, 2011).
30)  On January 19, 2012, Attorney Dennis Principe entered his appearance on Employee’s behalf, and filed a petition to continue the February 29, 2012 hearing.  A similar petition by Employer due to its counsel’s recent hospitalization had been filed on January 12, 2012.  (Entry of Appearance; Petitions to continue).
31) On February 1, 2012, the parties stipulated to continue the prehearing conference scheduled for February 2, 2012, and to continue the procedural hearing set for February 29, 2012.  The board granted the continuance requests, and its order mirrored the language of the parties’ stipulation:  “The issues that had been set for hearing on February 29, 2012 may be reset for hearing by either party upon filing a Request for Conference and attending a subsequent prehearing seeking to reset the hearing.”  (Stipulation and Order, February 1, 2012).
32) On April 13, 2012, Employee filed a petition to dismiss Employer’s April 15, 2009 petition to terminate benefits, and sought a decision on its petition on the written record.  (Petition to Dismiss).  On May 2, 2012, Employer answered and opposed.  (Employer Answer).
33) On May 9, 2012, Mr. Principe withdrew as Employee’s counsel.  (Withdrawal of Attorney).
34) On June 12, 2012, Employee filed an ARH on his April 11, 2012 petition to dismiss Employer’s petition to terminate benefits. (ARH).
35) On June 21, 2012, Employer filed an opposition to the ARH and requested that an oral, not written record, hearing be conducted on Employee’s April 13, 2012 petition.  (Opposition).
36) A July 5, 2012 prehearing conference set to consider current status was continued until July 19, 2012 in response to Employee’s representation that matters for consideration at the prehearing were pending before the chief of adjudications. (Prehearing Conference Summary, July 5, 2012).
37) On July 13, and 17, 2012, the chief of adjudications responded to concerns brought to her attention in a June 14, 2012 letter from Employee and his wife.  The chief of adjudications, having reviewed the voluminous file in this case, summarized events to date, and in addressing Employee’s concerns, cited and explained the applicable law and advised Employee on how to proceed.  (Letters from Janel Wright to parties, July 13, 17, 2012).
38) On July 19, 2012, another prehearing conference convened.  Employee participated telephonically.  His wife attended in person with non-attorney representative Randi Olson.  The sole issue addressed at the prehearing conference was which of the pending petitions should be set for hearing first:  issues raised in the parties’ petitions and appeals filed on June 12, 2009 (Employer’s petition for SIME) , October 13, 2010 (Employee’s petition to quash EME reports), February 3, 2011 (Employee’s appeal of board designee’s refusal to quash), and March 9, 2011 (Employer’s petition concerning admissibility of surveillance videos), previously set for hearing on January 13, 2010, May 11, 2011 and February 29, 2012; or Employee’s April 13, 2012 petition to dismiss Employer’s underlying petition to terminate benefits.  (Prehearing Conference Summary, July 19, 2012).  Unaddressed was Employer’s February 17, 2011 petition to strike Employee’s request for cross-examination of Dr. Seres, on which Employee had filed an ARH.  (Observation).
39)  The designee determined an oral hearing would first be scheduled to address the procedural matters last scheduled for a February 29, 2012 hearing.  In order to accommodate Employee’s medical needs, the hearing was scheduled for two half days, on December 18, 2012 for three hours, and December 20, 2012 for three hours.  The issues for hearing were listed as: (1) whether the board designee abused his discretion at the February 3, 2011 prehearing conference when he refused to strike Dr. Seres’ EME report; (2) whether the surveillance videotapes are admissible; (3) whether an SIME is needed; and if so, (4) should the surveillance videos be sent to the SIME physician. The designee ordered evidence and witness lists be filed and exchanged by November 26, 2012, with hearing briefs filed and exchanged by December 10, 2012.  The designee noted that from Employee’s statements at the prehearing conference he was likely to appeal this ruling to the board.  In order to expedite proceedings in the event an appeal was taken, the designee scheduled a hearing on September 6, 2012, for any appeal from his ruling.  (Prehearing Conference Summary, July 19, 2012).  Employee timely appealed the designee’s July 19, 2012 order.  (Employee petition, July 30, 2021; Employee ARH, July 31, 2012).  Employer answered.  (Answer, August 17, 2012).
40) The scheduled hearing convened on September 6, 2012.  At the start of the hearing, non-attorney representative Randi Olson filed a limited entry of appearance noting her representation of Employee for the September 6, 2012 hearing only.  (Notice of Appearance, dated September 5, 2012).
41)  At the hearing, Employer offered and served an amended petition to terminate Employee’s PTD benefits. (Amended petition).  No objection was made to the amended petition.  The amended petition was accepted and filed.   (Record).
PRINCIPLES OF LAW
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board.

. . . 

(h) The department shall adopt rules for all panels, and . . . shall adopt regulations to carry out the provisions of this chapter.  The department may by regulation provide for procedural, discovery, or stipulated matters to be heard and decided by the commissioner or a hearing officer designated to represent the commissioner rather than a panel.  If a procedural, discovery, or stipulated matter is heard and decided by the commissioner or a hearing officer designated to represent the commissioner, the action taken is considered the action of the full board on that aspect of the claim.  Process and procedure under this chapter shall be as summary and simple as possible . . . .

AS 23.30.095.  Medical treatments, services, and examinations.

. . .

(e)  The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. . .  

. . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer. . . 

AS 23.30.108.  Prehearings On Discovery Matters; Objections to Requests For Release of Information; Sanctions For Noncompliance.

. . . 

(c) The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

A board designee’s determination must be upheld absent an abuse of discretion.  An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive, or where a decision fails to apply controlling law or regulation, or to exercise sound legal discretion.  Manthey v. Collier 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 25 (4th ed. 1968).  

Abuse of discretion is also established where the findings are not supported by substantial evidence in light of the record as a whole.  AS 44.62.570.   “Substantial evidence” is such relevant evidence as a reasonable mind, viewing the record as a whole, might accept as adequate to support a conclusion.  Whether the quantum of evidence is substantial enough to support a conclusion, in the contemplation of a reasonable mind, is a question of law.  Lynden Transport v. Mauget, AWCAC  Dec. No. 154 at 8 (June 17, 2011); McGahuey v. Whitestone Logging, Inc., AWCAC Dec. No. 054 at 6 (August 28, 2007) (citing Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1188-89 (Alaska 1984)). 

AS 23.30.110. Procedure on claims. (a) Subject to the provisions of a AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury… and the board may hear and determine all questions in respect to the claim.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties . . . 

8 AAC 45.050.  Pleadings.  (a) A person may start a proceeding before the board by filing a written claim or petition. 

 (b) Claims and petitions. 

. . .

(8)  Except for a petition for a self-insurance certificate or an executive officer waiver, a petition must be signed by the petitioner or representative and state the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties.  The petitioner must provide proof of service of the petition upon all parties.  The board or its designee will return to the petitioner a petition which is not in accordance with this paragraph, and the board will not act on the petition. A petition alleging that disability has ended or an impairment became permanent must 

(A) state the dates for which compensation was paid; 

(B) state the amount of compensation paid to the employee; 

(C) state the date on which the petitioner claims the disability ended or the impairment became permanent; and 

(D) be accompanied by a completed medical summary on form 07-6103. 

(e) Amendments.  A pleading may be amended at any time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .

Parties may amend pleadings at any time before award upon such terms as the board or its designee directs.  8 AAC 45.050(e).  The summaries of prehearing conferences, not the pleadings, control the subsequent course of the suit. Schmidt v. Beeson Plumbing & Heating, Inc., 869 P.2d 1170, 1176 (Alaska 1994).
8 AAC 45.065. Prehearings.  (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing.  Even if a claim, petition, or request for prehearing has not been filed, the board or its designee will exercise discretion directing the parties or their representative to appear for a prehearing.  At the prehearing, the board or designee will exercise discretion in making determinations on

(1)
identifying and simplifying the issues;

(2)
amending the papers filed or the filing of additional papers;

(3)
accepting stipulations, requests for admissions of fact, or other documents that may avoid presenting unnecessary evidence at the hearing;

(4)
limiting the number of witnesses, identifying those witnesses, or requiring a witness list in accordance with 8 AAC 45.112;

(5)
the length, filing, and the date for service of legal memoranda if different from the standards set out in 8 AAC 45.114;

(6)
the relevance of information requested under AS 23.30.107(a and AS 23.30.108;

(7)
petitions to join a person;

(8)
consolidating two or more cases, even if a petition for consolidation has not been filed;

(9)
the possibility of settlement or using a settlement conference to resolve the dispute;

(10)      discovery requests;  
(11)
the closing date for discovery;

(12)
the closing date for serving and filing of video recordings, audio records

. . .

(15)
other matters that may aid in the disposition of the case.

. . .

(b) The designee will, in the designee’s discretion, conduct prehearings or settlement conferences without the presence of the board members.

(c)
After the prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made between the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing. 

(d)
Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination.  The party making a request to modify or amend a prehearing summary shall serve all parties with a copy of the written request.  If a party’s request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request.

(e)  The board or designee may set a hearing date at the time of the prehearing.  The board or designee will set the hearing for the first possible date on the board’s hearing calendar unless good cause exists to set a later date. The primary considerations in setting a later hearing date will be whether a speedy remedy is assured and if the board’s hearing calendar can accommodate a later date.

(f)  Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order . . . 

(g)
Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing. . . .
8 AAC 45.070.  Hearings. (a)  Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.

. . .

(b)  Except as provided in this section and 8 AAC 45.074(c), a hearing will not be scheduled unless a claim or petition has been filed, and an affidavit of readiness for hearing has been filed and that affidavit is not returned by the board or designee nor is the affidavit the basis for scheduling a hearing that is cancelled or continued . . . The board has available an Affidavit of Readiness for Hearing form that a party may complete and file. The board or its designee will return an affidavit of readiness for hearing, and a hearing will not be set if the affidavit lacks proof of service upon all other parties, or if the affiant fails to state that the party has completed all necessary discovery, has all the necessary evidence, and is fully prepared for the hearing. . .

(1)  A hearing is requested by using the following procedures: . . .

 
(B)  On the written arguments and evidence in the board’s case file regarding a claim or petition, a party must file an affidavit of readiness for hearing in accordance with (2) of this subsection requesting a hearing on the written record.  If the opposing party timely files an affidavit opposing a hearing on the written record, the board or designee will schedule an in-person hearing.  If the opposing party does not timely file an affidavit opposing the hearing on the written record, the board will, in its discretion, decide the claim or petition based on the written record.  If the board determines additional evidence or written arguments are needed to decide a claim or petition, the board will schedule an in-person hearing or will direct the parties to file additional evidence or arguments.

(C)  For an appearance in-person at the hearing, except for a venue determination, a party must file an affidavit of readiness in accordance with (2) of this subsection requesting an in-person hearing. . . .

(3)  If the board or designee determines a hearing should be scheduled even though a party has not filed an affidavit of readiness for hearing, the board or designee will give notice of the hearing in accordance with AS 23.30.110 and 8 AAC 45.060(e).

(c)  To oppose a hearing, a party must file an affidavit of opposition in accordance with this subsection.  If an affidavit of opposition to a hearing . . . is filed . . . , the board or its designee will, within 30 days after the filing of the affidavit of opposition, hold a prehearing conference.  In the prehearing conference the board or its designee will schedule a hearing date within 60 days or, in the discretion of the board or its designee, schedule a hearing under (a) of this section on a date stipulated by all the parties.    If the affidavit of opposition is not in accordance with this subsection, and unless the parties stipulate to the contrary, the board or its designee will schedule a hearing within 60 days, and will exercise discretion in holding a prehearing conference before scheduling a hearing.  

8 AAC 45.092.  Selection of an independent medical examiner. . . . 

 (g) If there exists a medical dispute under in AS 23.30.095(k), . . . 
 (2) a party may petition the board to order an evaluation; the petition must be filed within 60 days after the party received the medical reports reflecting a dispute, or the party’s right to request an evaluation under AS 23.30.095(k) is waived;


(A) the completed petition must be filed timely together with a completed second independent medical form, available from the division, listing the dispute; and

(B) copies of the medical records reflecting the dispute;  . . .
ANALYSIS

Did the board designee abuse his discretion when he set first for hearing petitions on preliminary matters filed by the parties in 2009, 2010 and 2011, before scheduling for hearing Employee’s April 13, 2012 dispositive petition to dismiss Employer’s underlying petition to terminate benefits?

The law accords board designees broad discretion in matters that aid in the disposition of a case, including setting hearing dates, identifying issues, amending papers filed or filing additional papers, accepting stipulations, deciding discovery disputes, and determining relevance of information requested. 8 AAC 45.065(a)(1-15); 8 AAC 45.065(b); 8 AAC 45.065(e); 8 AAC 45.070(a); 8 AAC 45.070(b).

A board designee’s decision must be upheld except when the designee abuses his discretion.  AS 23.30.108(c).  A board designee abuses his discretion where his decision is arbitrary, capricious, manifestly unreasonable, stems from an improper motive, is not supported by substantial evidence, or where a decision reflects a failure to apply controlling law or to exercise sound legal discretion.  

Employee advances several arguments for its position the board designee abused his discretion when he set a December, 2012 hearing on the following:  (1) Employer’s June 12, 2009 petition for an SIME; (2) Employee’s appeal of a February 3, 2011 board designee order refusing to strike Dr. Seres’ EME reports; and (3) Employer’s March 9, 2011 petition concerning admissibility and use of surveillance videos.  Each of Employee’s allegations of abuse of discretion is examined in turn.

(a) Did the designee abuse his discretion when he set a hearing on preliminary matters related to Employer’s underlying petition to terminate benefits, where the underlying petition arguably failed to comply with 8 AAC 45.050(b)(8)(A), (B), (C) and (D)? 
With this allegation Employee suggests the designee’s action failed to apply controlling law by setting for hearing issues related to a purportedly insufficient Employer petition to terminate benefits. 
The board designee is charged with setting for hearing petitions which come before him at a properly noticed prehearing conference. 8 AAC 45.065.  He has broad authority and discretion to perform the duties assigned to him by law.  8 AAC 45.065(a); 8 AAC 45.065(b)(1)(B); 8 AAC 45.065(b)(3); 8 AAC 45.065(c).  The July 19, 2012 prehearing conference at which Employer set a December, 2012 hearing on contested preliminary matters was properly noticed.  All parties appeared and participated at the prehearing conference.  The matters the designee set for hearing had previously been scheduled for hearing on January 13, 2010, May 11, 2011 and February 29, 2012.  Each was continued at Employee’s request for a variety of reasons.  When the board designee re-scheduled these petitions to be heard on December 18, and 20, 2012, he was fulfilling his lawful duties, and advancing the intent of the Act to ensure a quick, efficient, fair and predictable delivery of services to Employee, at a reasonable cost to Employer.  

Employee’s argument Employer’s underlying petition to terminate benefits is deficient, so to set for hearing any matters bearing some relation to the underlying petition is an abuse of discretion, is unpersuasive.  Independent of Employer’s petition to terminate benefits, Employer is entitled to schedule an EME, and either party may ask for an SIME.  AS 23.30.095(e); AS 23.30.095(k).  Independent of Employer’s underlying petition, Employee is entitled to petition to strike records in the agency file, and seek review of a designee’s actions.  8 AAC 45.050(a); 8 AAC 45.050(b)(8); AS 23.30.108.   Parties who file petitions are entitled to have them timely addressed at a prehearing conference and scheduled for hearing.  8 AAC 45.065.  

With respect to purported deficiencies in Employer’s underlying petition to terminate benefits, the law provides that where a petition is deficient, the board will return it to the filing party. 8 AAC 45.050(b)(2)(8). Here, the board accepted Employer’s petition to terminate benefits for filing, and did not return it as deficient, thereby arguably deeming it sufficient by implication.  Nevertheless, any deficiencies Employer’s original petition to terminate benefits may have contained were cured when Employer filed its amended petition, which addressed with particularity each of the items listed at 8 AAC 45.050(2)(8)(A), (B), (C) and (D).  A party may amend a petition at any time before award.  Where, as here, the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading.  8 AAC 45.050(e). 
Finally, Employee’s argument the original petition deprived him of “full knowledge of the facts” alleged against him is misplaced.  A petition is intended to provide notice of “the general nature of the dispute between the parties.”  8 AAC 45.050(b)(8).   Parties gain “full knowledge of the facts” through informal and formal discovery, evidence exchanged, and witness testimony at hearing.

(b) Did the designee abuse his discretion when he set a hearing on pending petitions for which Employer failed to file an Affidavit of Readiness for hearing?

By this allegation of abuse Employee contends the designee failed to apply controlling law.  As an initial matter, since one of the issues the designee set for hearing is Employee’s appeal of a designee’s refusal to strike Dr. Seres’ EME reports, an issue set for hearing at Employee’s request, the argument Employer failed to file an ARH is without merit.    

With respect to the petition for SIME, Employee is mistaken.  Employer filed an affidavit of readiness for hearing on its June 12, 2009 petition for SIME on March 9, 2011.  Moreover, the petition for SIME was addressed at properly noticed prehearing conferences held on July 20, 2009 and October 6, 2009, at both of which Employee appeared; and December 14, 2011, which Employee failed to attend. (Prehearing Conference Summaries, July 20, 2009, October 6, 2009, December 14, 2009).  Indeed, Employer’s petition for SIME was previously set for hearing on January 13, 2010 and February 29, 2012 (Prehearing Conference Summaries, October 6, 2009, December 14, 2011).

While it appears no ARH was filed with respect to Employer’s petition concerning the admissibility and use of the surveillance videos, this petition too was addressed at properly noticed prehearing conferences held on February 3, 2011, at which Employee was represented by counsel; April 12, 2011, at which Employee appeared telephonically; August 3, 2011, at which non-attorney representative Randi Olson appeared on Employee’s behalf along with his wife, and at which the parties’ agreed Employer’s March 9, 2011 petition concerning admissibility and use of video evidence would be calendared for hearing; and December 14, 2011, at which Employee refused to appear.  (Prehearing Conference Summaries February 3, 2011, April 12, 2011, August 3, 2011, December 14, 2011).  Indeed, Employer’s petition regarding admissibility and use of the surveillance videos was previously set for hearing on May 5, 2011 and February 29, 2012. (Prehearing Conference Summaries, February 3, 2011, December 14, 2011).

Furthermore, Employee, through counsel, by written stipulation which became a formal board order, agreed all of these disputed issues would be set for hearing at a prehearing conference convened at the request of either party.  Such a prehearing was convened on July 19, 2012.  Employee cannot now repudiate a signed agreement, and concurrent board order, which called for the matters to be set for hearing without filing a formal ARH.  8 AAC 45.050(f).  Finally, a board designee acts within his discretion when he determines a hearing should be scheduled even though an affidavit of readiness for hearing has not been filed.  8 AAC 45.070 (b)(3).  Under the circumstances here, the designee acted appropriately when he re-scheduled these longstanding issues for hearing.

 (c) Did the designee abuse his discretion when he set a hearing on Employer’s petition for an SIME when, Employee contends, none of the required attachments accompanied Employer’s petition? 

With this allegation of abuse Employee argues the designee’s action failed to apply controlling law.  Employee does not cite what attachments it believes were required or which documents Employer failed to attach to its petition.  However, the law requires that a petition for SIME must be filed within 60 days after the party received the medical reports reflecting a dispute, and the completed petition must be filed timely, together with a completed second independent medical form and copies of the medical records reflecting the dispute. Where the petition is not timely filed, the party’s right to an SIME is waived.  8 AAC 45.092(g)(2).

Although the board designee’s discretion is broad, it does not extend to granting or denying a petition for an SIME.  That is a decision strictly within the board’s purview.  Indeed, the board, on its own motion, may require an SIME if it determines one is necessary.  And while the board designee may have authority to rule on the adequacy of some pleadings, the designee does not abuse his discretion where, as here, he refers any dispute to the board.  Employee’s assertions Employer waived its right to an SIME by failing to timely file it with the required documentation, and any other substantive or procedural defenses Employee may have to Employer’s petition, are appropriately addressed at the hearing on the petition scheduled on December 18, and 20, 2012.

(d) Did the designee abuse his discretion when he set preliminary matters for hearing, when a favorable decision on Employee’s dispositive petition to dismiss Employer’s underlying petition to terminate benefits would eliminate the need for a hearing on preliminary matters?  

With this allegation Employee suggests the designee’s action setting preliminary matters for hearing, before scheduling Employee’s potentially dispositive petition, was manifestly unreasonable.  As noted above, independent of Employer’s petition to terminate benefits, Employer is entitled to schedule an EME, and either party may ask for an SIME, to strike records from the agency file, and to seek review of a designee’s perceived abuse of discretion.  Parties who file petitions are entitled to have them timely addressed at a prehearing conference and scheduled for hearing.  The petitions the designee set for hearing were filed as far back as June, 2009, and set for hearing as long ago as January 13, 2010.  They were continued multiple times at Employee’s request.  Employer is entitled to have its petitions heard.  

As reasonable as it may seem that were Employee’s petition to dismiss heard first, matters related to Employer’s underlying petition to terminate benefits would be rendered moot, it is just as reasonable to conclude Employee’s petition to dismiss and Employer’s petition to terminate benefits are opposite sides of the same argument and should be heard together.  This is not to suggest the two petitions should or will be heard together, only to explain that reasonable conclusions can be drawn either way.  The designee did not abuse his discretion when, at a properly noticed and convened prehearing conference, he set for hearing multiple petitions where the issues had been joined and were ripe for hearing long ago.

Finally, after reviewing this file for hearing and decision, it was noted that another petition and ARH were overlooked by the board designees and the parties.  On February 17, 2011, Employer filed a petition to strike Employee’s request to cross-examine Dr. Seres.  On March 14, 2011, Employee filed an ARH on Employer’s petition.  This preliminary issue is also ripe for hearing.  In the interest of promoting the quick, fair and efficient delivery of benefits to Employee at a reasonable cost to Employer, and to fully ascertain the rights of the parties, Employer’s February 17, 2011 petition will also be addressed at the December 18, and 20, 2012 hearing.

CONCLUSIONS OF LAW
The board designee did not abuse his discretion when he set for hearing petitions filed by the parties in 2009, 2010 and 2011, before scheduling for hearing Employee’s April 13, 2012 petition to dismiss Employer’s underlying petition to terminate benefits.  

ORDER

1. Employee’s petition for review of the board designee’s July 19, 2012 decision setting matters for hearing on December 18, 2012 and December 20, 2012, is denied.

2. On December 18, 2012 and December 20, 2012, for three hours each day, the following matters will be considered:

(a) Employer’s June 12, 2009 petition for SIME; 

(b) Employee’s appeal of a February 3, 2011 board designee order refusing to quash Dr. Seres’ EME reports;

(c) Employer’s February 17, 2011, petition to strike Employee’s request to cross-examine Dr. Seres; and

(d) Employer’s March 9, 2011 petition concerning admissibility and use of surveillance videos.  
3. Parties are directed to serve and file original witness lists, hearing briefs, and evidence in accordance with 8 AAC 45.060, 8 AAC 45.112, 8 AAC 45.114 and 8 AAC 45.120, except discovery shall be completed, and evidence and witness lists filed and exchanged by November 26, 2012.  Hearing briefs shall be exchanged and filed by December 10, 2012.  Original hearing briefs when filed must be accompanied by two photocopies.

4. If the parties have the ability to electronically send documents, copies of the hearing briefs shall also be sent electronically, without attachments and exhibits, to Teresa Nelson at teresa.nelson@alaska.gov.

Dated at Anchorage, Alaska this 10th day of October, 2012.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of FLOYD D. CORNELISON employee / petitioner ; v. RAPPE EXCAVATING, INC, employer; FAIRMONT PREMIER INS CO,. insurer / defendants; Case No. 199609785; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 10th day of October, 2012.
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