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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL A. RUSSO, 

Employee,
Petitioner,
v. 

STATE OF ALASKA, DEPARTMENT OF

TRANSPORTATION; UNITED PARCEL 

SERVICE; LANOGA CORP.,

Employers,
and 

STATE OF ALASKA; LIBERTY 

MUTUAL INS. CO.; LIBERTY 

NORTHWEST INS. CORP.; 

ALASKA INS. GUARANTEE 

ASSOCIATION,

Insurers,

Resondents.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case Nos.  200609474M; 
199822133, 198909531, 198916718, 
198210623, 200323206, 198607141, 198503977
AWCB Decision No. 12-0180
Filed with AWCB Anchorage, Alaska 

on October 17, 2012


The hearing on Michael Russo’s (Employee) March 29, 2012 petitions to join parties was scheduled on June 27, 2012, and heard on the written record in Fairbanks, Alaska, on September 12, 2012.  Attorney Steven Constantino represented Employee; Attorney Daniel Cadra represented the State of Alaska (State); Attorney Jeffrey Holloway represented United Parcel Service (UPS); Attorney Rebecca Holdiman Miller represented Lanoga Corporation (Lanoga) and Liberty Northwest Insurance Corporation (Liberty) and Attorney Joseph Cooper represented Lanoga and the Alaska Insurance Guarantee Association (AIGA).  The record closed on September 13, 2012 when deliberations concluded.

ISSUES
Employee contends he suffered three low back injuries working for the State, his most recent employer.  He contends he also suffered other low back injuries while working for UPS and Lanoga, previous employers.  Employee contends his employment with the State is the legal cause of his low back condition, but the State performed an employer’s medical evaluation (EIME) with Douglas Bald, M.D., who opined Employee’s employment with the State was not the substantial cause of his low back condition.  Rather, Dr. Bald opined Employee’s earlier back injuries are a substantial cause of his current low back condition.  However, Dr. Bald did not identify which of Employee’s previous injuries he thought were substantial factors in the current low back condition.  Employee contends because Dr. Bald did not identify specific prior injuries as causative factors, he was “forced” to file claims in all of his reported low back injuries, which “set[s] the stage for classic last injurious exposure litigation.”  Employee contends if claims are not joined, there might be six different hearings on the various claims, so claims should be joined to ensure complete relief and due process among the parties, to avoid inconsistent decisions and to promote efficiency.  Employee further contends his claims against the State should be joined because the State did not timely oppose his petition.

The State does not object to joining Employee’s several claims against it, but it opposes joining Employee’s claims against his other Employers.  The State contends joining Employee’s claims against his other Employers will unnecessarily complicate matters, increase litigation costs and delay the resolution of Employee’s claims against the State.  It contends there is no “commonality of facts” among the various injuries, and discovery involving the older injuries will be time consuming.  The State contends UPS and Lanoga are not necessary parties to the litigation because they do not have an interest in the outcome of Employee’s claims against the State.  It contends Employee can be afforded complete relief from either the State, or from his other employers, in separate proceedings.    Finally, the State contends the controlling regulation addresses avoiding “inconsistent obligations,” which are to be distinguished from inconsistent “results,” “decisions” or ‘judgments.”  It asserts UPS and Lanoga will not be subject to inconsistent obligations if they are not joined.

UPS, citing Burgess Constr. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981), contends the history of Employee’s condition is lengthy and complex, and therefore, Employee must produced medical evidence on causation for the presumption of compensability to attach to Employee’s claim against it.  It contends Employee cannot produce any such medical evidence, and without the requisite evidence, Employee has no right to relief against it, so therefore, it should not be joined as a party.  UPS cites the passage of time since it employed Employee and subsequent work injuries and contends there should be a point when employers cannot be “forced” into litigation without evidence of causation.  UPS contends Employee’s injuries during its employ resolved long ago so it should not be joined and forced to incur litigation costs.

Lanoga/Liberty cites Johnson v. Honest Bingo, AWCB Decision No. 03-0031 (February 11, 2003), to support the their contention Employee must first produce some medical evidence his work injury with Lanoga is a substantial factor in his current condition or need for benefits before they can be joined as a parties.  They contend Dr. Bald’s statement is vague and insufficient to attach the presumption of compensability against them and oppose being joined as parties.

Lanoga/AIGA contend they should not be joined because there is no medical evidence Employee’s employment with Lanoga is a substantial factor in causing the need for his recent medical treatment.  They contend the evidence suggests otherwise, and contend Employee’s injury with them became asymptomatic and Employee was later running three miles a day.  Lanoga/AIGA contend joining multiple cases together will make the claims more expensive for employers and the process more “unwieldy” for the division and Employee, himself.

1) Should Employee’s claims against the State be joined pursuant to 8 AAC 45.040(k)?

2) Should UPS, Lanoga/Liberty and Lanoga/AIGA be joined as parties to Employee’s claims against the State pursuant to 8 AAC 45.040(j)?

FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:

1) At a 1987 deposition, Employee testified he injured his lower back in 1978 while working for Lanoga when he lifted a heavy object.  He thinks he was treated with physical therapy five or six times a week and was off work for perhaps two to four days, but could not remember for certain.  (Employee Dep., November 30, 1987).

2) On September 19, 1978, George von Wichman, M.D. reported “acute facet syndrome pain in the lumbosacral region, normal neurological findings in the lower extremities, and no abnormalities on the x-ray except for slight narrowing at L5-S1.”  He diagnosed facet syndrome and recommended physical therapy.  (von Wichman report, September 19, 1978).

3) In an undated follow-up chart note, Declan Nolan, M.D., diagnosed “facet syndrome with low grade radiculopathy of the lower left extremities,” but no neurological deficits.  (Nolan report, undated).

4) On June 5, 1981, Employee reportedly injured his low back while working for Lanoga when a 50 pound bag of nails slipped off his shoulder and hit his right lower back and side area.  The physician’s impression was a contusion sprain of the right lumbosacral spine area and the gluteus maximus.  The physician took Employee off work.  (Kiester report, June 9, 1981).  

5) Employee received chiropractic treatment for the 1981 injury.  (Barber report, August 10, 1981).

6) On August 10, 1981, Employee’s chiropractor determined Employee was medically stable and released him back to work.  (Id.). 

7) On June 23, 1982, Employee reported injuring his low back five days earlier while lifting and loading sheetrock for a Lanoga customer.  Lumbar radiographs showed facet sclerosis at L5 and S1.  Employee’s physician assessed facet syndrome, prescribed physical therapy and pain medication and took Employee off work.  (Report of Occupational Injury, June 23, 1982; Vasileff report, June 23, 1982).

8) On July 14, 1982, Employee’s physician released him back to work.  (Vasileff report, July 14, 1982).

9) On February 14, 1985, Employee reported injuring his back while carrying lumber for Lanoga.  (Report of Occupational Injury, February 14, 1985).

10) There are presently no records to indicate what, if any, treatment Employee received for this reported injury.  (Record, observations).

11) On approximately April 16, 1986, Employee reportedly injured his low back while lifting lumber for Lanoga.  (Report of Occupational Injury, April 22, 1986).

12) On April 21, 1986, Richard Garner, M.D., assessed possible work related C5-6 degenerative disc disease and lumbar 4-5 degenerative disc disease, and ordered physical therapy.  He also noted Employee had been seeing Dr. von Wichman since 1975.  (Garner report, April 21, 1986).

13) On April 21, 1986, Robert Fu, M.D. evaluated Employee following a referral from Dr. Garner.  Dr. Fu concluded his physical findings were suggestive of an exacerbation of a chronic neck and back strain.  There was no evidence of suspicious radicular involvement.  (Fu report, April 21, 1986).

14) On October 1, 1986, Richard McEvoy, M.D., assessed probable discogenic pain secondary to degenerative disc disease and recommended continued physical therapy because Employee’s condition was not amenable to surgery.  (McEvoy report, October 1, 1986).

15) On May 11, 1989, Employee reported straining his lower back while working for UPS when he lifted a 10 foot section of rollers from the floor.  (Report of Occupational Injury, May 12, 1989).

16) On May 11, 1989, Employee sought treatment from Dimond North Care, where he was provided with several prescriptions.  (Dimond North Care report, May 18, 1989).

17) On May 16, 1989, Employee sought treatment from Christopher Horton, M.D., who diagnosed chronic low back facet syndrome and took Employee off work for one week.  (Horton report May 16, 1989). 

18) On May 26, 1989, Employee saw Dr. von Wichman seeking a second opinion.  Employee’s neurological findings in his lower extremities were normal and x-rays of his lumbar spine were normal.  Dr. von Wichman hoped Employee would return to see Dr. Horton as he did not feel he could do much for Employee.  He also took Employee off work for two days.  (von Wichman report, May 26, 1989).

19) On July 27, 1989, Employee returned to Dr. Horton and complained about a new back injury occurring on July 25, 1989.  Dr. Horton assessed herniated nucleus pulposus at L5-S1, a small herniated nucleus pulposus at left L3-4, and took Employee off work.  (Horton report, July 27, 1989).

20) On August 10, 1989, Dr. Horton released Employee to return to work on August 14, 1989.   (Horton report, August 10, 1989).

21)  On October 14, 1998, while working for the State, Employee saw Douglas Savikko, D.O., complaining of low back pain since October 9, 1998, when he bent over to pick up a tool.  Dr. Savikko diagnosed sacroiliitis and piriformis syndrome and commented Employee could return to work.  (Savikko report, October 14, 1998).

22) Employee contends he suffered an additional low back injury on December 11, 2003, while working for the State when he bent over to pick up tools, and contends he sought treatment from Dr. Savikko.  (Employee hearing brief, August 31, 2012).

23) The record does not contain documentation of the December 11, 2003 injury or treatment by Dr. Savikko for that specific injury.  (Record, observations).

24) On July 21, 2006, Employee sought treatment from Chugach Chiropractic Clinic complaining of lumbar pain since June 23, 2006, when he bent over to look at a computer screen while working for the State.  (Chugach Chiropractic report, July 21, 2006).

25) On July 24, 2006, Employee saw Myron Schweigert, D.C., who diagnosed lumbar segmental dysfunction and prescribed further chiropractic treatment.  (Schweigert report, July 24, 2006).

26) On July 31, 2006, Employee reported to Dr. Schweigert he suffered another low back injury while pulling on carpet at work.  (Schweigert report, July 31, 2006).

27) Employee continued chiropractic care.  (Schweigert reports, July 31, 2006; August 1, 2006; August 8, 2006; August 16, 2006). 

28) On August 21, 2006, Employee reported his lower back was doing well with no muscle spasms or pain exacerbations. (Schweigert report, August 21, 2006).

29) On February 20, 2007, Employee returned to Dr. Schweigert complaining of severe low back pain that returned without any new injury or acute trauma.  (Schweigert report, February 20, 2007).

30) Employee resumed chiropractic care that continued until April 4, 2007, when Employee reported he was “100% improved” and was discharged from treatment.  (Schweigert chart notes, February 26, 2007; February 28, 2007; March 1, 2007; March 5, 2007; March 7, 2007; March 12, 2007; March 14, 2007; April 4, 2007). 

31) Dr. Schweigert opined Employee’s lower back pain was due to “unleveling of his pelvis as well as his plantar fasciitis and biomechanical disruption of the metatarsals and ankle bones.”  (Schweigert report, February 28, 2007).

32) A February 22, 2010 magnetic resonance imaging (MRI) study showed mild disc space narrowing at L3-4 and L4-5; minimal disc bulging at L3-4, L4-5, L5-S1; and mild neural foraminal impingement bilaterally at L4-5.  No herniated discs were identified.  (Kisling report, February 22, 2010).

33)  On March 8, 2010, Employee resumed chiropractic treatment with James Martin, D.C., which continued through April 16, 2010.  (Martin chart notes, March, 8, 2010 to April 16, 2010).

34) On May 7, 2010, Employee resumed chiropractic care with Dr. Schweigert, who noted Employee was medically retired.  (Schweigert report, May 7, 2010).

35) On May 26, 2010, Employee saw Tom Grissom, M.D., for a pain consultation.  Dr. Grissom’s impression was right lower extremity radiculopathy with probable facet arthropathy and a discogenic component involving either a herniated disc or annular tear causing chemical irritation of the nerve root.  He recommended a right L4-5 transforaminal epidural steroid injection, perhaps followed by a translaminar epidural steroid injection, followed by targeting of individual facet joints.  (Grissom report, May 26, 2010).

36) On May 27, 2010, Dr. Grissom performed a right transforaminal epidural steroid injection.  (Grissom report, May 27, 2010).

37) On August 11, 2010, Steven Johnson, M.D., performed right L3-4, L4-5 and L5-S1 facet block injections.  (Johnson report, August 11, 2010).

38) A September 23, 2010 MRI showed an annulus fibrosis tear with broad based right paracentral disc protrusion causing mild to moderate right foraminal stenosis and mild spinal stenosis at L4-5.  (Stella report, September 23, 2010).

39) On October 11, 2010, Dr. Grissom reviewed the MRI results and referred Employee for endoscopic disc decompression.  (Grissom report, October 11, 2010).

40) On February 18, 2011, Douglas Bald, M.D., examined Employee on behalf of the State for an employer medical evaluation (EME).  Dr. Bald diagnosed: 1) multiple lumbar strain type injuries, both work related and non-work related; and 2) preexisting lower lumbar multilevel degenerative disc disease with disc space desiccation, narrowing and protrusions.  He opined the June 23, 2006 incident brought about acute symptoms that resolved in a relatively short period of time and was not a cause for Employee’s current condition or need for treatment.  Dr. Bald attributed Employee’s current condition and need for treatment to moderately severe multilevel degenerative disc disease with disc space narrowing, facet arthropathy and degenerative disc bulges.  He also stated:

It is also apparent the claimant does have preexisting problems related to his lower back with a history of injuries to his lower back prior to his employment with the State of Alaska, as well as prior diagnosis of a herniated lumbar disc.  I do think that his prior low back injuries, including the herniated lumbar disc, are a substantial cause of his current low back condition.  (Bald report, February 18, 2011) (Emphasis added).

41) On August 8, 2011, Dr. Grissom recommended provocative discography and a possible endoscopic discectomy or spinal stimulator trial for Employee’s right paracentral disc herniation, which he opined was work related.  (Grissom report, August 8, 2011).

42) On August 8, 2011, Dr. Grissom wrote a “To Whom It May Concern” letter wherein he states: “This is a work related injury and has been from the beginning. . . . It is well-documented in my notes . . . this is a work related injury.”  (Grissom letter, August 8, 2011).

43) On August 9, 2011, Dr. Grissom wrote a “To Whom It May Concern” letter disagreeing with Dr. Bald’s report and reiterating his opinion Employee required a provocative discogram and a possible endoscopic discectomy or spinal stimulator trial.  Dr. Grissom also reiterated his opinion Employee’s condition was “directly related” to the June 23, 2006 injury.  (Grissom letter, August 9, 2012).

44) On September 12, 2011 and September 21, 2012, Dr. Grissom administered additional L4-5 epidural steroid injections.  (Grissom reports, September 12, 2012; September 21, 2012).

45) A September 28, 2011 MRI showed moderate broad-based disc extrusion at L4-5 without compromise of the central canal or neuroforamen.  (Bridges report, September 28, 2012).

46) On December 20, 2011, Steven Groll, M.D., performed a bilateral lumbar laminotomy and discectomy at L4-5 with excision of a herniated lumbar disc and bilateral decompression of the L5 nerve roots.  (Groll report, December 20, 2012

47) On January 16, 2012, Dr. Groll reported Employee was “doing great” post operatively.  (Groll report, January 16, 2012).

48) On February 28, 2012, Employee filed separate claims against the State, UPS and Lanoga.  (Workers’ Compensation Claims, February 28, 2012).

49) On March 12, 2012, Employee received a sacroiliac joint injection for symptom flare-up related to bending and was released from care.  (Groll report, March 12, 2012).

50) The State, UPS, Lanoga/Liberty and Lanoga/AIGA answered Employee’s claims.  UPS and Lanoga/Liberty asserted “last injurious exposure” defenses as well as other defenses in their answers.  (State’s answer, March 19, 2012; UPS answer, March 22, 2012; Lanoga/Liberty answer, March 20, 2012; Lanoga/AIGA answer, March 19, 2012).

51) On March 29, 2012, Employee petitioned to join his claims against all parties to the State claim.  (Employee petition, March 29, 2012).

52) The State, UPS, Lanoga/Liberty and Lanoga/AIGA filed timely oppositions to Employee’s petition for joinder.  (State’s Partial Opposition, April 17, 2012; Lanoga/AIGA Opposition, April 18, 2012; Lanoga/Liberty Opposition, April 18, 2012; UPS’s Opposition, April 18, 2012).

53) The State does not oppose joining Employee’s claims against it.  (State Hearing Brief, August 30, 2012).

54) On May 16, 2012, the parties stipulated to their cases being “administratively joined.”  Case number 200609474M was designated the master case number.  (Prehearing Conference Summary, May 16, 2012).

55) Dr. Groll continued to provide conservative care, which included recommending medial branch blocks and facet rhizotomies.  (Groll report, June 27, 2012).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that
(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

(3) this chapter may not be construed by the courts in favor of a party;

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .  

. . . 

(h) The department shall adopt rules for all panels . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . . 
AS 23.30.120. Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

The Act at AS 23.30.120 provides a “presumption of compensability” for an employee’s injuries.  AS 23.30.120(a) states in part:  “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . .”  The presumption attaches to a claim for compensation if an employee makes a minimal, threshold showing of a preliminary link between his employment and his disability.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”   Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  A three step analysis is used to apply the §120 presumption in an appropriate case:

First, to make a prima facie case pursuant to §120, an employee must ordinarily present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  A substantial aggravation of an otherwise non-work-related condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.  Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 9 A Larson, The Law of Worker's Compensation, 
§ 95.12 (1997).   “[I]n claims ‘based on highly technical medical considerations,’ medical evidence is often necessary in order to make that connection.”  Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).
Second, if the §120 presumption attaches to a claim, an employer must rebut the §120 presumption of Employee’s entitlement to benefits by “substantial evidence.”  Smallwood at 316.   “Substantial evidence” is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755, 757 (Alaska 1980).  There are two methods through which an Employer in an appropriate case may overcome the §120 presumption of compensability:  (1) presenting affirmative evidence showing Employee’s requested medical care is not work-related, not reasonable, not necessary, or not within the realm of medically acceptable options to treat the work-related symptoms, or in the case of disability showing he is not disabled because of his injury; or (2) eliminating all reasonable possibilities Employee’s need for medical treatment or his disability is work related.  DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  Merely showing another cause for medical treatment or disability does not, in itself, rebut the §120 presumption of compensability against an employer.  Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999).  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer at 871.  “Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.”  Id. at 869.  The evidence is not weighed at this stage.

Third, once an employer produces substantial rebuttal evidence, the §120 presumption drops out, and an employee must prove all elements of his claim by a preponderance of the evidence.  Wolfer at 870.  “Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true.”  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).
The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers may contribute to an employee’s disability.  Wolfer at 868, n. 1.  This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), “imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.”  Saling, citing to 4 A. Larson, The Law of Workman's Compensation, § 95.12 (1979).  In Peek, the Court stated: 

[T]wo determinations . . . must be made under this rule:  ‘(1) whether employment with the subsequent employer ‘aggravated, accelerated, or combined with’ a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a ‘legal cause’ of the disability, i.e., ‘a substantial factor in bringing about the harm.’ (quoting Saling).  Peek at 598.
An “aggravation, acceleration or combination” is a substantial factor in the disability if it is shown that (1) “but for” the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as “a cause” and attach responsibility to it.  State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The Court expressly adopted the “but for” test in a last injurious exposure rule context in Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987). “The question of whether the employment aggravated or accelerated a pre-existing disease or injury is one of fact to be determined by the Board and it is not the function of the court to reweigh the evidence or choose between competing inferences.”  Peek at 418.  Under the “last injurious exposure” rule, an employee need not show that employment with the last employer was the legal cause of disability, only a legal cause of the disability.” (Emphasis in original). Id. at 419, citing to Saling.  
AS 23.30.135. Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

8 AAC 45.040.  Parties.  

. . . 

(d) Any person against whom a right to relief may exist should be joined as a party.

. . .

(f) Proceedings to join a person are begun by


(1) a party filing with the board a petition to join the person and serving a copy of the petition, in accordance with 8 AAC 45.060, on the person to be joined and the other parties; or


(2) the board or designee serving a notice to join on all parties and the person to be joined.

. . .


(h) If the person to be joined or a party


(1) objects to the joinder, an objection must be filed with the board and served on the parties and the person to be joined within 20 days after service of the petition or notice to join; or


(2) fails to timely object in accordance with this subsection, the right to object to the joinder is waived, and the person is joined without further board action.

. . . 


(j) In determining whether to join a person, the board or designee will consider


(1) whether a timely objection was filed in accordance with (h) of this section;


(2) whether the person’s presence is necessary for complete relief and due process among the parties;


(3) whether the person’s absence may affect the person’s ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations;


(4) whether a claim was filed against the person by the employee; and


(5) if a claim was not filed as described in (4) of this subsection, whether a defense to a claim, if filed by the employee, would bar the claim.

(k) If claims are joined together, the board or designee will notify the parties which case number is the master case number. . . .
Johnson v. Honest Bingo, AWCB Decision No. 03-0031 (February 11, 2003), decided other insurers “must” be joined to a pending claim under 8 AAC 45.040 when evidence raised and attached the §120 presumption against each successive insurer.  However, a later decision found Johnson does not stand for the opposite proposition -- that is, it does not say the board must not join other employers if the §120 presumption does not attach.  Taylor v. Assets, Inc., AWCB Decision No. 09-0062 (March 31, 2009).

8 AAC 45.050.  Pleadings.

(a) A person may start a proceeding before the board by filing a written claim or petition. 

(b) Claims and petitions.

. . . 
(5) A separate claim must be filed for each injury for which benefits are claimed, regardless of whether the employer is the same in each case.  If a single incident injures two or more employees, regardless of whether the employers are the same, two or more cases may be consolidated for the purpose of taking evidence. A party may ask for consolidation by filing a petition for consolidation and asking in writing for a prehearing, or a designee may raise the issue at a prehearing. To consolidate cases, at the prehearing the designee must 

(A) determine the injuries or issues in the cases are similar or closely related; 

(B) determine that hearing both cases together would provide a speedier remedy; and 

(C) state on the prehearing summary that the cases are consolidated, and state which case number is the master case number. 

. . . 

ANALYSIS

1) Should Employee’s claims against the State be joined pursuant to 8 AAC 45.040(k)?

Employee contends his claims against the State should be joined because the State did not timely oppose his petition.  Subsequent to Employee’s petition, the State has stated it does not oppose joining Employee’s claims against it.  Additionally, the bases for each of Employee’s claims against the State are low back injuries.  All injuries were alleged to have been precipitated by similar working conditions while working for the same employer.  The alleged injuries, as well as the issues surrounding those injuries, especially causation, are closely related, if not identical in each of Employee’s claims.  Employee may have a right to relief against the State in any or all of his claims.  Therefore, the claims should be joined for administrative convenience, to best ascertain the rights of the parties, and to ensure speedy remedies for the parties.  Employee’s claims were previously “administratively joined” at a prehearing conference on May 16, 2012, and his claims against the State should now be judicially joined pursuant to 8 AAC 45.040(k).  The master case number will remain 200609474M.

2) Should UPS, Lanoga/Liberty and Lanoga/AIGA be joined as parties to Employee’s claims against the State pursuant to 8 AAC 45.040(j)?

Although Employee contends his injuries while working for the State are the legal cause of his recent need for medical treatment, he filed protective claims against UPS and Lanoga based on Dr. Bald’s EME report.  Employee’s claims must eventually be analyzed under the last injurious exposure rule adopted in Saling.  UPS, Lanoga/Liberty and Lanoga/AIGA argue Employee has insufficient evidence to raise the §120 presumption of compensability and cause it to attach to his claims against them.  They contend Employee must not only have evidence, but medical evidence, to cause the §120 presumption of compensability to attach to his protective claims or else his claims against those parties cannot be joined.  However, it is not necessary to apply the presumption analysis to Employee’s protective claims against UPS and Lanoga because “[t]he Board is not deciding the case on its merits.  It is simply deciding whether or not to join additional employers so the case can be decided on its merits in accordance with the legislature’s intent.”  Taylor.  When the case is heard on its merits, the board will certainly apply the above-referenced presumption analysis to each and every Employer.
However, if the presumption analysis were to be applied to the instant case, and regardless of whether or not this case involves “highly technical medical considerations” requiring medical evidence, sufficient medical evidence exists to raise the presumption.  Employee has documented evidence, both in the form of injury reports and medical records from his treating physicians, stating he sustained multiple back injuries while working for Lanoga, UPS and the State.  Employee’s earlier injuries at Lanoga may have initiated a low back condition that may or may not have been aggravated or, accelerated by or combined with the UPS or State injuries to cause his most recent need for medical treatment.  Additionally, Dr. Bald’s report attributes Employee’s current condition to his back injuries prior to his employment with the State.  However, Dr. Bald did not identify which prior injury or injuries were substantial factors in his opinion.  Thus, any one of them may, in Dr. Bald’s opinion, be a substantial factor that caused, aggravated, accelerated or combined with another injury to produce Employee’s need for medical treatment.  On these bases, Employee raises the presumption, which attaches to his claims, and demonstrates the respondent Employers are “persons” against whom a right to relief “may” exist under 8 AAC 45.040(d).  This conclusion only relates to joinder and is not a ruling on the merits of Employee’s claim against any Employer or the validity of any defenses by any party.  

The legislature intended the Act be interpreted to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers subject to the Act’s provisions.  AS 23.30.001(1).  The law requires cases be decided on their merits and the board may not construe the law in favor of any party.  AS 23.30.001(2)-(3).  Hearings must be impartial, fair, and must afford all parties due process.  AS 23.30.001(4).  Furthermore, process and procedure “shall be as summary and simple” as possible.  AS 23.30.005(h).  The board is not bound by common or statutory law or by technical or formal rules of procedure, and may make its investigation and conduct hearings in a manner by which may best ascertain the parties’ rights.  
AS 23.30.135(a).

Regulation 8 AAC 45.040(j) sets forth considerations for joining a party, and the second, third and fourth considerations in the regulation all suggest these parties should be joined.  UPS and Lanoga’s presence is necessary for complete relief and due process among the parties because, as discussed above, medical evidence shows the possibility Employee may have a right to relief against them.  Employee’s claims, proceeding separately, might well result in inconsistent decisions.  And, while the regulation addresses avoiding “inconsistent obligations” versus “inconsistent decisions,” obligations, results, or judgments are all products of decisions.  Proceeding on the State claim without UPS and Lanoga may affect a party’s right to protect its interest if further evidence arises that suggests one or more potentially liable Employers are absent from the proceeding.  Such a development might also unduly delay Employee’s claim.  Joining UPA and Lanoga is the fairest, quickest most efficient way to protect all parties’ rights and UPS and Lanoga may raise any and all defenses.  Parties may evaluate their potential liability and tailor their resistance accordingly, thus minimizing their fee and cost expenditures.

Employee has filed protective claims against UPS and Lanoga, so they are are already parties to litigation.  The only question is whether Employee’s claims will proceed separately in numerous proceedings or together in a single proceeding.  Administrative economy further favors hearing all parties’ claims and defenses together.  Furthermore, both UPS and Lanoga have asserted “last injurious exposure” defenses.  Their participation may be minimal if, as Employee, UPS and Lanoga all contend, the evidence imposes “full liability on the employer at the time of the most recent injury that bears a causal relation to the disability,” i.e. the State.  If the parties’ contentions are correct, then UPS’s and Lanoga’s costs should be “reasonable” being joined to Employee’s claim against the State.  For these reasons, the parties will be joined to Employee’s claim against the State and the master case number will remain 200609474M.

CONCLUSIONS OF LAW
1) Employee’s claims against the State will be joined pursuant to 8 AAC 45.04(k).

2) UPS, Lanoga/Liberty and Lanoga/AIGA will be joined as parties to Employee’s claims against the State pursuant to 8 AAC 45.040(d) and (j).

ORDER

1) Employee’s March 29, 2012 petition is granted.

2) Employee’s claims against the State are joined pursuant to 8 AAC 45.050(k).  The master case number is 200609474M.

3) UPS, Lanoga/Liberty and Lanoga/AIGA are joined as parties to Employee’s claims against the State pursuant to 8 AAC 45.040(d) and (j).  The master case number is 200609474M.

Dated in Fairbanks, Alaska this 17th day of October, 2012.
ALASKA WORKERS’ COMPENSATION BOARD




__/s/________________________________                           



Robert Vollmer, Designated Chair




__​​​​​​​​​​​​​​​​​​​/s/________________________________



Stacy Allen, Member




Not available for signature________________    



Robert Weel, Member

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION
I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MICHAEL RUSSO employee / petitioner; v. STATE OF ALASKA, DEPARTMENT OF TRANSPORTATION; UNITED PARCEL SERVICE; LANOGA CORP., employers; STATE OF ALASKA; LIBERTY MUTUAL INS. CO.; LIBERTY NORTHWEST INS. CORP.; ALASKA INS. GUARANTEE ASSOCIATION., insurers; Case Nos. 200609474, 199822133, 198909531, 198916718, 198210623, 200323206, 198607141, 198503977; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties this 17th day of October 2012.

/s/

                                         


Melody Kokrine, Office Assistant
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