MICHAEL BRANDNER, M.D. / COREY J. HUNGERFORD v. WOLVERINE LODGE ET AL

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL BRANDNER, M.D.,

                                                 Claimant,

                                                     and

COREY J. HUNGERFORD, 

                                                 Employee, 

                         v. 

WOLVERINE LODGE, 

                                 Uninsured Employer,

HOPE COMMUNITY 

RESOURCES, INC.,

                                                   and

ALASKA WORKERS’ 

COMPENSATION BENEFITS 

GUARANTY FUND,

                                                Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No. 201121194
AWCB Decision No. 12-0181

Filed with AWCB Anchorage, Alaska

on October 17, 2012


The Alaska Workers’ Compensation Benefits Guaranty Fund’s (Fund) March 30, 2012 petition to dismiss the fund as a party to Michael Brandner, M.D.’s (Claimant) claim or alternately to dismiss the claim in its entirety, was heard on September 18, 2012, in Anchorage, Alaska.  This hearing date was selected on July 26, 2012.  Non-attorney representatives Velma Thomas and Joanne Pride appeared by telephone and in-person, respectively, and represented the fund. Non-attorney guardian Mary Stark with the Office of Public Advocacy appeared and represented Corey Hungerford (Mr. Hungerford).  Michael Brandner, M.D. (Dr. Brandner) appeared and represented himself.  Robert Farmer appeared telephonically and represented Wolverine Lodge (Wolverine).  Attorney Michael Zechman appeared and represented Hope Community Resources (Hope).  Witnesses included: Dr. Brandner, Robert Farmer, Joanne Pride, Velma Thomas, and Mary Stark.  The record closed at the hearing’s conclusion on September 18, 2012.

Post-hearing, Dr. Brandner filed but did not serve a September 20, 2012 letter directed to the designated chair.  As the chair was on leave, the chief of adjudications served a copy of Dr. Brandner’s letter on the parties, and explained the panel would determine whether or not to reopen the record to consider Dr. Brandner’s September 18, 2012 letter upon the chair’s return from leave.  As discussed below, this decision did not consider Dr. Brandner’s September 18, 2012 letter.


ISSUE

Dr. Brandner contends Mr. Hungerford was an “employee” of Wolverine, an “employer,” at the time Mr. Hungerford lost part of a finger in an alleged work-related injury.  Dr. Brandner contends he provided necessary and reasonable medical services to Mr. Hungerford to treat his finger injury. As Wolverine was uninsured for workplace injuries at the time of Mr. Hungerford’s accident, 
Dr. Brandner contends Wolverine and the fund should be held liable to pay medical expenses he incurred in providing treatment to Mr. Hungerford.  He seeks an order awarding him $14,933.54 in medical expenses.

The fund, Mr. Hungerford, Wolverine and Hope all contend there was and is no employee-employer contractual relationship between Mr. Hungerford and Wolverine.  Therefore, the fund expressly contends Dr. Brandner cannot establish a duly authorized claim against Wolverine as an uninsured employer and accordingly the fund cannot be found liable to pay benefits.  As 
Mr. Hungerford, Wolverine and Hope all denied an employee-employer contractual relationship, these parties all implicitly agreed with the fund’s position.  The fund seeks an order dismissing it as a party to Dr. Brandner’s claim, or alternately, denying Dr. Brandner’s claim altogether.  

Was Mr. Hungerford Wolverine’s or Hope’s “employee,” and was Wolverine or Hope his “employer,” on October 28, 2011, when Mr. Hungerford injured his finger?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On January 3, 2003, the superior court appointed the Office of Public Advocacy as “full guardian and conservator” for Mr. Hungerford for an indefinite period.  This order was based upon the court’s finding by “clear and convincing evidence” Mr. Hungerford was “incapacitated” as that term is defined by Alaska statute, due to a diagnosis of “mild mental retardation.”  The court granted full guardianship and conservator powers as set forth in Alaska law (Letters of Full Guardianship/Conservatorship; Findings and Order of Full Guardianship/Conservatorship, January 3, 2003).

2) On October 28, 2011, Mr. Hungerford saw Dr. Brandner in the Alaska Regional Hospital emergency room.  Mr. Hungerford provided a history of “working” in Glennallen, Alaska, trying to change a tire on a loaded boat trailer.  The jack slipped and Mr. Hungerford suffered a “crush type severance” of the left middle finger “somewhere between the lunula and the PIP joint.”  This is the tip of the finger.  Present in the emergency room were Mr. Hungerford’s attorney, mother and sister (Dr. Brandner consultation report, October 28, 2011).

3) After receiving appropriate consent, Dr. Brandner proceeded to shorten and contour the remaining bone in Mr. Hungerford’s left middle finger, and provided other care.  Dr. Brandner’s overall bill totaled $14,933.54 (id.; Dr. Brandner).

4) Mr. Hungerford is 100% disabled, collects Social Security Disability and his medical expenses are covered by Medicaid and Medicare (Pride; Stark).

5) There is no express oral or written contract of hire for employment between Wolverine or Hope and Mr. Hungerford as either an independent contractor or an employee (record).

6) Mr. Hungerford has a “mental retardation developmental disability waiver” from the State of Alaska so he can receive services from the community.  Hope is one such community provider, and provides services to Mr. Hungerford under this program.  Among the services provided is a residence.  Mr. Hungerford wanted to live in a rural community and went to Wolverine for this experience.  He did not go to Wolverine as an employee.  Mr. Hungerford performs “volunteer services,” carries things around, keeps his own cabin clean, does chores around the lodge, but has never been compensated for what he does.  Mr. Hungerford participates in many activities, including operating a boat and snowmachine, which is the reason why he was placed at the lodge in the first instance.  He does not have any tax forms as he is not an employee (Stark).
7) Mr. Hungerford did not file a tax return in 2011 because he was below the threshold level for filing and has been in this situation for several years (id.).

8) Mr. Hungerford’s only taxable income annually is his permanent fund dividend (id.).

9) Mr. Hungerford pays Wolverine $550 per month for his room and board at the lodge (id.).

10) Dr. Brandner did not bill Medicaid but billed Medicare.  However, his office refunded the minimal payment it received from Medicare for fear of committing a crime or fraud against Medicare as Dr. Brandner perceived Mr. Hungerford’s injury as work-related (Dr. Brandner).

11) Medicaid does not pay for work-related injuries (Hope’s hearing arguments).

12) Robert Farmer owns Wolverine.  He initially testified the lodge has no employees.  Wolverine has a bar, a full-service kitchen, a restaurant, and rooms for rent.  Much of Wolverine’s business is weekend visitors.  Mr. Farmer typically provides most services related to the bar, kitchen and restaurant.  However, people like Mr. Hungerford “help out,” from time to time.  Wolverine has part-time employees who come and help out on “busy weekends” and work one to two days per week.  However, as far as “employees working 40 hours a week,” Mr. Farmer testified Wolverine has none.  According to Mr. Farmer, Wolverine does not “pay” these part-time employees, but provides them “board” in exchange for their services.  Teresa McLaren is a person who provides services as a bartender, and does laundry including linens.  Unlike Mr. Hungerford, she does not pay Wolverine for room or board (Farmer).

13) Mr. Hungerford just “helps out” around the lodge and has a different arrangement than Teresa’s.  He will perform lawn maintenance, use a “weedwacker,” trimmer and chainsaw, ride snowmachines, and provides maintenance on snowmachines consistent with his abilities.  He may occasionally run a vacuum cleaner and mop the floors.  Mr. Hungerford sometimes operates a houseboat the lodge owns and rents to neighbors to haul materials across the lake.  He will start a generator and maintain its fluid levels.  The main thing Mr. Hungerford does is help Wolverine customers who come to the lodge.  In exchange for his monthly payment to Wolverine, Mr. Hungerford gets a cabin, food, drink, and uses Wolverine’s snowmachines and boats to have outdoor experiences he would not otherwise have if he lived in Anchorage (id.).

14) Both Mr. Hungerford and Ms. McLaren are helping Mr. Farmer “make ends meet” at the lodge (id.).

15) Mr. Hungerford is not required to perform any services at the lodge and sometimes does not come out of his cabin until afternoon (id.).

16) People who use Wolverine’s services are like a “large family,” with the exception of those who come in as tourists or come for hunting and fishing (id.).

17) Mr. Hungerford may get tips from people at the dock when he assists them with their boats, but not from any services at the lodge according to Mr. Farmer (id.).

18) However, Wolverine owns the dock (id.).

19) “Cameron Jim,” also known as Jim Smith a Wolverine neighbor, owns a boat and from time to time keeps it on a trailer on Wolverine’s property.  The day before Mr. Hungerford’s finger injury, the boat trailer had a low tire.  On the injury date, Mr. Hungerford “took it upon himself” to find another tire and change it on Cameron Jim’s boat trailer.  Mr. Hungerford feels good if he can help other people.  Mr. Farmer specifically told Mr. Hungerford not to touch the trailer.  Mr. Smith did not pay Wolverine to store his boat on Wolverine property.  Mr. Farmer allowed Mr. Smith to store his boat and trailer on Wolverine property because Mr. Farmer is a good friend (id.).

20) Mr. Hungerford has lived at Wolverine for about seven years.  His monthly check for room and board comes from Hope payable to Wolverine (id.).

21) If damage to customers’ property is caused by Mr. Hungerford’s negligence, for example if a boat sinks, Wolverine rectifies the situation and pays for the damages (id.).

22) Mr. Farmer has Medicaid “stickers” with which he pays for ordinary medical care for Mr. Hungerford (id.; Hope’s hearing statement).

23) Mr. Farmer considers himself a “father” figure to Mr. Hungerford and therefore assumes and exerts similar authority over him (Farmer).

24) Mr. Farmer looks out for Mr. Hungerford’s welfare as best he can to protect him, because he is part of the “lodge family” (id.).

25) In Mr. Farmer’s view, the government bears the burden if something happens to Mr. Hungerford while performing services for Wolverine (id.).

26) On March 1, 2012, Dr. Brandner filed a claim seeking payment of his medical costs in the amount of $14,933.54, a “compensation rate adjustment,” and “permanent partial impairment” (claim, February 22, 2012).

27) On March 19, 2012, the fund answered Dr. Brandner’s claim, conceded Wolverine was uninsured for workplace injuries, but denied an employee-employer relationship between 
Mr. Hungerford and Wolverine.  Therefore, the fund alleged Dr. Brandner’s claim failed to qualify for workers’ compensation coverage or payment from the fund (Answer to Employee’s Claim for Benefits from the Workers’ Compensation Benefits Guaranty Fund, March 16, 2012).

28) On March 28, 2012, Wolverine filed an answer to Dr. Brandner’s claim.  It asserted at no time was Mr. Hungerford an “employee” or “formal volunteer” at Wolverine.  He is, however, allowed to do “certain directed tasks around the lodge.”  Wolverine conceded Mr. Hungerford helps from “time to time with odd jobs around the lodge,” but at the time of his injury, was not operating even at that “limited capacity.”  Wolverine asserted it directed Mr. Hungerford specifically to do nothing to the trailer tire.  Wolverine alleged Mr. Hungerford took it upon himself to help out his neighbor Jim Smith, who owned the boat trailer.  Wolverine admitted Mr. Hungerford was injured while on Wolverine property, but he was not working as an employee or volunteer.  According to Wolverine, Mr. Hungerford was acting solely as a friend attempting to help an elderly neighbor change a trailer tire (Answer, March 26, 2012).

29) On March 30, 2012, the fund filed a petition to dismiss it from Dr. Brandner’s claim and alternatively to dismiss his claim in its entirety, citing the lack of an employee-employer relationship and failure by Dr. Brandner to satisfy the requirements of law requiring the fund to pay benefits (Alaska Workers’ Compensation Benefits Guaranty Fund Petition to Dismiss the Fund and Claim, March 30, 2012).

30) There is no evidence Mr. Hungerford has a disability insurance policy covering accidental loss of digits (record).

31) Wolverine gains a financial benefit from Mr. Hungerford’s services around the lodge (observations, judgment, and inferences drawn from the above).

32) The record shows no employment offer from Wolverine or Hope to Mr. Hungerford encompassing its essential terms, an unequivocal acceptance by Mr. Hungerford, consideration, or an intent to be bound by either Mr. Hungerford, Wolverine or Hope (observations, judgment, experience and inferences drawn from all the above).
33) As an incompetent individual with a guardian, Mr. Hungerford had no capacity to form an express employment contract with Wolverine or Hope (judgment, experience and inferences drawn from all the above).
34) Mr. Hungerford’s guardian never formed an employment contract with Wolverine or Hope on Mr. Hungerford’s behalf and said he was not Wolverine’s or Hope’s employee (Stark).
35) There is no evidence of an implied employment contract between Mr. Hungerford and Wolverine or Hope because Mr. Hungerford as an incapacitated person could not form such intent, and neither Wolverine nor Hope intended him to be Wolverine’s or Hope’s employee (observations, judgment, experience and inferences drawn from all the above).
36) There is no evidence Mr. Hungerford was assisting Wolverine during an “emergency” when he was injured trying to change a tire on the boat trailer (id.).
37) There is no evidence Mr. Hungerford was “trying out” for employment with Wolverine or Hope when he was injured trying to change a tire on the boat trailer (id.).
38) Though Mr. Farmer had authority to offer a position to Mr. Hungerford as a Wolverine employee, there is no evidence of any such offer ever being made, and consequently there is no evidence Mr. Hungerford or his guardian accepted any such offer (id.).
39) Mr. Hungerford has no timecards, no paychecks, no tax filings and no indicia of having any employee-employer relationship with Wolverine or Hope (id.).
40) Mr. Hungerford lives in an assisted living situation at Wolverine (Stark; observations, judgment, experience and inferences drawn from all the above).
41) If Mr. Hungerford is deemed to be Wolverine’s employee, it may affect his right to Social Security Disability, Medicaid or Medicare benefits indefinitely (observations, judgment, experience and inferences drawn from all the above).
42) If Mr. Hungerford is deemed to be Wolverine’s employee, it may have a chilling effect on Hope’s ability to place him and others like him in assisted living situations, which would be detrimental to him and other disabled people (id.).
43) Mr. Hungerford’s October 28, 2011 injury did not arise out of or in the course of any employment relationship with Wolverine or Hope (observations, judgment, experience and inferences drawn from all the above).
44) Wolverine has not had workers’ compensation insurance for years, did not have workers’ compensation insurance coverage on October 28, 2011, but has employed and does employee part-time employees (Farmer).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted . .  A to ensure the quick, efficient, fair, and predictable delivery of . . . benefits to injured workers at a reasonable cost to . . . employers . . . subject to the provisions of this chapter; . . . 

Under the Act, coverage is established by work connection, and the test of work connection is, if accidental injury is connected with any of incidents of one’s employment, then the injury both would “arise out of” and be “in the course of” employment.  The “arising out of” and the “in the course of” tests should not be kept in separate compartments but should be merged into a single concept of “work connection.”  Northern Corp. v. Saari, 409 P.2d 845 (Alaska 1966).  
The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.010.  Coverage.  Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability . . . or the need for medical treatment of an employee if the disability . . . or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability . . . or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability . . . or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the . . . disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the . . . disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability . . . or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability . . . or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability . . . or need for medical treatment. . . . 

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.395.  Definitions.  In this chapter,

. . .

(19) ‘employee’ means an employee employed by an employer as defined in (20) of this section.

(20) ‘employer’ means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state. . . .

. . .

(24) ‘injury’ means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection that arises naturally out of the employment or that naturally or unavoidably results from an accidental 
injury; . . . .

8 AAC 45.890.  Determining employee status.  For purposes of 
AS 23.30.395(19) and this chapter, the board will determine whether a person is an ‘employee’ based on the relative-nature-of-the-work test. . . . 

In Child’s v. Kalgin Island Lodge, 779 P.2d 310 (Alaska 1989), Mr. Childs, a professional pilot, sought employment with a lodge as a pilot and guide.  To obtain employment, Mr. Childs contacted Charles Tulin who interviewed and recommended pilots for Lodge employment.  Mr. Tulin owned Lodge facilities and was co-owner of real property, improvements and equipment the lodge used, including all airplanes.  The board found final hiring decisions normally rested with the lodge’s corporate president and board of directors.  The record was unclear whether Mr. Tulin also had authority, actual or apparent, to hire Mr. Childs without prior approval.  However, the record was clear Mr. Tulin’s recommendations to the lodge regarding hiring were given “great weight” and “seriously considered.”  The corporate president and business owner was Mr. Tulin’s son, Don Tulin.  Id.  at 312.

Mr. Tulin requested Mr. Childs come to his law office for an interview.  Following the interview, Mr. Tulin asked Mr. Childs to lunch.  Mr. Childs testified that at lunch, Mr. Tulin offered to employ him for $3,500 per month, which he accepted.  Mr. Tulin at hearing testified no such offer was made.  Mr. Tulin instructed Mr. Childs to report to his office the next day and Mr. Childs did so.  At this time, Mr. Tulin informed the insurance agent for the lodge, both by mail and phone, Mr. Childs should be added to the lodge’s insurance coverage.  Mr. Tulin directed Mr. Childs to hand-carry the insurance agent’s letter to the post office to insure prompt delivery and response, which Mr. Childs did.  Id. 

Later that day, at Mr. Tulin’s request, Mr. Childs drove to Lake Hood, where Mr. Tulin introduced Mr. Childs to various Lodge employees.  While there, Mr. Childs assisted in loading a plane for a flight to the lodge, pumped the plane’s floats and filled it with 25 gallons of fuel.  He then signed for the fuel on the lodge’s behalf.  Childs testified that on this occasion, he was instructed to inspect the lodge’s planes and begin making a list of repairs needed to be completed for the upcoming winter.  He further testified he was instructed to begin setting up maintenance schedules for the lodge’s planes and programs for pilot selection and training.  Still later that day, Mr. Childs gassed and changed the oil on another Lodge airplane.  He paid for the gas and oil with a Lodge check, given him by Mr. Tulin’s wife.  Id.  

A few days later, Mr. Tulin introduced Mr. Childs to Don Tulin.  Mr. Childs testified he was instructed by both men to use Mr. Tulin’s law office to work on a marketing program for the lodge.  Mr. Childs made several phone calls in furtherance of lodge marketing.  Later that day, Mr. Childs either volunteered or was asked by Mr. Tulin to pick up fishing rods, purchased with a personal check from Mr. Tulin.  On the way to the store, while driving Mr. Tulin’s car, Mr. Childs was injured in an auto accident.  He submitted an injury report and filed a workers’ compensation claim against the lodge.  Id.

The board denied Mr. Childs’ claim based on its conclusion no express contract existed between the lodge and Mr. Childs, because not all of the “formal hiring process” had been completed at the time of the accident.  The board further concluded because no emergency situation existed during the time in question, Mr. Childs was not an “emergency employee” and therefore could not receive benefits.  One Board member dissented on the ground Mr. Childs was in a “tryout” period and the Act’s coverage should apply under the “emergency exception.”  Mr. Childs appealed to the superior court, which affirmed.  Id.

On appeal to the Alaska Supreme Court, Childs noted before an employee-employer relationship exists under the Act, an express or implied employment contract must exist between the employee and the employer, for at that point a contract is formed.  Id. at 313; citing Whitney-Fidalgo Seafoods, Inc. v. Beukers, 554 P.2d 250, 252 (Alaska 1976). See also 1C A. Larson, The Law of Workmen’s Compensation §47.10 (1986).  The court further noted “volunteer work,” standing alone, does not necessarily establish an employee-employer relationship for the Act’s purposes.  See City of Seward v. Wisdom, 413 P.2d 931, 936-37 (Alaska 1966).  Childs further stated:

However, in applying the above law the Board incorrectly concluded that employee/employer relationships exist only when an express contract for hire is finalized by completion of the hiring process, or an implied contract is formed based on emergency circumstances.  The superior court followed the same analysis.  Childs, 779 P.2d at 313. 

Childs stated: “Situations arise in which employee/employer relationships exists without either an express contract or an emergency situation.”  Id.  The court then explained how an “express contract” for employment is made, which includes an offer encompassing its essential terms, an unequivocal acceptance by the offeree, consideration, and intent to be bound.  Id. at 314.  In this regard, the court found the board erred by failing to determine if Mr. Tulin had authority to hire Mr. Childs, and if so, whether Mr. Tulin offered Mr. Childs a position for a specific sum and whether Mr. Childs accepted this offer.  Id.  

The court next addressed the “implied contract” for hire.  It held an implied employment contract is formed by a relation resulting from “the manifestation of consent by one party to another that the other shall act on his behalf and subject to his control, and consent by the other so to act.”  
9 W. Jaeger, Williston on Contracts §1012, at 4-5 (3d ed. 1967) (quoting, Zehr v. Wardall, 134 F.2d 805 (6th Cir. 1943)).  See also, Martens v. Metzgar, 524 P.2d 666, 672 (Alaska 1974).  Childs determined the board failed to consider whether the parties had formed an implied employment contract.  Childs, 779 P.2d at 314.  The court directed the board to make its determination on this question by considering all factors in light of surrounding circumstances.  Each case is determined on its facts, but the parties’ “words and acts” should be given such meaning “as reasonable persons would give them under all the facts and circumstances present at the time in question.”  Id. 

Lastly, the court held the board erred by failing to analyze the case under the “tryout exception.”  It noted the law is primarily interested in the question “when the risks of employment begin to operate.”  Therefore, Childs concluded it is appropriate in some cases “apart from strict contract situations” to hold an injury during a “tryout period” is covered when the injury “flows directly from employment activities or conditions.”  Id.  The court reversed and remanded the board’s decision.

In Alaska Pulp Corp. v. United Paper Workers’ International Union, 791 P.2d 1008 (Alaska 1990), the Alaska Supreme Court addressed the employee-employer contractual relationship question in a case involving an inter-employer dispute.  Mr. Gernandt suffered a heart attack while participating in a labor union demonstration.  Alaska Pulp considered the question whether he was acting as a union employee at the time.  It was undisputed Mr. Gernandt was employed by Alaska Pulp as a machinery operator at a mill in Sitka, Alaska.  He suffered an on-the-job back injury and was paid disability benefits.  While receiving benefits, Mr. Gernandt continued active participation with his paperworkers’ union.  During a union strike, Mr. Gernandt participated in a demonstration at which the union president suffered a broken leg when hit by a truck.  In the commotion, Mr. Gernandt suffered a heart attack.  Id. at 1009.

Mr. Gernandt subsequently filed a claim against Alaska Pulp seeking permanent total disability benefits based solely on his back injury.  Alaska Pulp answered the claim contending the heart attack, a “subsequent intervening injury,” occurred while Mr. Gernandt was a union employee, thus invoking the last injurious exposure rule, which ordinarily places liability for workplace injuries on the last employer whose employment bears a causal connection to an injured worker’s disability.  The board rejected Alaska Pulp’s argument and dismissed all claims against the union.  It found Mr. Gernandt participated in the demonstration without compensation and, therefore, there was no employee-employer relationship between Mr. Gernandt and the union.   The superior court affirmed, and Alaska Pulp appealed.  Id.

Citing former AS 23.30.010, Alaska Pulp noted the law extends coverage to “employees.”  Before an employee-employer relationship exists under the Act, an express or implied employment contract generally must exist.  Alaska Pulp said the board correctly found Mr. Gernandt “was not under a contract of employment, either express or implied.”  Id. at 1010.  Alaska Pulp stated:

If Mr. Gernandt had a right to a fixed strike benefit regardless of whether he picketed, his picketing was not bargained for or remunerated and thus not supported by consideration.  The voluntary nature of such activity would also fall short of the requirement that the parties to an implied contract of employment manifest agreement to a binding obligation.  Id.

In respect to the applying the presumption of compensability to claims between disputing employers, the court said:

Moreover, we do not think that the pro-worker presumption of AS 23.30.120(1) was intended to facilitate proof of an employee status contrary to that asserted by the worker.  An important purpose underlying the contract of employment requirement is to avoid ‘thrust[ing] upon a worker an employee status to which he has never consented . . . [since doing so] might well deprive him of valuable rights. . . .’ 1C A. Larson, The Law of Workmen’s Compensation §47.10 at 287-289 (1986).  In a dispute between purported employers, a presumption that the subsequent party was indeed the worker’s employer contravenes this purpose.  Such use of the presumption risks thrusting upon a worker an employee status to which he never consented, and could deprive him of valuable rights.  For example, once deemed to have had an employment relationship, any common law rights the worker may have had against the subsequent party are terminated [footnote omitted].  We do not believe that the presumption of AS 23.30.120(1) was intended to adversely affect workers’ rights in this manner.  Id. At 1011-1012.
Lastly, Alaska Pulp addressed whether or not board erred by not applying the “relative nature of the work test” to determine Mr. Gernandt’s employee status.  The court said, in affirming the board’s decision: 

We adopted this test to distinguish between employees and independent contractors for the purpose of determining whether an individual is an ‘employee,’ and thus eligible for workers’ compensation benefits, under the Act. Kroll v. Reeser, 655 P.2d 753, 755 (Alaska 1982).  However, both relationships presuppose a contractual undertaking.  Therefore, in the absence of a contract for hire, the Board was not required to make this distinction.  Alaska Pulp, 791 P.2d 1008, 1012.
ANALYSIS

Was Mr. Hungerford Wolverine’s or Hope’s “employee,” and was Wolverine or Hope his “employer,” on October 28, 2011, when Mr. Hungerford injured his finger?

The Workers’ Compensation Act applies only to “employees” injured on the job and “employers.”  AS 23.30.001.  Both “employees” and “employers” are defined by law.  AS 23.30.395(19), (20).  Employee and employer relationships are formed by contracts.  This case turns primarily on whether or not there was any kind of employment contract -- oral, written, implied, or express -- between Mr. Hungerford and Wolverine or Hope.  Childs.  An employment contract is a condition precedent to success of Dr. Brandner’s claim.  Id.  If there was no employment contract, Wolverine and Hope could not be Mr. Hungerford’s “employers” and he could not be their “employee.”  Thus, without an employment contract between or among the parties, Mr. Hungerford’s injury is not covered under the Alaska Workers’ Compensation Act because it does not “arise out of or in the course of” any “employment.”  AS 23.30.010; AS 23.30.395(24); Saari.  

Because this is a dispute between a third-party medical provider and a putative employer, the injured party denies the injury was work-related, and it is not a claim brought by an injured worker, this is equivalent to a dispute between employers and the “presumption of compensability” need not be applied.  Alaska Pulp.  If the presumption were applied, Dr. Brandner could not attach it to his claim Mr. Hungerford was Wolverine’s or Hope’s “employee,” based on the facts.  The record is devoid of evidence of any employment agreement between or among Mr. Hungerford and Wolverine or Hope.  There is no evidence of an employment offer, any express terms of employment, an acceptance of an offer by Mr. Hungerford, consideration, or intent by a party to be bound by any such agreement.  There is clearly no written, express employment contract between or among the parties.  Similarly, there is no oral express employment contract.  Furthermore, as Mr. Hungerford is legally incompetent and 100% disabled, he lacks legal capacity to form a binding employment agreement.  He lacks ability to form “intent” adequate to create an implied contract. There is no evidence Wolverine or Hope intended him to be their employee. The evidence is to the contrary.  Consequently there is no implied employment contract among the parties either.

Mr. Hungerford’s guardian denies Mr. Hungerford is any employer’s employee.  Wolverine denies Mr. Hungerford is its employee and denies it is his employer.  Hope denies an employee-employer agreement between and among the parties.  The fund denies any such agreement.  This testimony is credible.  AS 23.30.122.  Only Dr. Brandner argues Mr. Hungerford was Wolverine’s employee.  However, without evidence of an employment agreement, evidence of words and actions between or among the parties to suggest an implied employment contract, and mental capacity for Mr. Hungerford to form such intent, there is no express or implied employment contract and Mr. Hungerford’s injury is not covered by the Act.  Alaska Pulp.

Similarly, there is no evidence Mr. Hungerford was an independent contractor or hired to perform any services for Wolverine.  There is no evidence Mr. Hungerford was performing “emergency” services as an employee for Wolverine or Hope at the time he injured his finger.  There is no evidence Mr. Hungerford was “trying out” for employment with Wolverine or Hope at the time of his injury.  As there is no employment contract, the “relative nature of the work test” in 
8 AAC 45.890 need not be applied.  Alaska Pulp.

Consequently, even though at times Wolverine clearly derives a financial benefit from 
Mr. Hungerford’s services -- for example when he pilots the houseboat Wolverine rents to lake residents thus saving Wolverine from hiring someone to perform this duty -- he is at best a volunteer.  At the time of the injury in question, Mr. Hungerford was assisting a neighbor and not doing anything at Wolverine’s or Hope’s direction.  The Alaska Supreme Court stated the law should not impose upon a person an employee status which the person does not desire.  Alaska Pulp.  Here, Mr. Hungerford clearly and adamantly through his guardian states he is not anyone’s “employee.”  Were this decision to hold Mr. Hungerford was Wolverine’s or Hope’s employee, it would thrust upon him an employment status “he does not want.”  As his guardian stated, this status would adversely affect Mr. Hungerford’s entitlement to Social Security Disability, Medicaid and Medicare benefits.

Furthermore, if this decision were to find Mr. Hungerford was employed by Wolverine or Hope, this would undoubtedly have a chilling effect upon Hope’s ability to place Mr. Hungerford and others like him with similar disabilities in beneficial, assisted living situations.  Those providing such services, like Mr. Farmer, would likely decline the opportunity to provide assisted living experiences for fear they would be subject to the Workers’ Compensation Act and civil penalties for failure to insure.  This would result in bad public policy and interrupt the lifestyle of many Alaskans with disabilities.  Consequently, for all the above reasons, Mr. Hungerford’s injury is not covered by the Alaska Workers’ Compensation Act because there was no employment contract between him and either Wolverine or Hope.  Accordingly, Dr. Brandner’s claim against Wolverine cannot succeed as a matter of law and must be denied.  As his claim will be denied, he has no remedy against Wolverine or Hope under the Act, or against the fund, which is only obligated to pay benefits under the Act when an “uninsured employer” is directed to pay benefits and fails to do so.  Therefore, the fund’s petition in the alternative to “dismiss” Dr. Brandner’s claim will be granted.

In light of this decision, Dr. Brandner’s post-hearing September 20, 2012 letter is irrelevant and need not be considered.  Dr. Brandner, however, is not left without a remedy.  Given this decision, which clearly states Mr. Hungerford’s injury, though serious, was not work-related and is not covered by the Alaska Workers’ Compensation Act, Dr. Brandner can and should promptly submit his bills for Mr. Hungerford’s medical care to Medicaid and Medicare as required by these programs along with a copy of this decision, and pursue those avenues for payment.

CONCLUSION OF LAW
Mr. Hungerford was not Wolverine’s or Hope’s “employee,” and neither Wolverine nor Hope was his “employer,” on October 28, 2011, when Mr. Hungerford injured his finger.


ORDER
1) The fund’s March 30, 2012 petition in the alternative to “dismiss” Dr. Brandner’s February 22, 2012 claim is granted.  

2) Dr. Brandner’s February 22, 2012 claim is denied.

Dated in Anchorage, Alaska on October 17, 2012.
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APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL BRANDNER, M.D. claimant /applicant and COREY J. HUNGERFORD v. WOLVERINE LODGE, NOT INSURED, THE ALASKA WORKER’S COMPENSATION GUARANTY FUND, and HOPE COMMUNITY SERVICES defendants; Case No.  201121194; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on October 17, 2012.
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