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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ELIZABETH FLORES-JENNINGS, 

                                                  Employee, 

                                                    Respondent,

                                                   v. 

CHENEGA CORPORATION,

                                                  Employer,

                                                    Petitioner,

                                                   and 

ZURICH AMERICAN INSURANCE/

NOVAPRO RISK SOLUTIONS.,

                                                  Insurer.
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)
	FINAL

DECISION AND ORDER

AWCB Case No.  201113452
AWCB Decision No.  12-0182
Filed with AWCB Anchorage, Alaska

on October 19, 2012


Chenega Corporation and Zurich American Insurance/Novapro Risk Solutions’ (“Employer”) Petition to Dismiss the Employee’s Claim for Failure to Comply with Discovery Order was heard on August 7, 2012, in Anchorage, Alaska,.  Attorney Jeffrey Holloway represented Employer.  Elizabeth Flores-Jennings, (“Employee”) did not appear.  After determining Employee was properly served with notice of hearing, as defined by 
8 AAC 45.060(e)(f), the Board exercised its discretion and, pursuant to 8 AAC 45.070(f), proceeded with the hearing in Employee’s absence.  After Employer’s case was presented, the Board entered an oral decision granting Employer’s petition to dismiss Employee’s claim.  Employer was informed the order would be memorialized in a written Decision and Order.  The record closed at the hearing’s conclusion on August 7, 2012.  On August 21, 2012, the record was re-opened to include email correspondence between Employee and Workers’ Compensation Officer II, Harvey Pullen, dated March 16, 2012, which had not been a part of the hearing record.  

ISSUES

Employer contends Employee was properly served the August 7, 2012 hearing notice and the hearing should proceed in her absence.

1. Was the oral decision to proceed with the August 7, 2012 hearing in Employee’s absence correct?

On August 7, 2012, an oral order dismissing Employee’s claim was issued.

2. If issuance of an oral order dismissing Employee’s claim was in error, is it proper, on the board’s own motion, to vacate and reconsider the August 7, 2012 oral order?

Employer contends Employee has willfully resisted to comply with discovery requests and an April 19, 2012 board designee discovery order to comply.  Employer filed a petition to dismiss Employee’s claim pursuant to AS 23.30.108.  Employer contends it is unable to conduct full discovery on Employee’s claim.  Employer contends it has gone above and beyond its duties under the Act by serving multiple sets of releases and attending multiple prehearing conferences, at which it was explained to Employee the importance of discovery and releases.  Employer contends Employee continues to obstruct the process and her delay tactics in returning releases have not only financially burdened Employer, but they have also hindered the investigation.  Employer contends Employee has shown no indication she will change her behavior in the future.  Employer contends it has been severely prejudiced by Employee’s failure to cooperate in discovery, Employee has thwarted efforts by Employer to obtain information necessary to evaluate and defend against her claim, and Employee’s willfull non-compliance has unduly prejudiced Employer.  Employer contends Employee’s willfull non-compliance has prevented it from obtaining information material to defending against Employee’s claim and cost Employer a great deal of money.  Employer contends the only appropriate sanction is to dismiss Employee’s claim in its entirety.  

Employee did not receive actual notice of the petition to dismiss, and she did not respond.
3. Should Employer’s petition to dismiss Employee’s claim be granted or denied?

FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:

1) On August 20, 2011, Employee reported an August 8, 2011 injury to her right knee, while working for Chenega Corporation as a housekeeper, at Voyager Hotel.  Employee slipped on a towel and hit her right knee on a washing machine door.  (8/20/2011 Report of Occupational Injury or Illness).

2) Employee continued to work but more slowly, and on August 18, 2011, she went to the emergency room to receive treatment for a swollen right knee, pain in her left knee, pain in right thigh and lower leg, pain in right buttock, and pain around the posterior superior iliac spine.  Employee’s right knee was x-rayed.  She was diagnosed with a strained right knee and leg.  Employee was off work for five days, and referred for an orthopedic consult. (8/18/2011 Emergency Department Chart Note, Dr. Frank H. Moore, M.D.)

3) Employee treated with chiropractor, Dr. Patrick Collins, from August 22, 2011 to September 21, 2011, three times per week.  Employee received chiropractic care and massage therapy on her knees and lower back. (8/22/2011 - 9/21/2011 Chart Notes, Dr. Collins).

4) On September 24, 2011, at Employer’s request, Anthony Woodward, M.D., Orthopedic Surgeon, evaluated Employee (EME).  Employee’s chief complaints were as follows: pain in the left shoulder, left back, left knee, right hip, right leg, and left shin.  He diagnosed: 1.) Lumbar spondylosis, pre-existing; 2.) Possible prior low back pain with chiropractic treatment, according to intake form; 3.) Osteoarthrosis, right knee, pre-existing; 4.) Contusion, right knee, August 8, 2011, resolved; 5.) Possible sprain, right knee, August 8, 2011; 6.) Morbid obesity; 7.) Diabetes mellitus; and 8.) other medical conditions, not assessed.  Dr. Woodward concluded work was the substantial cause of Employee’s right knee contusion and sprain on August 8, 2011, any contusion or sprain of the right knee had resolved, no further treatment was required for the August 8, 2011 injury, no restrictions on work activities, Employee was medically stable, and there was no permanent partial impairment rating for a resolved contusion or sprain.  He found, “There is no instability of the knee.  Therefore, any sprain is a grade 1 sprain, which is expected to heal in six weeks.  Mrs. Flores-Jennings is now eight weeks from the work event.  Any knee sprain sustained on August 8, 2011 has resolved.”  (9/24/2011 EME Report, Dr. Woodward).

5) On October 13, 2011, based on Dr. Woodward’s EME report, Employer controverted disability benefits, permanent impairment benefits, additional medical and related transportation costs, and re-employment benefits. (10/13/2011 Controversion Notice).

6) On October 19, 2011, Employee filed a workers’ compensation claim for temporary total disability (TTD) benefits, medical and related transportation costs, penalty, interest, and a finding of an unfair or frivolous controversion. (10/19/2011Workers’ Compensation Claim).

7) On November 18, 2011, Employer sent Employee a full set of releases for her signature via regular mail and certified mail return receipt requested.  Releases included an Employment Records Release; medical information releases addressed to Excellence in Health Chiropractic, Adams Radiology Consultants and Providence Alaska Medical Center (August 8, 2009, forward); a Social Security Administration release; and Alaska Division of Workers’ Compensation (AWCB) release.  (11/18/2011 Letter to Elizabeth Flores-Jennings with releases attached).  

8) Employee was properly noticed if she did not wish to sign the releases, she could petition for a protective order and request a prehearing conference, within 14 days following service of Employer’s letter. Employee was informed if Employer did not receive signed releases or a petition for a protective order within 14 days, Employer would likely suspend her benefits until signed releases were received. (Id.).
9) On December 14, 2011, Employer received a return receipt for a letter and releases mailed to Employee on November 18, 2011, to her last known address in Anchorage, Alaska.  When comparing the signature on the return receipt, signed for on December 13, 2011, with Employee’s signature on filed documents, the signature on the return receipt does not appear to be Employee’s signature. (See certified mail return receipt, returned to Employer on December 14, 2011; USPS Track and Confirm, tracking number 70110470000339240993, December 13, 2011, 4:29 pm delivery; Observation and judgment).
10) On December 23, 2011, Employee did not file a protective order and returned two out of the five releases; specifically, the Providence Alaska Medical Center and Alaska Division of Workers’ Compensation releases.  Employee did not return releases for employment records, Excellence in Health Chiropractic, Adams Radiology records, or the Social Security Administration. (Holloway)  

11) On December 28, 2011, Employer filed a Petition to Compel and a second Controversion Notice based on Employee’s failure to sign releases.  (12/8/2011 Petition to Compel; 12/8/2011 Controversion Notice).

12) At a December 28, 2011 prehearing conference, Employee, appearing telephonically, “declined to sign releases for Medical records, Social Security records, and Employment records”, claiming the releases were overbroad.  Employee agreed to talk to a Workers’ Compensation technician about the specifics of her case before deciding whether or not she would sign the remaining releases.  No decision or order was made on Employer’s Petition to Compel.  The parties agreed to set a procedural hearing on the issue if an agreement could not be reached.  The parties stipulated to a March 21, 2012 oral hearing on the issue.  The prehearing conference summary did not provide notice to Employee her claim could be dismissed if the releases were not signed.  (12/28/2011 Prehearing Conference Summary).

13) On March 16, 2012, Employee filed with the Board written notice of change of address for service, via email, to Harvey Pullen, Workers’ Compensation Officer II, in accordance with 8 AAC 45.060(f).  Mr. Pullen forwarded Employee’s notice to Employer’s representative, Jeffrey Holloway.  The updated address never served as a valid address for service.  (3/16/2012, email from Employee, sent to Theresa Nelson and addressed to Mr. Pullen, Workers’ Compensation Officers; Holloway hearing testimony; Observation and judgment).

14) Employee’s March 16, 2012 email indicated her mother agreed Employee could receive claim correspondence at her mother’s address in Florida.  Her prior address of record was in Anchorage, Alaska.  Employee’s email states:

To Mr. Pullen or whom it may concern:

There is a conference or hearing schedule [sic] for March 21st.  I would appreciate your rescheduling this hearing for the following reasons:

I still have no permanent residence.  The copies of the papers that I had at the shelter were thrown out.  I presently have no access to a private telephone to participate in the hearing and no way to attend the hearing in Anchorage in person.

The post office box I was using has been closed.

I have a slip that shows that article 70100290000291454091 from Nova Pro was put in the box on December 24th but was sent back before it could be claimed.  If any papers have been sent from that date and forward I have not received anything.

My mother has agreed that I may use her home as my current mailing address to receive copies of what may have been sent at [address omitted].  

If you could please reschedule the hearing so that I may have time to receive whatever papers have been filed since December 9th, I would appreciate it.  I was hurt, my knee was injured, the tear as shown on the MRI needs to be fixed.

I was sure that the December hearing with the copy of the MRI provided would clear things up and set my recovery in motion.  However, it seems things are much more complicated than that and now it is about forms and filing and I simply don’t have the capacity to figure those things out.  As my health and the repair of my knee is at stake and I don’t have a copy of all the papers to present to an attorney so that they will consider helping me through this maze I respectfully request that you postpone this hearing until I can get the assistance I need to present what is necessary to get my knee fixed.

Thank you for your time and consideration.

I would appreciate any mail and a copy of whatever has been filed or sent since December be sent to me in care of my mother at [address omitted].

(Id.).
15) On March 16, 2012, Mr. Pullen responded to Employee:

Ms. Flores-

Sorry to hear about your situation.  I will update your contact information in our system.  If you would like a copy of your file maintained here at the Board’s office you will have to complete and file the Request for Release of Information (Form 076121 found on our website: http//www.labor.alaska.gov/wc under the “Quick Links” and “forms” menu.  I would be happy to reschedule the 3/21/2012 Hearing as you have requested, however, you will have to notify and confirm the cancelation with your employer’s attorney (Jeffrey Holloway. [number omitted] as they have the right to object to the cancellation.  The board will have to confirm both parties desire to cancel the Hearing before doing so.  Also, if you have not done so already, please notify Mr. Holloway of your updated contact information.  I will copy Mr. Holloway’s office with this email string to hopefully assist you in this matter.



(3/16/12 Workers’ Compensation email to Employee).

16) Neither Employee’s March 16, 2012 email, nor the Division’s reply to Employee, were contained in the August 7, 2012 hearing record.  At hearing, Mr. Holloway referenced Employee’s March 16, 2012 email sent to the division, and that he was copied on the division’s email communication with Employee.  Subsequently, he too communicated with Employee via email.  (Record).
17) The March 21, 2012 hearing on Employer’s petition to compel was cancelled. (3/21/2012 Hearing Notes Linda Cerro, Hearing Officer).

18) At an April 19, 2012 prehearing, Employer’s Petition to Compel was addressed.  On April 2, 2012, proper notice of the prehearing was sent, via regular mail, to Employee’s last known address at her mother’s home in Florida.  Employee did not receive actual notice of the prehearing. The regular mail was returned to the Board on April 10, 2012, with the notation “Return to sender, not deliverable as addressed, unable to forward.”  (See Regular Mail Envelope, returned to Board on 4/10/2012, containing 4/2/11 letter to Employee regarding prehearing set for 4/19/12).

19) Employee failed to attend the April 19, 2012 prehearing; Employer’s representative, Jeffrey Holloway, did attend.  Employee had yet to file a protective order or sign the three remaining releases.  The board designee reviewed the releases and made a ruling on Employer’s Petition to Compel.  The board designee found Employer’s general medical release was appropriate, and Employee was ordered to sign it.  Likewise, the employment records release was found appropriate, and Employee was ordered to sign it.  Employee was also ordered to sign a modified Social Security release.  (4/19/2012 Prehearing Conference Summary).  

20) On May 2, 2012, Employee was served the prehearing conference summary containing the board’s designee’s findings and orders, via regular mail.  An Affidavit of Readiness for Hearing, Employment Records Release, and Release of Medical Information were attached.  On May 10, 2012, the correspondence was returned to the board with USPS notation, “Return to sender, not deliverable as addressed, unable to forward.” (See Regular Mail Envelope, returned to Board on 5/10/2012, containing 4/19/2012 Prehearing Conference Summary, a blank Affidavit of Readiness for Hearing, Employment Records Release, and Release of Medical Information). 

21) Employee was not served actual notice of the April 19, 2012 prehearing, nor did she receive actual notice of the order.  (Observation and Judgment).
22) On May 15, 2012, Employer sent Employee, via regular mail and certified mail return receipt requested, a letter referencing the April 19, 2012 prehearing conference summary and the modified social security release to be signed. Employee was informed she was statutorily required to provide the written release, and if she did not wish to sign the release, she could petition for a protective order and/or request a prehearing conference within 14 days following service of Employer’s letter.  Lastly, she was informed if Employer did not receive the signed release or a petition for a protective order within 14 days, the employer would likely suspend her benefits until the signed release was received.  The regular mail was returned to Employer on May 22, 2012, with the notation, “Return to Sender, Not Deliverable as Addressed, Unable to Forward.”  The certified mail return receipt requested was returned to Employer on June 11, 2012, with no notation made and no signature.  (5/15/12 Letter to Elizabeth Flores-Jennings with releases attached; See copy of Regular Mail Envelope, sent by Employer on 5/15/12 and returned to Employer on 5/22/12; See copy of Certified Mail Envelope, sent by Employer on 5/15/12 and returned to Employer on 6/11/12).
23) Employer’s representative was aware that Employee did not receive the releases sent on May 15, 2012.  (Observation and judgment).

24) On May 24, 2012, Employer filed a petition to dismiss Employee’s claim.

25) On July 9, 2012, Notice of Hearing on the petition to dismiss, scheduled for August 7, 2012, was sent to Employee’s last known address, located in Florida, via regular mail and certified mail return receipt requested.  Delivery was attempted on July 12, 2012 and July 17, 2012. The certified mail was returned to the Board on July 27, 2012, USPS notation states, “Return to Sender, Unclaimed, Unable to Forward.”   The regular mail was returned to the Board on July 20, 2012, with the notation “Return to Sender, Not Deliverable as Addressed, Unable to Forward.” Employee was timely and properly served with notice of hearing, with at least ten days notice of hearing’s time and place. (See Certified Mail Envelope, returned to Board on 7/27/12, containing 7/9/12 hearing notice; See Regular Mail Envelope, returned to Board on 7/20/2012, containing 7/9/12 hearing notice; Observation and judgment).

26) Employee was not present at August 7, 2012 hearing. (Observation).

27) On August 6, 2012, an attempt was made to reach Employee by telephone.  Her last known telephone number was not in service.  (8/6/2012 Workers’ Compensation Division log note, attempted call to Employee from Division office assistant, Workers’ Compensation System).

28) At the August 7, 2012 hearing, without the March 16, 2012 email correspondence between Employee and Workers’ Compensation Officer II, Harvey Pullen, and on an incomplete record, an oral decision dismissing Employee’s claim was issued.  (3/16/12 email from Employee sent to Teresa Nelson and addressed to Harvey Pullen, Workers’ Compensation Hearing Officers; 3/16/12 reply email from Harvey Pullen to Employee; Record; Observation and judgment).
29) After the August 7, 2012 hearing, an electronic email archive database search was conducted, and Employee’s March 16, 2012 email and the board designee’s March 16, 2012 response were located.  Employee’s situation and lack of notice is relevant in considering Employer’s petition to dismiss.  (Observation and judgment).
30) On August 22, 2012, a letter was sent to Employee and Employer, via regular mail and email, advising them the record was being re-opened to include these emails, which stated:
“To avoid denial of due process to any party and to protect the rights of all parties, the record has been re-opened to include these emails in the case file and for the board’s consideration.  Please find them attached to this letter.  If either party wishes to file anything additional relating to this correspondence, it must be filed with the Board on or before September 5, 2012 and copied to the opposing party.  The record will remain open until September 6, 2012.  


(August 21, 2012 Hearing Officer Letter to Employer and Employee).

31) On August 26, 2012, the Hearing Officer’s August 21, 2012 letter, sent by regular mail to Employee’s last known address, in Florida, was returned to the Board with the notation “Return to Sender, Not Deliverable as Addressed, Unable to Forward.”  (See Regular Mail Envelope, returned to Board on 8/26/2012, containing 8/21/2012 letter to parties).

32) On September 5, 2012, Employee responded via email.  Employee updated her address and expressed her desire for her claim to go forward and her willingness to sign any remaining releases.  Employee’s letter states:

Thank you for the email.  Please do not close the case.  

I have not received any mail, do not have a permanent address and the meniscus tear in my knee still needs to be fixed.  


I thought once the MRI was obtained that clearly showed why my knee wasn’t healing that I would get the treatment needed.  That didn’t happen.  


Then I thought the December hearing was to enter the MRI into the record and the [sic] I would get treatment.  That didn’t happen either.  


Then the last hearing I thought again that would happen but it didnt. [sic].  They simply had more forms for me to sign.  I voluntarily signed the forms in the beginning because I assumed they were simply looking to get my injury fixed and back on my feet.  When that didn’t happen and in fact they paid some guy to follow me and take pictures of me walking instead of going with the medical records that showed I had a tear and that was why I wasn’t healing then I realized I couldn’t trust them and I started wondering about all the forms they were having me sign.

If I recall right, I guess there is probably a recording, the last thing I recall was that the lawyer said he would revise the forms so they included only the dates and party of the body I injured.  Instead of the blanket form that they wanted to send to my employer asking for any and all personal informationon [sic] me.  I didn’t see what that had to do with my injury.  He may have sent me that revised form and I didn’t get it but I have no problem signing the revised ones we talked about.  The medical forms I can sign again if needed but they already have them.  
Again, thank you very much for contacting me.  I do still need to get my knee fixed and the benefits for the weeks that were denied.  Thank you.

My address for mail is [address ommitted].

 I sometimes get mail at [name of homeless shelter omitted], but it is not very reliable and I  wouldn’t know for sure if you sent me anything or not.  I do usually get to check email about once a week.  Thank you again for taking the time to locate and contact me instead of justing closing the case.  I just want to get my knee fixed.

 (September 5, 2012 Email from Employee).

33) On September 5, 2012,  Employer objected to reconsideration of the August 7, 2012 oral order.  Additionally, the letter stated:
 [T]he correspondence from the Hearing Officer dated 8/21/12 left open the record until 9/6/12 for either party to “file anything related to” the email exchange between the parties dated 3/16/12, which was being included in the record.  Ms. Flores-Jennings’s [sic] email below does not pertain to the 3/16/12 email documentation and is instead being used as testimony and argument.  Ms. Flores-Jennings email communication below is hearsay and cannot be used to support any finding of fact under 
8 AAC 45.120(e).  Ms. Flores-Jennings’s [sic] email has not been subject to cross examination, and the employer does not waive its right to cross-examination under 8 AAC 45.120(f).

(9/5/12 Letter from Employer).
35)  At hearing on August 7, 2012, a finding of fact that Employee had been ordered at the December 28, 2011 prehearing to comply with discovery was made.  Employee had not been so ordered.  This finding was a mistake of fact.  The decision to dismiss relied on this mistake of fact and factual errors that Employee received actual notice of the April 19, 2012 prehearing and board designee’s order to comply.  Employee did not receive actual notice of the prehearing or prehearing conference summary with order to comply, nor did she receive notice of the potential consequences for failure to comply with the discovery order.  In reliance on these mistake of facts, Employee was found to have acted willfully, thus resulting in the decision to dismiss her case.  Reliance on these mistakes of fact to render a decision was legal error.  (August 7, 2012 Hearing Record; December 28, 2011 and April 19, 2012 Prehearing Conference Summaries; Observation and Judgment).

PRINCIPLES OF LAW

AS 23.30.001 provides, in part:


It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 
(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by the statute; . . . .

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.107(a)


Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  . . . 
AS 23.30.108, provides, in part:

(a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the Board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee's rights to benefits under this chapter are suspended until the written authority is delivered.

(b) . . . During any period of suspension under this subsection, the employee's benefits under this chapter are forfeited unless the board…determines that good cause existed for the refusal to provide the written authority.

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  . . . 

  . . . .

AS 23.30.108(c) provides procedure and authority for us to control discovery and resolve discovery disputes.  Further, it provides the Board with the specific authority to order compliance with discovery and to order sanctions for the refusal to comply with discovery orders by the board’s designee.  In extreme cases, the board may dismiss a claim for willful obstruction of discovery.  See, e.g., Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarroll v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997).  But, see, Erpelding v. AWCB, R&M Consultants, Inc., et al., Case No. 3AN-05-12979 CI (Alaska Superior Ct, April 26, 2007).
However, exercise of the extreme sanction of dismissal has been reversed as an abuse of discretion where the Board has failed to consider and explain why a sanction short of dismissal would not be adequate to protect the parties’ interests.  E.g., Erpelding v. AWCB, R&M Consultants, Inc., et al., Case No. 3AN-05-12979 CI (Alaska Superior Ct, April 26, 2007), reversing Erpelding v. R&M Consultants, Inc., et al, AWCB Dec. No. 05-0252 (October 3, 2006). 

In some cases, employees’ failure to cooperate with discovery has been found particularly egregious, after ample warnings of possible dismissal, and employees’ claims have been dismissed in their entirety.  Eppinger v. Chris Berg, et.al., AWCB Decision No. 05-0147 (May 31, 2005).  The harsh sanction of dismissal of an employee’s claim for failure to comply with discovery is not imposed without ample warning and notice to the employee.  McCarroll v. Catholic Social Services, AWCB Decision No. 97-0001 (January 6, 1997).  
“[T]he Board has dismissed claims when the employee refused to comply with the Board's order to answer the employer's discovery requests and there are no extenuating circumstances to justify such failure.”  Zaragoza v. Trident Seafoods, 200406009, 2006 WL 1811019 (Alaska Work. Comp. Bd. June 29, 2006); See Maine v. HoffinanNanckaert, J.V., AWCB Decision No. 97-0241 (November 28, 1997); Church v. Trident Seafoods Coop., AWCB Decision No. 00-0221 (October 27, 2000).

AS 23.30.135 provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case . . . where right to compensation is controverted . . . upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, . . ., make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 44.62.540. Reconsideration

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

  …

8 AAC 45.060 provides, in part:



…


(e) …the board will serve notice of the time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties.

(f) Immediately upon a change of address for service, a party or a party's representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address.

(g) If, after due diligence, service cannot be done personally, electronically, by facsimile, or by mail, the board will, in its discretion, find a party has been served if service was done by a method or procedure allowed by the Alaska Rules of Civil Procedure.

8 AAC 45.070(f) provides as follows:


If the Board finds that a party was served with notice of hearing and is not present at 


the hearing, the Board will, in its discretion, and in the following order of priority,

(1) proceed with the hearing in the party’s absence and, after taking evidence, decide the issues in the application or petition;

(2) dismiss the case without prejudice; or 

(3) adjourn, postpone, or continue the hearing.

Under Alaska Rules of Civil Procedure (ARCP) 5(a), (b), and (f), pleadings and other papers may be served by mail, with proof of service.  Service is complete when mailed to the party's last known address.  Under ARCP 5(i), while the case is pending, parties must immediately inform the court and all other parties, in writing, of any changes in their mailing address.  See also, 8 AAC 45.060(f).

8 AAC 45.050(f)(4) provides:

The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.

The “appropriate recourse for allegation of legal error is a direct appeal or petition to the board for reconsideration of the decision….”  George Easley Co. v. Estate of Lindekugel, 117 P.3d 734, 743-44 (Alaska 2005).  “As normally used in context of administrative adjudication, ‘review’ implies consideration of case by one other than entity which initially decides it, while ‘reconsideration’ implies reexamination, and possibly different decision, of case by entity which initially decides it.”  Union Oil Co. of California v. State, Dept. of Natural Res., 526 P.2d 1357 (Alaska 1974).

In Lindekugel v. Fluor Alaska, Inc., 934 P.2d 1307, 1312 (Alaska 1997), the court examined whether an oral administrative order was a final order for purposes of triggering the thirty-day appeal period. 

A review of our case law has not revealed any case in which we have held that an oral administrative order was a final order for the purposes of triggering the thirty-day appeal period expressed in Appellate Rule 602(a) or its predecessor, Appellate Rule 45. Similarly, AS 23.30.125(a) requires that a final order be written, since oral orders cannot be filed….

In Fred Meyer, Inc. v. Kristine Updike, AWCAC Decision No. 120 (October 29, 2009), the commission ruled the board erred when it failed to review the complete record and rendered a decision on an incomplete record.  In the Updike matter, the commission identified records clearly missing from the board’s record.  Despite the board’s representation to the commission the determination was based upon the complete record before the board when the case was heard, the commission concluded the record was incomplete.  The commission chided the board for failing to notify the parties the board record was incomplete and concluded “…the board’s failures are manifest or plain errors because they are ‘obvious mistakes’ that create ‘a high likelihood that an injustice has resulted.’”  Id., at 11 (citations omitted).

ANALYSIS

1. Was the oral decision to proceed with the August 7, 2012 hearing in Employee’s absence correct?

On March 16, 2012, Employee filed written notice of her change of address for service, as required under 8 AAC 45.060(f).  Her updated address for service was located in Florida.  On July 9, 2012,  Employee was served with legal notice of the time and place of the August 7, 2012 hearing, as defined by 8 AAC 45.060(a)(e)(f).  Notice to Employee was served by regular mail and certified mail, at least 10 days before the date of the hearing, at her last known address in Florida.  The certified mail was returned with the notation, “Return to Sender, Unclaimed, Unable to Forward,” and the regular mail was returned with the notation, “Return to Sender, Not Deliverable as Addressed, Unable to Forward.”  The hearing in this matter was scheduled for and held on August 7, 2012.  Employee did not appear.  Employer’s representative appeared.  There was not a working telephone number to reach Employee for telephonic purposes. Employee’s March 16, 2012 email, which described her living circumstances and difficulties, as well as gave the date her address was updated, were not part of the record at the time of hearing.  Prior to proceeding with the hearing in Employee’s absence, the known facts were reviewed.  An oral decision was made to proceed in Employee’s absence, pursuant to 8 AAC 45.070(f)(1).  The oral decision to proceed in Employee’s absence was correct. 

2. If the Board’s issuance of an oral order dismissing Employee’s claim was in error, is it proper, on its own motion, to vacate and reconsider the August 7, 2012 oral order?
The commission has held plain error is committed if a decision is rendered based on an incomplete record.  In the instant matter, an oral decision was issued, dismissing Employee’s claim, without a complete record.  

At the August 7, 2012 hearing, Mr. Holloway made reference to a March 16, 2012 email, sent from Employee to a board designee, updating her address for service and requesting a hearing cancellation.  Mr. Holloway was copied the email Employee sent to the board designee and the board designee’s response to Employee’s email.  Mr. Holloway proceeded to communicate with Employee via email.  The email exchange between the division and Employee was not part of the hearing record, and an oral decision dismissing Employee’s claim was issued without these emails and on an incomplete record.

After the hearing, an electronic email archive search was conducted, and the emails were located.  These emails should have been a part of the record.  On August 21, 2012, to avoid denial of due process to any party and to protect the rights of all parties, a letter was sent, by mail and email, notifying the parties the record was being re-opened to include these emails.  The parties were provided copies of the emails and permitted to file anything relating to them on or before September 5, 2012. 

At the August 7, 2012 hearing and in issuing the oral decision to dismiss, it was found Employee had been ordered at the December 28, 2011 prehearing to comply with discovery.  Employee had not been so ordered, and this was a mistake of fact.  Additionally, the decision to dismiss relied on the mistake of fact Employee had received actual notice of the April 19, 2012 prehearing and board designee’s order to comply.  Review of the complete record shows Employee did not receive actual notice of the prehearing, nor of the prehearing summary and order to comply.  The prehearing notice and prehearing summary, containing the order to comply, were sent back to the division with the notation “Return to Sender, Unclaimed, Unable to Forward,” when sent by certified mail return receipt requested.  When sent by regular mail, the mail was returned with the notation, “Return to Sender, Not Deliverable as Addressed, Unable to Forward.” 

In reliance on mistake of facts, specifically that Employee received actual notice of the April 19, 2012 prehearing and board designee’s order to sign releases, it was determined Employee acted willfully.  This determination resulted in the decision to dismiss Employee’s claim.  Dismissing Employee’s claim based on an incomplete record and mistake of facts, is manifest, plain error.  It was legal error to issue a decision based on factual mistakes.

Under Alaska law, the appropriate remedy for legal error is reconsideration of a decision.  If a legal error has been committed, the Board has a right, upon its own motion, to reconsider its decision.  The power to reconsider expires 30 days after a decision is delivered or mailed to the parties.  Because both legal error and plain error were committed, the appropriate recourse is to vacate and reconsider the August 7, 2012 oral order dismissing Employee’s claim.  The time to reconsider has not expired, as the oral order has not been memorialized and delivered or mailed to the parties.  If the 30 day period tolled from date the oral order was issued, Employee would be denied due process.   She was not present at the August 7, 2012 hearing and has not been served notice of the oral order.  The order to dismiss is vacated and the case will be reconsidered.

3. Should Employer’s petition to dismiss Employee’s claim be granted or denied?
Employer contends Employee willfully resisted compliance with Employer’s discovery requests and an April 19, 2012 board designee discovery order to sign releases.  Employer petitioned to dismiss Employee’s claim, pursuant to AS 23.30.108, maintaining Employee’s failure to sign requested releases and failure to comply with the board designee’s discovery order have been willful and prejudicial to Employer.

The extreme sanction of dismissal of an employee’s claim, without a showing of willfull obstruction of discovery, is not favored.  Dismissal has been found appropriate when an employee’s failure to comply with discovery is particularly egregious and after ample warnings of possible dismissal have been provided.  Dismissal has also been ordered in cases after an employee has been ordered to comply with discovery and no extenuating circumstances existed to justify failure to comply.  

In the instant case, Employer sent Employee five releases to be signed on November 18, 2011.  On December 23, 2011, Emloyee returned two of the releases, but as explained in the December 28, 2011 prehearing conference summary, she declined to sign the remaining releases, asserting the releases were overbroad.  Employee did not petition for a protective order, nor did the board designee issue an order compelling Employee to sign the releases.  However, at the December 28, 2011 prehearing, employee “agreed to review the W/C and You packet and speak with a Technician about the specifics of her case before deciding whether or not to sign the additional releases.”  At the prehearing, the parties agreed to set a procedural hearing on the issue if they could not reach an agreement.  At that time, an oral hearing was set for March 21, 2012, but this hearing was cancelled.  

On March 16, 2012, Employee sent an email to the division.  The existence of this email did not come to light until the August 7, 2012 hearing, and relevant information regarding Employee’s situation was not part of the record.  Employee’s last known address, given in the March 16, 2012 email, never served as a valid address for service; all documents served to the address were returned as undeliverable.  

On April 19, 2012, a prehearing conference was held to address Employer’s Motion to Compel.  Employee did not attend the prehearing.  The board designee ordered Employee to comply with discovery.  Employee was not served actual notice of the prehearing, nor did she receive actual notice of the prehearing conference summary and board designee’s discovery order.  The August 7, 2012 oral order dismissing Employee’s claim relied on the mistake of fact Employee had received actual notice of the April 19, 2012 prehearing and board designee’s order to comply. 
On May 15, 2012, via certified mail and regular mail, Employer sent Employee a modified social security release to be signed, accompanied by a letter notifying Employee of her right to petition for a protective order, referencing the board designee’s order in the April 19, 2012 prehearing conference summary.  Employer was aware Employee did not receive the May 15, 2012 letter with the modified release.  The regular mail was returned to Employer on May 22, 2012, with the notation, “Return to Sender, Not Deliverable as Addressed, Unable to Forward.”  The certified mail return receipt requested was returned to Employer on June 11, 2012, with no notation made and no signature.
After the August 7, 2012 hearing, an electronic email archive database search was conducted; Employee’s March 16, 2012 email and the division’s response were located.  The parties were advised the record was re-opened to include these emails and invited to file anything additional relating to the email correspondence.  Both Employee and Employer provided further comment.  
On September 5, 2012, Employee responded via email.  Employee expressed her desire for her claim to go forward and her willingness to sign any remaining releases.  Employee acknowledged Mr. Holloway may have sent her revised releases, but asserted she did not receive them.  Employee’s email also provided written notice of an updated address for service.

On September 5, 2012, in response to the board’s August 21, 2012 letter and Employee’s September 5, 2012 email, Employer objected to reconsideration of the August 7, 2012 oral order.  Employer asserted Employee’s email did not pertain to the March 16, 2012 email documentation and was instead being used as testimony and argument.  Employer contended Employee’s email communication is hearsay and cannot be used to support any finding of fact under 8 AAC 45.120(e); Employer does not waive its right under 8 AAC 45.120(f), because Employee’s email has not been subject to cross examination.

To make a determination regarding Employer’s petition to dismiss Employee’s claim, consideration of Employee’s September 5, 2012 correspondence is not necessary.  
It is the legislature’s intent that workers’ compensation cases shall be decided on their merits except where otherwise provided by the statute.  See AS 23.30.001(2).  AS 23.30.108(c) provides for dismissal of a claim; however, such a harsh sanction is only appropropriate when a sanction short of dismissal would not be adequate to protect the parties’ interests.   

In the instant matter, the only warning Employee was given and actually received that her claim could possibly be dismissed, if she did not sign the remaining releases, was the November 18, 2011 letter from Employer.  The December 28, 2012 prehearing conference summary does not state possible dismissal for failure to sign the releases was reinforced to Employee, nor was she ordered to comply with discovery.  Thereafter, Employee updated her address for service but failed to provide the Board and Employer with a valid address.  Consequently, Employee did not receive actual notice of the April 19, 2012 prehearing, nor of the board’s designee’s order to comply.  Employee’s March 16, 2012 email reflects Employee’s living circumstances and the difficulties she had in pursuing her claim.  Discovery of Employee’s March 16, 2012 email revealed Employee had not abandoned her claim and was in contact with the division.  Employee has not demonstrated a level of willfull resistance to comply needed to justify dismissal.  In light of the totality of circumstances in this matter, dismissal of Employee’s claim is an excessive sanction.

Despite vacating and reconsidering the August 7, 2012 oral order to dismiss and, upon reconsideration, our refusal to dismiss Employee’s claim, the continued suspension of Employee’s benefits, until she has complied with discovery orders, shall adequately protect all parties’ interests.  Employee shall have until November 25, 2012, to comply with discovery and sign the remaining releases.  The releases to be signed and returned to Employer and the board are: 1) employment records releases; 2) medical records release, and 3) the Social Security Administration release.  The releases to be signed by Employee shall be mailed and emailed to Employee along with the order. 

Employee is advised, if she fails by November 25, 2012 to sign and return the releases as ordered, her case may be dismissed.  Jurisdiction over this matter is retained.

CONCLUSIONS OF LAW

1.) The oral decision to proceed with the August 7, 2012 hearing in Employee’s absence was correct.

2.) The board erred in issuing an oral order dismissing Employee’s claim, and it is proper, on the board’s own motion, to vacate and reconsider the August 7, 2012 oral order.

3.) Employer’s petition to dismiss Employee’s claim should be denied.
ORDER

1) The August 7, 2012 oral decision to dismiss Employee’s claim is vacated.

2) Employers petition to dismiss Employee’s claim is DENIED. 

3) Employee is to sign, date, and serve upon Employer and file with the board, no later than November 25, 2012, the employment records release; medical records release; and the Social Security Administration release. 
4) Jurisdiction is retained to address dismissal if Employee fails to comply with this order.
Dated at Anchorage, Alaska on October 19, 2012.
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APPEAL PROCEDURES
This order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in The Matter of the Petition to Dismiss the Employee’s Claim for Failure to Comply With Discovery Elizabeth Flores-Jennings Employee / Respondent v. Chenega Corporation / Employer / Petitioner; Case No. 201113452; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 19, 2012.
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