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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	NEAL T. LACY, 

                                                Employee, 

                                                Applicant

                           v. 

STATE OF ALASKA,

                                               Self-insured                 

                                               Employer,

                                               Defendant.
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	FINAL DECISION AND ORDER

AWCB Case Nos.  201019500(M), 201015018

AWCB Dicision No. 12-0190
Filed with AWCB Anchorage, Alaska 

on November 6, 2012


Neal T. Lacy’s appeal of the reemployment benefits administrator designee’s (RBA designee or designee) decision  he is ineligible for reemployment benefits, and the parties’ joint appeal of the reemployment benefits administrator’s (RBA) rejection of the parties’ stipulation and board order to conduct a new eligibility evaluation, were heard in Anchorage, Alaska on September 12, 2012.  A September 5, 2012 hearing date, scheduled at a July 19, 2012 prehearing conference, was continued when State of Alaska Anchorage offices closed due to weather on September 5, 2012.  Attorney Chancy Croft represents Neal Lacy (Employee).  Assistant Attorney General M. David Rhodes represents the State of Alaska (State or Employer).  Rehabilitation specialist Liz Dowler and the State’s insurance adjuster Roberta Highstone testified.  The record closed at the hearing’s conclusion.  

Given the considerable delay in the reemployment process, which precipitated the parties’ stipulation and joint appeal of the RBA’s refusal to implement it, a summary interim order was issued on September 12, 2012, with the full written decision to follow in accordance with 
AS 23.30.110(c).  This final decision and order memorializes the summary interim order, and enumerates the findings of fact and conclusions of law supporting it.  

ISSUES

The parties jointly contend the RBA designee abused her discretion when she retroactively applied a substantive regulatory change, and based on her misapplication of the law found Employee ineligible for reemployment benefits.  

1. Did the RBA designee abuse her discretion when she found Employee ineligible for reemployment benefits?

The parties jointly contend the RBA abused his discretion when he refused to implement the parties’ stipulation and corresponding board order to appoint a new rehabilitation specialist to conduct another eligibility evaluation. The State specifically contends the eligibility evaluation conducted in this case was “irrefutably” and “woefully inadequate,” and the eligibility determination “erroneous.”  It contends the RBA failed to compel the specialist to meet statutory deadlines, a problem “not unique to this case” or “limited to a single specialist,” causing delays which impose substantial financial burdens on all employers.  It questions why the RBA has taken no action to discipline the specialist in this case, who remains on the RBA’s approved list.  The State contends that permitting stipulations between parties is consistent with law, “encourages parties to cooperate to timely resolve” the “all too common” issues of administrative delay in the reemployment process, and the RBA’s refusal to implement the stipulated order was manifestly unreasonable.  The State further contends the RBA is subordinate to the board, is bound by board orders, and his refusal to implement the board approved stipulation in this case reflects a failure to apply controlling law.    

2. Did the RBA abuse his discretion by refusing to implement the parties’ stipulation and corresponding board order for a new eligibility evaluation?  

FINDINGS OF FACT

Review of the record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On October 2, 2010, while employed as a Public Safety Technician for the State of Alaska Department of Public Safety, Wildlife Troopers, Employee injured his back while attempting to free a grounded skiff from a sand or gravel bar in the Susitna River.  The injury was assigned Alaska Workers’ Compensation Case No. 201015018. (Report of Occupational Injury, October 2, 2010).

2) On October 29, 2010, Employee reinjured his back while on 4-wheeler patrol.  This injury was assigned Alaska Workers’ Compensation Case No. 201019500. (Report of Occupational Injury, November 1, 2010).

3) Employer has not contested compensability.  It began paying temporary total disability benefits (TTD) of $541.09 per week on November 17, 2010, and paid a 2% permanent partial impairment benefit.  Employer would begin paying reemployment “gap stipend” benefits of $473.46 per week on July 30, 2011, while awaiting completion of an eligibility evaluation and RBA determination on Employee’s eligibility for reemployment benefits. (Compensation Report; WC database “Payments” tab).

4) On February 17, 2011, Employee called the RBA’s office stating he had been off work due to injury since November 16, 2010, and inquiring about his eligibility for reemployment benefits.  He was instructed to call the State’s insurance adjuster and request they send a letter confirming his off work status. (WC database, “Rehab” tab).

5) On February 28, 2011, the RBA received Employer’s 90-day time loss verification letter.  (Id).

6) On March 3, 2011, rehabilitation specialist (RS) Steven Coley was selected to perform a reemployment benefits eligibility evaluation.  (Letter appointing RS, March 3, 2011).

7) On March 10, 2011, the RS wrote to treating physician Susan Klimow, M.D., seeking her prediction whether Employee would suffer permanent impairment as a result of his work injuries, and whether he would be able to perform as a Vocational Training Instructor (SCODRDOT
 097.221-010), Marine Service Manager (SCODRDOT 187.167-130) and Public Safety Technician II.   The SCODRDOT job descriptions for Vocational Training Instructor and Marine Service Manager were enclosed, as was a description of the duties required of a Public Safety Technician II, developed by the RS, who opined no equivalent SCODRDOT existed for the Employee’s job duties as a Public Safety Technician II.  The RS also wrote to the RBA, enclosing these job descriptions, disclosing he had written the description for Public Safety Technician II, had not used a SCODRDOT, and inviting questions from the RBA “about the DOT titles selected.” (Letter from RS to Dr. Klimow, March 10, 2011; letter from RS to RBA designee).  There is no evidence the RBA responded to the RS’s letter.  (Record).

8) On March 29, 2011, the RS informed the RBA he had interviewed both Employee and Employer, and had contacted Dr. Klimow regarding permanent impairment.  He reported Dr. Klimow would not respond to his inquiry until she met with Employee at an April 4, 2011 appointment.  The RS requested a 30-day extension within which to complete the eligibility evaluation.  (Letter to RBA, March 29, 2010).

9) On April 4, 2011, Dr. Klimow replied to the RS’s letter, opining Employee would sustain a permanent impairment as a result of his October 29, 2010 work injury, would not have the physical capacity to perform as a Public Safety Technician II, but would have the physical capacity to work as a Vocational Training Instructor.  Dr. Klimow stated Employee’s ability to work as a Marine Service Manager could not be determined at that time.  (Dr. Klimow response to RS’s March 10, 2011, letter). 

10) Finding unusual and extenuating circumstances, on April 6, 2010 the RBA granted the RS’s request for an extension of time to file his eligibility evaluation report.  The RS was notified his final eligibility report was now due May 2, 2011.  (Letter from Debra Reed to RS, April 6, 2010).

11) On May 11, 2011, nine days after the extended due date for the report, the RBA wrote to the RS, reminding him the law allowed only 60 days to complete an eligibility evaluation, and he had exceeded the allowable timeframe. The RBA ordered the RS to complete the evaluation and submit his report within ten days of his letter, or by May 21, 2011.  The RBA notified the RS his failure to file his report might result in reassignment of the case to another rehabilitation specialist.  (Letter from RBA Mark Kemberling to RS, May 11, 2011).

12) On May 23, 2011, nine days after the RS would have received the RBA’s letter, and two days beyond the extended due date for his final eligibility report, the RS wrote to Dr. Klimow, informing her Employee’s eligibility determination “will be suspended” until she addressed his ability to work as a Marine Service Manager.  (Letter from RS to Dr. Klimow, May 23, 2011).

13) On June 6, 2011, more than a month after the extended due date for his final eligibility report, the RS filed a status report, recommending the eligibility determination be suspended until Dr. Klimow addressed Employee’s ability to work as a Marine Service Manager. (Status Report, dated Sunday, May 27, 2011, received per receipted date stamp Wednesday, June 6, 2011).  

14) On June 29, 2011, forty days after the extended due date for the final eligibility report, the RBA designee responded to the RS’s June 6, 2012 status report, identifying numerous deficiencies in his report, including his selection of inappropriate SCODRDOT job descriptions.   The designee instructed the RS to select an appropriate SCODRDOT for the duties Employee performed in his position as a Public Safety Technician II, and to clarify Employee’s marina duties, specifically whether he was a manager or mechanic.  The designee enclosed a copy of the RBA Guide for Preparing Reemployment Benefits Eligibility Evaluation (RBA Guide) and directed the RS’s attention to sections addressing labor market surveys.  (Letter from Deborah Torgerson to RS, June 29, 2011).  The RBA Guide enclosed was presumably the then current version, a revision issued June 26, 2009.  (RBA Guide, June 26, 2009; inference).

15) Also on June 29, 2011, the designee appears to have electronically “Suspended” Employee’s eligibility determination, although written notice of a suspension was not conveyed to the parties.  (Workers’ Compensation computer database, “Rehabilitation” tab, June 29, 2011; record).

16) On July 1, 2011, Employee telephoned the RBA designee stating he agreed the RS had not accurately represented his work history in his reports. Employee was instructed to write a letter to the RBA if the RS’s next report contained further inaccuracies. (Workers’ Compensation computer database, “Rehabilitation” tab, July 1, 2011).

17) On July 18, 2011, Employee wrote to the RBA designee:

I have some serious concerns about how this Evaluation is being conducted.  After our conversation I called Steve Coley and inquired about your letter and a face to face meeting with him.  He said we did not need one. And that he was working some different Job descriptions to send to the doctor.  I told him, last week at the doctors office they had not seen these yet.  Mr Coley told me he would send them to me and the doctors for this weeks appointment.  The doctor told me today she still had not seen these descriptions.  I would like your help in this manner.  I would like to request a new case manager for this.  (Grammar, word choice and punctuation as in original).

(Employee letter to designee, July 18, 2011; Record).

18) On July 20, 2011, Employee twice called the RBA’s office to speak with the designee.  He relayed his desire that his eligibility evaluation be finished, and asked for a “timeline” for its completion.  He was instructed to contact the RS.  (Workers’ Compensation computer database, “Rehabilitation” tab, July 20, 2011).

19) On July 25, 2011, Employee again called the RBA to report the RS had not returned any of his telephone calls.  (Workers’ Compensation computer database, “Rehabilitation” tab, July 25, 2011).

20) On July 29, 2011, Employee again called the RBA.  He reported the RS was still not returning his phone calls, and had still not sent Dr. Klimow the new job descriptions he was instructed to send a month ago.  Employee again requested another rehabilitation specialist be assigned.  He was told the designee would contact the RS to “get things up to speed” and he should call back the following week.  The designee later “[a]ttempted to leave” a “voice mail message for RS to get eval done.”  (Workers’ Compensation computer database, “Rehabilitation” tab, July 29, 2011).

21) On August 1, 2011, the designee, by fax and mail, sent a copy of her June 29, 2011 letter to the RS.  She prominently inscribed on the letter, “Second Request” “Please finish eval ASAP,” and enclosed a copy of Employee’s July 18, 2011 letter.  (RBA designee Second Request letter to RS, August 1, 2011).

22) On August 1, 2011, the designee again appears to have electronically “Suspended” Employee’s eligibility evaluation determination. (Workers’ Compensation computer database, “Rehabilitation” tab, August 1, 2011).

23) On August 9, 2011, forty-one days after the designee instructed him to do so, the RS sent Dr. Klimow additional job descriptions for Marine Service Manager, Public Safety Officer, Construction Worker II, and Laborer Stores, asked that she respond “at her earliest convenience,” and in the space provided indicate her prediction whether Employee has now, or upon attaining medical stability will have the permanent physical capacities to perform those jobs.  The job description for Marine Service Manager was a list of the duties required of that position at Burkeshore Marina, in Big Lake, Alaska, compiled by its Service Manager, David Bogert, and dated June 1, 2011, not a similar or equivalent SCODRDOT job description.  (Letter from RS to Dr. Klimow, dated August 2, 2011, faxed to Dr. Klimow on August 9, 2011, fax cover sheet reflecting August 9, 2011 transmission of letter dated August 2, 2011; Marine Service Manager job description, dated June 1, 2011).

24) Also on August 9, 2011, the RBA received another status report from the RS, dated August 8, 2011.  The status report referenced the designee’s June 29, 2011 letter concerning deficiencies in the RS’s earlier report, and stated “the deficiencies have been or are in the process of being addressed.”  The deficiencies the RS referenced included the need to submit additional job descriptions to Dr. Klimow.  The RS stated “that has been done and additional job descriptions . . . were submitted to Dr. Klimow ‘on or about August 2, 2011,’ and noting he was awaiting her response.  The report did not explain why, when the Marine Service Manager job duties were compiled for his examination on June 1, 2011, he did not select appropriate SCODRDOTs, or them to Dr. Klimow until sixty-nine days later.  Notably, although the RS’s August 8, 2011 report states he submitted the additional job descriptions to Dr. Klimow “on or about August 2, 2011,” and his enclosed letter to Dr. Klimow is dated August 2, the record suggests he did not transmit the letter to Dr. Klimow until he faxed it to her on August 9, 2011. (Eligibility status report, August 8, 2011; Fax cover sheet transmitting August 2, 2011 letter to Dr. Klimow on August 9, 2011).

25) On September 6, 2011, Employee called the RBA’s office to again report the RS had not contacted him, and was not returning his phone calls.  Employee stated he did not know where in the process he was, believed the RS was taking too long to obtain the necessary information to move his claim along, and for at least the third time restated his request that another rehabilitation specialist be assigned. (Workers’ Compensation computer database, “Rehabilitation” tab, September 6, 2011).

26) On September 9, 2011, the State’s insurance adjuster called the RBA designee asking for case status since the RS’s August 9, 2011 report.  The adjuster informed the designee the RS was not returning her telephone calls, she was very dissatisfied with the RS, and was considering filing a written complaint.  (Workers’ Compensation computer database, “Rehabilitation” tab, September 9, 2011).

27) On September 12, 2011, the RBA designee wrote again to the RS:

As you know, you were assigned to complete Mr. Lacy’s eligibility evaluation on March 3, 2011.  (Footnote omitted).  On May 11, 2011, our office sent you a letter notifying you that your evaluation report was overdue.  On June 6, 2011, our office received a copy of your May 27, 2011, partial eligibility evaluation report.

On June 29, 2011, I sent you a lengthy letter explaining how to complete an evaluation per the Alaska statute and regulations.  Additionally I reminded you that your evaluation was overdue (by 58 days), and I asked you to complete the necessary work as soon as possible.  (Parenthetical in original).

On July 1, 2011, Mr. Lacy called our office expressing concern about inaccuracies in your May 27, 2011 report. On July 18, 2011, Mr. Lacy followed-up his telephone call with a letter to our office.  Again he expressed concern about his inability to meet with you face-to-face and your lack of follow through with his physician(s).  Mr. Lacy requested that a new rehabilitation specialist be assigned to him.  I faxed and mailed a Second Request letter to you on August 1, 2011, along with a copy of Mr. Lacy’s July 18, 2011 letter.  

On August 9, 2011, our office received your August 8, 2011 report.  Your report failed to document that you re-contacted Mr. Lacy regarding obtaining a more accurate work history or that you completed a labor market survey to document the existence of Vocational Technical Teachers in the labor market.  What your report did document was that it took you 34 days to mail Dr. Klimow one of the SCODRDOT job descriptions that I suggested and two additional job descriptions that you selected.  (Parenthetical omitted).

On September 6, 2011, Mr. Lacy called our office again to express his concern about his inability to speak with you and your failure to return his telephone calls.  Again, Mr. Lacy asked for a new rehabilitation specialist.  On September 9, 2011, Roberta Highstone called our office and expressed her frustration with her inability to speak with your (sic) personally; your failure to return her telephone calls; and your failure to complete the evaluation.

By copy of this letter to you, you have 10 days to complete this evaluation and submit your final report, or Mr. Lacy will be reassigned to a new rehabilitation specialist.  (Emphasis in original).

If Dr. Klimow has not responded to your request that she review the additional SCODRDOT job descriptions, you can still complete this evaluation by conducting a labor market survey on the job that Dr. Klimow has predicted that Mr. Lacy can perform - Vocational Training Instructor.  

Remember that Regulation 8 AAC 45.525(b)(4) changed effective July 9, 2011.  You no longer need to document that “adequate” job openings exist in the labor market.  The new regulation asks you to “… determine whether the job or jobs exist in the labor market … ”  To document the existence of Vocational Training Instructor jobs in the labor market, research that job title or job titles such as Industrial Arts Teacher, Vocational Technical Instructor, or Vocational Education Teacher, in the internet.  Search those job titles under various web sites such as State of Alaska, Google, Jobs.com etc.  If job opening (sic) occur, then the job exists in the labor market.  (Italics in original).

If you have any questions about this letter, please call me as soon as possible.  Your final report, with documentation, is due in this office on or before Thursday September 22, 2011.  Remember to provide copies of your report to Mr. Lacy and Ms. Highstone.  (Emphasis in original). 

28) On September 12, 2012, the designee, for the third time, appears to have electronically “Suspended” Employee’s eligibility determination.  (Workers’ Compensation computer database, “Rehabilitation” tab, September 12, 2011).

29) On September 23, 2011, one day later than the third extended due date imposed by the RBA for a final eligibility report, the RS filed another status report.  In the report he opined a labor market does not exist for the position Vocational Training Instructor, the one position Dr. Klimow previously approved, because most of the listings did not reflect a job commensurate with that Employee previously performed, and in all cases required a bachelor’s degree, credentials Employee lacked.    The RS reported there were two SCODRDOT job descriptions still being reviewed by Dr. Klimow which reflected the duties Employee performed as a Marine Service Manager, and recommended “we” suspend any eligibility determination until Dr. Klimow responded with a prediction concerning those job titles.  (Eligibility status report, September 23, 2011).

30) On November 2, 2011, forty days after the RS’s September 23, 2011 status report,  without further information from Dr. Klimow, or recommendation from the RS, the designee determined Employee was ineligible for reemployment benefits “based upon the eligibility evaluation reports of Steve Coley.”  The designee noted that on April 4, 2011, Dr. Klimow predicted Employee would have the permanent physical capacities to perform the physical demands of his past job as a Vocational Training Instructor, and that Mr. Coley documented that “the job or jobs exist in the labor market . . . per 8 AAC 45.525(b)(4),” “as amended July 9, 2011.”  She explained that while the RS concluded a labor market did not exist for the position of Vocational Training Instructor, the RS was incorrect in his analysis.  She noted that under the amendment to 8 AAC 45.525(b)(4) effective July 9, 2011, the RS need only have determined the job existed in the labor market, and his final report adequately documented that fact.  The letter instructed Employee that if he disagreed with the ineligibility decision he was required to file a claim within 10 days of receiving the designee’s letter. (Determination Letter from RBA designee to Employee, November 2, 2011).

31) On November 4, 2011, Employee timely filed a claim seeking review of the RBA designee’s decision he was ineligible for reemployment benefits.  (Workers’ Compensation Claim, November 4, 2011).

32) On December 2, 2011, the State Attorney General’s Office entered its appearance for Employer, State of Alaska.  (Entry of Appearance, December 2, 2011).

33) At a February 2, 2012 prehearing conference, AWCB Case Nos. 201015018 and 201019500 were joined.  (Prehearing Conference Summary, February 2, 2012).

34) On March 12, 2012, counsel entered his appearance for Employee.  (Entry of Appearance, March 12, 2012).

35) On April 3, 2012, the parties filed a stipulation to a new eligibility evaluation under 
AS 23.30.041(c), to be performed by rehabilitation specialist Liz Dowler, and applying the earlier version of 8 AAC 45.525, not the amended regulation which did not go into effect until July 9, 2011.  (Stipulation, April 3, 2012).

36) The Stipulation was approved by order of a two member board panel on April 4, 2012.  (Order, April 4, 2012).

37) On April 10, 2012, the RBA received a copy of the board order from the State, and a letter requesting Liz Dowler be appointed to perform the new eligibility evaluation utilizing the earlier version of 8 AAC 45.525, per the board order.  (Letter from RBA Kemberling to parties, June 1, 2012).

38) On April 18, 2012, in light of the board order, Ms. Dowler contacted the RBA concerning her expected appointment to conduct the eligibility evaluation.  The RBA instructed her to take no action unless she received a referral letter from him.  (Id).

39) Ms. Dowler is a qualified rehabilitation specialist on the list of rehabilitation specialists maintained by the RBA under 8 AAC 45.400.  (Rehabilitation Specialist List; experience, observation).

40) Although Ms. Dowler’s name has been maintained on the RBA’s list of all qualified rehabilitation specialists, prior to her April 18, 2012 telephone call to the RBA, she had instructed the RBA to consider her for plan development assignments only.  She testified she had limited her availability to reemployment plan development out of frustration with the manner in which the eligibility evaluation process is conducted through the office of the RBA, but had agreed to the parties’ request she conduct the evaluation in this case.  (Dowler).

41) On May 15, 2012, thirty-five days after receiving the board order to appoint Liz Dowler to conduct a new eligibility evaluation, the RBA convened an informal conference.  The parties were advised the RBA disagreed with the terms of their stipulation.  (Workers’ Compensation computer database, “Rehabilitation” tab, May 15, 2012).

42) On May 29, 2012, Employee filed his affidavit of readiness for hearing (ARH) on his appeal of the RBA determination he was ineligible for reemployment benefits.  (ARH, May 29, 2012).

43) On June 1, 2012, seven weeks after receiving the board order to appoint Liz Dowler to conduct a new eligibility evaluation, the RBA formalized his refusal to implement the board-approved stipulation in a letter to the parties.  The reasons given included his office not having been a party to it, it ignored the substantive change in the regulation effective July 9, 2011, it did not follow the required rotation of specialist assignments, Ms. Dowler was not on the list for conducting eligibility evaluations, and he had no authority to alter an eligibility determination unless the board reversed or vacated and remanded the matter to him for a new evaluation.   (Letter from RBA Kemberling to Employee, his counsel, Employer, and its adjuster, June 1, 2012).

44) At a July 19, 2012 prehearing conference, Employee’s appeal of the RBA designee’s determination of ineligibility, and the parties’ joint appeal of the RBA’s refusal to honor the board-approved stipulation for a new eligibility evaluation, was scheduled for hearing.  (Prehearing conference summary, July 19, 2012).

45) In a report independently obtained by the State from rehabilitation specialist Loretta C. Cortis, CDMS, Ms. Cortis opined that had Employee’s eligibility evaluation been completed within the statutory timeframe, and had 8 AAC 45.525(b)(4) in effect prior to July 9, 2011 been applied, Employee may have been found eligible for reemployment benefits although the Vocational Training Instructor SCODRDOT existed in the labor market, as no job openings for the position were identified. (Letter to M. David Rhodes, Esq., from Loretta Cortis,  August 13, 2012). 

46) Because the reemployment eligibility evaluation was not timely completed by May 2, 2011, and an eligibility determination rendered within the required 14 days thereafter, the State incurred, at a minimum, an unnecessary 24 weeks, 2 days of .041(k) gap stipend benefits, at a weekly compensation rate of $473.46, for an additional $11,498.31 in reemployment benefits, before the designee issued the November 2, 2011 ineligibility determination.  (May 16, 2011 – November 2, 2011 = 24 weeks 2 days; $473.46 per week x 24 weeks 2 days = $11,498.31)(Judgment, observation, facts of the case and inferences therefrom). 

47) The delays in the reemployment process identified by the parties here are not unique to this case, but endemic to the Alaska workers’ compensation rehabilitation and reemployment program as currently implemented.  These delays cause frustration for injured workers, delay their reentry to the workforce, result in unjustified additional expense for employers, and undermine the success of the reemployment program overall.  (State of Alaska Hearing Brief and representations at hearing; public comment by Senior Assistant Attorney General Patricia Shake, Alaska Workers’ Compensation Board public meeting, September 27, 2012;  judgment, observation). 

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

. . .

AS 23.30.002.  Division of workers’ compensation; director.  The division of workers’ compensation is established in the department.  The commissioner shall appoint the director of the division of workers’ compensation.

AS 23.30.005.  Alaska Workers’ Compensation Board.

(a) The Alaska Workers’ Compensation Board consists of a southern panel of three members sitting for the first judicial district, two northern panels of three members sitting for the second and fourth judicial district, five southcentral panels of three members each sitting for the third judicial district, and one panel of three members that may sit in any judicial district.  Each panel must include the commissioner of labor and workforce development or a hearing officer designated to represent the commissioner, a representative of industry, and a representative of labor . . .  

 (b)  The commissioner shall act as chair . . . of each panel.  The commissioner may designate a representative to act for the commissioner as chair . . . The commissioner may designate hearing officers to serve as chairs of panels for hearing claims . . .

(c)     The governor shall appoint the members of the panels.

. . . 

(f)  . . .  Two members of a panel constitute a quorum for hearing claims and the action taken by a quorum of a panel is considered the action of the full board.

. . .

(h) . . . Process and procedure under this chapter shall be as summary and simple as possible . . .   

AS 23.30.041.  Rehabilitation and reemployment of injured workers. (a) The director shall select and employ a reemployment benefits administrator . . . The administrator is in the partially exempt service under AS 39.25.120.

. . .

(b)  The administrator shall


(1)  enforce regulations adopted by the board to implement this section;


(2) recommend regulations for adoption by the board that establish performance and reporting criteria for rehabilitation specialists;


(3) enforce the quality and effectiveness of reemployment benefits provided for under this section;


(4)  review on an annual basis the performance of rehabilitation specialists to determine continued eligibility for delivery of rehabilitation services;


(5)  submit to the department, on or before May 1 of each year, a report of reemployment benefits provided under this section for the previous calendar year; the report must include a general section, sections related to each rehabilitation specialist employed under this section, and a statistical summary of all rehabilitation cases,  . . .

(6)  maintain a list of rehabilitation specialists who meet the qualifications established under this section;


(7) promote awareness among physicians, adjusters, injured workers, employers, employees, attorneys, training providers, and rehabilitation specialists of the reemployment program established in this subsection.

(c) An employee and an employer may stipulate to the employee's eligibility for reemployment benefits at any time. If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee's employment at the time of injury, the administrator shall notify the employee of the employee's rights under this section within 14 days after the 45th day. If the employee is totally unable to return to the employee's employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation. The administrator may approve the request if the employee's injury may permanently preclude the employee's return to the employee's occupation at the time of the injury. If the employee is totally unable to return to the employee's employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted. If the administrator approves a request or orders an evaluation, the administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation. If the person that employs a rehabilitation specialist selected by the administrator to perform an eligibility evaluation under this subsection is performing any other work on the same workers' compensation claim involving the injured employee, the administrator shall select a different rehabilitation specialist.

. . .

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist’s request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under 
AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’

. . .

(k)  Benefits related to the reemployment plan may not extent past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease, and permanent impairment benefits shall then be paid at the employee’s temporary total disability rate.  If the employee’s permanent impairment benefits are exhausted before the completion or termination of the reemployment process, the employer shall provide compensation equal to 70 percent of the employee’s spendable weekly wages, but not to exceed 105 percent of the average weekly wage, until the completion or termination of the process . . . The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.  

The board must uphold the decision of the reemployment benefits administrator except for abuse of discretion on the administrator’s part.  AS 23.30.041(d).  An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive, or where a decision fails to apply controlling law or regulation, or to exercise sound legal discretion.  Manthey v. Collier 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 25 (4th ed. 1968).  

AS 23.30.110. Procedure on claims. (a) . . . [T]he board may hear and determine all questions in respect to the claim. . .

AS 23.30.135.  Procedure before the board.  (a) . . . The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . .

An adjudicative body must base its decision on the law, whether cited by a party or not.  Barlow v. Thompson, 221 P.3d 998 (2009).

8 AAC 45.050.  Pleadings.  

. . .

(f)  Stipulations.  

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 
(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing.

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation.  A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board. 

The reemployment benefits administrator (RBA) is charged with enforcing the quality and effectiveness of reemployment benefits under the Act.  AS 23.30.041(b)(3).  He maintains a list of independent rehabilitation specialists to perform eligibility evaluations and develop reemployment plans.  8 AAC 45.400.  To be included on the administrator’s list, a person must file an application for inclusion and meet specified certification requirements.  8 AAC 45.410; 8 AAC 45.415; 
8 AAC 45.420.  The administrator may disqualify a rehabilitation specialist from providing services under AS 23.30.041 for, among other reasons, the specialist’s failure to demonstrate suitable rehabilitation skills, failure to timely file two or more eligibility evaluations or plan reports during a three-month period, and failure to adhere to statutory or regulatory requirements.  8 AAC 45.440.  

8 AAC 45.430.  Assignment of rehabilitation specialists.  For an injury occurring on or after July 1, 1988, and if required under AS 23.30.041, the administrator shall assign a rehabilitation specialist as follows:

(1) If the employee lives in this state, the first rehabilitation specialist on the list in the employee’s geographical area shall be assigned.  If there is no rehabilitation specialist on the list . . . for the geographical area, the administrator shall assign a specialist from another geographical area.  To minimize expenses and delay, the assignment from another geographical area must be based on the rehabilitation specialist’s proximity to the employee, and not necessarily to placement on the list.

. . .

(3)   Except as otherwise provided in this section, once a rehabilitation specialist receives an assignment, that results in rehabilitation fees, the administrator may not make another assignment to that rehabilitation specialist until assignments have been made to all other rehabilitation specialists listed from the same senate district if the rehabilitation specialist business address is in this state . . . 

8 AAC 45.505.  Stipulation to eligibility for reemployment benefits.  (a) For compensable injuries occurring on or after November 7, 2005, an employee and an employer may stipulate to the employee’s eligibility for reemployment benefits.  The stipulation must be in writing, and completed on a form prescribed by the administrator . . . 

From its enactment on July 2, 1998, until it was repealed and readopted to include substantive changes effective July 9, 2011, 8 AAC 45.525 provided:  

8 AAC 45.525. Reemployment benefit eligibility evaluations.  (a)  If an employee is found eligible for an eligibility evaluation for reemployment benefits under 8 AAC 45.510 or 8 AAC 45.520, the rehabilitation specialist shall

(1) interview the employee and, if necessary, the employer at time of injury to obtain a description of the tasks and duties of the employee’s job at time of injury;

(2) review the following volume and, from the volume, choose the most appropriate job title or titles based on the description of the employee’s job; the volume to be reviewed under this paragraph is

(A)  on or after July 2, 1998 and until August 29, 1998, the United States   Department of Labor’s “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” (1981) (SCODDOT); and

(B)  on or after August 30, 1998, the effective date of the amendment of 
AS 23.30.041(e) by sec. 1, ch. 59, SLA 1998, the 1993 edition of the United States Department of labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” unless, under AS 23.30.041(q), the board has designated a later revision or version of that volume; and 

(3) submit the job title or titles chosen under (2) of this subsection to a physician.

(b) When interviewing the employee the rehabilitation specialist shall obtain descriptions of the tasks and duties for other jobs that the employee has held or for which the employee received training within 10 years before the injury, and any jobs held after the injury.  The rehabilitation specialist shall

(1) review the following volume and, from the volume, choose the most appropriate job title or titles based on the employee’s descriptions of the job’s held and training received; the volume to be reviewed under this paragraph is

(A) on or after July 2, 1998, and until August 29, 1998, the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” (1981) (SCODDOT); and

(B) on or after August 30, 1998, the effective date of the amendment of 
AS 23.30.041(3) by sec. 1, ch. 59, SLA 1998, the 1993 edition of the United States Department of labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” unless, under AS 23.30.041(q), the board has designated a later revision or version of that volume;

(2) determine whether the employee held the jobs long enough to meet the specific vocational preparation codes as described in the volume;

(3) submit the job title or titles chosen under (1)-(2) of this subsection, for which the employee meets the specific vocational preparation codes, to a physician.

(4) If the physician predicts the employee will have the permanent physical capacities equal to or greater than the physical demands of a job or jobs, conduct a labor market survey to document that a reasonable number of job vacancies exist for those jobs.  (Emphasis added).
(c) The rehabilitation specialist shall contact the employee’s employer at time of injury in accordance with AS 23.30.041(f)(1).  If the employer offers employment, the rehabilitation specialist shall

   (1) complete a job analysis, including a description of the job duties, tasks, and physical requirements, and give this description to a physician to predict whether the job’s physical demands are within the employee’s post-injury physical capacities;

   (2) require the employer to complete an offer of employment on a form prescribed by the administrator, and document that the job offered will pay the employee at least the state minimum wage under AS 23.10.065 or an amount that is at least equal to 75 percent of the employee’s gross hourly wages at the time of injury; and

   (3) submit a labor market survey if the offer of employment meets the requirements of AS 23.30.041(f)(1); the survey must document that the offered employment prepares the employee to be employable in other jobs that exist in the labor market.

(d) The rehabilitation specialist shall ask if the employee has ever been rehabilitated in a prior workers’ compensation claim.  If the employee has been rehabilitated in a prior claim, the specialist shall try to obtain documentation of this rehabilitation for the purposes of AS 23.30.041(f)(2).

(e) The rehabilitation specialist shall document whether or not a permanent impairment is identified or expected at the time of medical stability.  This documentation may be either a physician’s rating according to the appropriate edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment, use of which is directed by AS 23.30.190 or a physician’s statement that an impairment rating is or is not expected.

(f) In accordance with 8 AAC 45.500 and within 30 days after the rehabilitation specialist received notification under 8 AAC 45.510(c)(2)(A) of being selected, the rehabilitation specialist shall submit

   (1) a report of findings, including a recommendation regarding eligibility for reemployment benefits, together with


(A) copies of the physician’s predictions;


(B) the completed offer of employment forms, if employment has been offered;


(C) labor market surveys, if necessary’


(D) documentation of previous rehabilitation, if received; and


(E) the physician’s rating or statement regarding permanent impairment; or

   (2) a written request for a 30-day extension explaining the unusual and extenuating circumstances, in accordance with AS 23.30.041(d), that prevented the rehabilitation specialist from completing the evaluation within 30 days of notification of selection; if the administrator grants an extension requested under this paragraph, no later than at the end of the 30-day extension the rehabilitation specialist shall prepare and submit a report of findings in accordance with (1) of this section.  

To interpret this regulation, the RBA has issued a Guide for Preparing Reemployment Benefits Eligibility Evaluations (RBA Guide).  Citing AS 44.62.640(a)(3) and Kachemak Bay Watch, Inc. v. Noah, 935 P.2d 816, 825 (Alaska 1997), the Alaska Workers’ Compensation Appeals Commission (commission), in Municipality of Anchorage v. Mahe, AWCAC Decision No. 129 (March 16, 2010), speaking of the RBA Guide, noted:

[t]o the extent that the administrator’s Guide instructs the public (here the rehabilitation specialist’s [sic]) or is used by the administrator in dealing with the public (including claimants, insurers, employers and specialists), and implements, interprets or makes specific the law enforced or administered by the administrator, it has the effect or force of regulation.

Commission decisions have the force of legal precedent.  AS 23.30.008(a).

The RBA Guide is periodically revised by the administrator.  During the period April 20, 2010, until October 10, 2011, the RBA Guide provided the following instructions to its rehabilitation specialists: 

Please review this guide carefully before beginning any work on the file that has been assigned to you.  (Emphasis in original).

. . .

THE EVALUATION PROCESS

. . .

Evaluating Physician Approved Job Titles from the Employee’s Applicable Work, Training and Education History Using Labor Market Information:
. . .

If . . . the physician has predicted the employee will not have the permanent physical capacity to perform the DOT title(s) used to describe the job at the time of the injury and the physician has predicted the employee will have a permanent impairment greater than zero as a result of the work injury, you will have to perform labor market research for each DOT title the physician has predicted that the employee will have the permanent physical capacities to perform. Your task per the statute, is to document the existence of jobs and the regulation requires that you document that a reasonable number of job vacancies exist for the jobs in a labor market.  (Emphasis in original). You should not consider the actual physical demands or job requirements of vacancies; and wage is not a consideration in the evaluation. 

Two or more openings within thirty days of the date of your research (document that date) in any one locale would suggest that reasonable vacancies exist and you need not conduct further research.  You can search for such a locale at the level of the area of the employee’s residence, followed by the area of last employment, the state of Alaska and other states.  Showing scattered openings across the nation without more than one in any given locale will not suffice to show reasonable vacancies.  Part-time openings are only acceptable if the employee was similarly performing part-time work in the job at time of injury.  Seasonal openings are only acceptable if the employee was similarly seasonally employed in the job at the time of injury.  

On July 9, 2011, 8 AAC 45.525 was repealed and readopted as follows:

8 AAC 45.525. Reemployment benefit eligibility evaluations. (a) If an employee is found eligible for an eligibility evaluation for reemployment benefits under AS 23.30.041(c), the rehabilitation specialist whose name appears on the referral letter shall

(1) interview the employee and the employer and review all written job descriptions existing at the time of injury that describe the employee’s job at the time of injury; 

(2) review the appropriate volume listed in (A) or (B) of this paragraph and, based on the description obtained under (1) of this subsection, select the most appropriate job title or titles that describe the employee’s job; if the employee’s injury occurred 

(A) on or after July 2, 1998 but before August 30, 1998, the rehabilitation specialist shall use the United States Department of Labor’s Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (1981) (SCODDOT);

(B) on or after August 30, 1998, the rehabilitation specialist shall use the 1993 edition of the United States Department of Labor’s Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (SCODRDOT) unless, under AS 23.30.041(p), the board has designated a later revision or version of that volume; and 

(3) submit all job titles selected under (2) of this subsection to the employee’s physician, the employee, the employer, and the administrator. 

(b) When interviewing the employee the rehabilitation specialist whose name appears on the referral letter shall obtain descriptions of the tasks and duties for other jobs the employee held or for which the employee received training within 10 years before the injury, and any jobs held after the injury.  The rehabilitation specialist shall 

(1) exercise due diligence to verify the employee’s jobs in the 10 years before the injury and any jobs held after the injury; 

(2) review the appropriate volume listed in (A) or (B) of this paragraph and select the most appropriate job title or titles that describe the jobs held and training received; if the employee’s injury occurred 

(A) on or after July 2, 1988 but before August 30, 1998, the rehabilitation specialist shall use the United States Department of Labor’s Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (1981) (SCODDOT); 

(B) on or after August 30, 1998, the rehabilitation specialist shall use the 1993 edition of the United States Department of Labor’s Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (SCODRDOT) unless, under AS 23.30.041(p), the board has designated a later revision or version of that volume; 

(3) identify all job titles identified under (2) of this subsection for which the employee meets the specific vocational preparation codes as described in the volume; and 

(4) submit all job titles identified under (3) of this subsection to the employee’s physician, the employee, the employer and the administrator; if the physician predicts the employee will have permanent physical capacities equal to or greater than the physical demands of a job or jobs submitted under this paragraph, the rehabilitation specialist shall conduct labor market research to determine whether the job or jobs exist in the labor market as defined in AS 23.30.041(r)(3). (Emphasis added).

(c) The rehabilitation specialist whose name appears on the referral letter shall contact the employee’s employer at the time of injury about employment in accordance with AS 23.30.041(f)(1).  If the employer offers employment, the rehabilitation specialist shall 

(1) complete a job analysis, including a description of the job duties, tasks, and physical requirements, and submit the job analysis to the employee’s physician, with a copy to the employee, the employer, and the administrator, to predict whether the job’s physical demands are within the employee’s post-injury physical capacities; 

(2) require the employer to complete an offer of employment on a form prescribed by the administrator, and document that the job offered will pay the employee at least the state minimum wage under AS 23.10.065 or an amount at least equal to 75 percent of the Employee’s gross hourly wages at the time of injury, whichever is greater; and 

(3) submit labor market research if the offer of employment meets the requirements of AS 23.30.041(f)(1); the research must document that the offered employment prepares the employee to be employable in other jobs that exist in the labor market at a level consistent with Employee’s predicted post-injury physical capacities and at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater. 

(d) The rehabilitation specialist whose name appears on the referral letter shall determine whether the employee has previously declined reemployment benefits under AS 23.30.041(f)(2) or has been previously rehabilitated under 
AS 23.30.041(f)(3). 

(e) If the employee has received a job dislocation benefit or has been previously rehabilitated in a former workers’ compensation claim, the rehabilitation specialist shall obtain documentation of the previous job dislocation benefit or rehabilitation for purposes of AS 23.30.041(f)(2) and (3).

(f) The rehabilitation specialist whose name appears on the referral letter shall document whether a permanent impairment is identified or expected at the time of medical stability.  This documentation may be either a physician’s rating according to the appropriate edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment under AS 23.30.190 or a physician’s statement that an impairment rating is or is not expected.
(g) In accordance with 8 AAC 45.500, and no later than 30 days after being selected, the rehabilitation specialist whose name appears on the referral letter shall submit to the administrator, with simultaneous copies to the Employee and employer, 

(1) a report of findings, including a recommendation regarding eligibility for reemployment benefits, together with 

(A) copies of all predictions by any physician along with job titles identified under (a)(3) and (b)(4) of this section and job analyses identified under (c)(1) of this section; 

(B) the completed offer of employment form, if employment has been offered; 

(C) labor market research, if necessary; 

(D) documentation of any previous job dislocation benefit or rehabilitation, or evidence of efforts to obtain the information if not received; and 

(E) all physicians’ rating or statement regarding permanent impairment; or

(2) a written request for a 30-day extension explaining the unusual and extenuating circumstances, in accordance with AS 23.30.041(d), that prevented the rehabilitation specialist from completing the evaluation within 30 days after selection, documenting that the Employee, employer, and the Employee’s physician were contacted within the first 30 days and that the rehabilitation specialist is awaiting a response from one or more of the contacts; if the administrator grants an extension requested under this paragraph, the rehabilitation specialist shall prepare and submit a report of findings in accordance with (1) of this subsection within a total of 60 days from the date the rehabilitation specialist was selected. 

(h) Any additional information for the administrator’s consideration in the eligibility determination shall be filed with the administrator and served on all parties and the rehabilitation specialist no later than 10 days after the rehabilitation specialist’s report is filed. 

(i) The employer shall pay costs associated with the employee’s physician’s review of documents submitted under this section, in compliance with 
AS 23.30.097. 

On October 10, 2011, the RBA Guide was modified to reflect changes in conducting labor market research.  Where 8 AAC 45.525(b)(4) previously required the specialist to determine whether a reasonable number of job vacancies (defined as two or more) existed for jobs an employee held in the past ten years and for which he maintained the physical ability to perform, the regulation was repealed and readopted to require the specialist to determine only whether the job or jobs exist in the labor market.  (Compare RBA Guide, revised 6/26/09, at 6, with RBA Guide, revised 10/10/11, at 6).  

8 AAC 45.530. Determination on eligibility for reemployment benefits. (a) Within 14 days after receiving a rehabilitation specialist’s eligibility evaluation report for an employee injured on or after July 1, 1988, the administrator will determine whether the employee is eligible or ineligible for reemployment benefits, or that insufficient information exists to make a determination on the employee’s eligibility for reemployment benefits.  The administrator will give the parties written notice by certified mail of the determination, the reason for the determination, and how to request review by the board of the determination. 

(b) If the administrator determines the eligibility evaluation is not in accordance with 8 AAC 45.525, or the information in the board’s case file is insufficient or does not support the eligibility recommendation, the administrator 

(1) may not decide the employee’s eligibility for reemployment benefits; 

              . . . 

AS 44.62.180.  Effective date.  A regulation . . . filed by the lieutenant governor becomes effective on the 30th day after the date of filing . . .

AS 44.62.240.  Limitation on retroactive action.  If a regulation adopted by an agency under this chapter is primarily legislative, the regulation has prospective effect only. A regulation adopted under this chapter that is primarily an “interpretive regulation” has retroactive effect only if the agency adopting it has adopted no earlier inconsistent regulation and has followed no earlier course of conduct inconsistent with the regulation.  Silence or failure to follow any course of conduct is considered earlier inconsistent conduct.

Professor Kenneth Culp Davis, in his Administrative Law treatise, discusses the distinction between ‘legislative regulations’ and ‘interpretative regulations.’  He defines ‘legislative regulation’ as ‘the product of an exercise of legislative power by an administrative agency, pursuant to a grant of legislative power by the legislative body.’ ‘Interpretative rules,’ he explains, ‘are rules which do not rest upon a legislative grant of power (whether explicit or inexplicit) to the agency to make law.’  Where a regulation is adopted under a delegation of authority from the legislature to the administrative agency to formulate policies and to act in the place of the legislature, it is a legislative regulation.  Dresser Industries, Inc. v. Alaska Dept. of Labor, 633 P.2d 998, 1004 (Alaska 1981).

Where a change in the law significantly alters the legal consequences of the events giving rise to the cause of action, the change is substantive and may only apply to events occurring after its effective date.  Pan Alaska Trucking v. Crouch, 773, P.2d 946 (1989).
ANALYSIS

1.  Did the RBA designee abuse her discretion when she found Employee ineligible for reemployment benefits?

An RBA or designee decision must be upheld absent an abuse of discretion. AS 23.30.041(d).  An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  Manthey v. Collier 367 P.2d 884 (Alaska 1962).  None of these circumstances exist here.  But an abuse of discretion will also be found where a decision fails to apply controlling law or regulation, or to exercise sound legal discretion.  (Id).

Employee was injured on October 2 and 29, 2010.  Compensability of his injuries was not contested.  He was off work and was paid TTD benefits beginning November 17, 2010.  He became entitled to a reemployment benefits eligibility evaluation 90 consecutive days later, or by February 15, 2011.  AS 23.30.041(c).  The rehabilitation specialist was assigned to conduct the evaluation on March 3, 2011.  The specialist’s final eligibility report was due no more than 60 days later, or by May 2, 2012.  AS 23.30.041(d).  

Where an injured worker retains the physical capacity to perform a job held in the ten years prior to the work injury, the specialist is then tasked with conducting a labor market survey to determine whether the job exists in the labor market.  AS 23.30.041(e)(2); 8 AAC 45.525(b).  At the time Employee was injured, and when he became eligible for a reemployment benefits eligibility evaluation, the law required the specialist, when conducting a labor market survey, to determine whether a reasonable number of job openings for that position existed in the labor market.  
8 AAC 45.525(b)(4) (Eff. 7/2/98, Register 146).  The RBA Guide at least as far back as March 26, 2009, and until its October 10, 2011 revision, defined “a reasonable number of job openings” as “two or more openings within thirty days in one locale.” Compare RBA Guides, March 26, 2009, June 26, 2009, April 16, 2010, with RBA Guide October 10, 2011.   Where a reasonable number of job openings did not exist for jobs an injured worker performed within ten years of injury, and for which he retained the physical ability to perform, the employee was eligible for reemployment benefits.  AS 23.30.041(e). 

The July 9, 2011 amendments to 8 AAC 45.525(b)(4) eliminated the requirement that “a reasonable number of job vacancies exist.” When considering reemployment benefits eligibility the new regulation requires only that “the job or jobs exist in the labor market.” (Eff. 7/2/98, Register 146; am 7/9/2011, Register 199).   The new regulation thereby raises the bar for reemployment benefits eligibility, making it less likely an employee whose evaluation is performed under the new regulation will be eligible for reemployment benefits.

At the time Employee was injured, when he became eligible for a reemployment benefits evaluation, and when his final eligibility determination was due on May 2, 2011, the original version 8 AAC 45.525 was in effect.  When, after considerable administrative delay, an eligibility determination was finally made on November 2, 2011, the RBA designee, applying the July 9, 2011 regulation, found  “Vocational Training Instructor” existed in the labor market, not whether a reasonable number of vacancies existed for the position, and concluded Employee was ineligible for reemployment benefits.  

Regulations, however, have prospective effect only, and may not be applied to causes of action arising prior to their enactment.  AS 44.62.240.   It is axiomatic that where a change in the law significantly alters the legal consequences of the events giving rise to the cause of action, the change is substantive and may only apply to events occurring after its effective date.  Pan Alaska Trucking v. Crouch, 773, P.2d 946 (1989).  Here, had the RBA designee applied the earlier version of 
8 AAC 45.525(b) in her analysis, she may have found Employee eligible for reemployment benefits.  See Finding of Fact 45.  

By basing her determination Employee was ineligible for reemployment benefits on a substantive regulatory change which was not effective until after the events giving rise to Employee’s claim, the designee failed to apply controlling law and thereby abused her discretion.  

2. Did the RBA abuse his discretion by refusing to implement the parties’ stipulation and corresponding board order for a new eligibility evaluation? 
As stated, an abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, stems from an improper motive, or fails to apply controlling law or regulation, or to exercise sound legal discretion.  

Following considerable delay by the rehabilitation specialist conducting Employee’s eligibility evaluation, and recognizing the legal error inherent in the designee’s determination of ineligibility, the parties stipulated to a new eligibility evaluation to be conducted by rehabilitation specialist Liz Dowler, and agreed the version of 8 AAC 45.525 applicable in this case was that in effect before the July 9, 2011 amendment.  The parties reduced their agreement to a written stipulation for board approval.  The written stipulation was formally submitted, approved, and ordered by a two member board panel on April 4, 2012.  Two members of a panel constitute a quorum, and the action taken by a quorum is considered action by the full board.  AS 23.30.005(f).  The RBA refused to follow it.

As the State correctly contends, the RBA’s position within the Department of Labor & Workforce Development is subordinate to the Alaska Workers’ Compensation Board, and thus to a board panel.  A board panel is comprised of the commissioner of labor through the hearing officer designee, and representatives of industry and labor appointed by the governor.  AS 23.30.005.  The RBA is a partially exempt employee, appointed by the director of the division of workers’ compensation, serving at the pleasure of his superiors.  AS 23.30.041(a); AS 39.25.120.   The law provides that stipulations between parties to procedures under the Act have the effect of a board order.   AS 23.30.005(f).   A stipulation approved by a board panel is an order of the full board.  8 AAC 45.050(f)(3).   Board orders issued in cases brought under the Act are binding, not only on the parties, but on the RBA as well.  That RBA determinations are subject to review by the board exemplifies the RBA’s subordination.  The RBA’s refusal to comply with a board order reflects a failure to apply controlling law.  

Substantively, the RBA’s reasons for rejecting the parties’ stipulation and board order are unpersuasive.  One reason: that the stipulation and order ignored the substantive change made to 8 AAC 45.525(b), is based on the RBA’s mistake of law.  As discussed, a substantive regulatory change cannot be applied retroactively.  That the RBA was not a party to the stipulation is immaterial.  The law does not require the RBA to be signatory to agreements between parties.  Indeed, in order to promote the quick, efficient, fair and predictable delivery of benefits at reasonable cost to the employer, the law authorizes parties to stipulate to even substantive matters in the reemployment process, such as eligibility for reemployment benefits (8 AAC 45.505), and to a reemployment plan (AS 23.30.041(j); 8 AAC 45.550(b)(1)) without RBA endorsement. The need for RBA involvement arises when disputes over eligibility and plan development and implementation occur.  8AAC45.530(a); 8 AAC 45.550(c).  

The RBA’s contention that Ms. Dowler, the agreed-upon rehabilitation specialist, was not on the list of specialists to conduct eligibility evaluations is unconvincing.  Although Ms. Dowler had earlier self-limited her assignments to plan development, her April 18, 2012 telephone call concerning her appointment to conduct a new eligibility evaluation in this case alerted the RBA she was available to do so.  Ms. Dowler is a qualified rehabilitation specialist whose name appears on the comprehensive list of rehabilitation specialists authorized by AS 23.30.041(b)(6) and maintained by the RBA.  The further contention that appointing Ms. Dowler violated “the required rotation” of specialist appointments overlooks the board’s pronouncement that when conducting eligibility evaluations, minimizing expense and delay trumps “placement on the rotational list.”  8 AAC 45.430.   Nowhere do the regulations prohibit assignments outside of the normal rotation when the parties stipulate to a particular specialist’s appointment.    

The legislature intended the Act be interpreted to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.  AS 23.30.001(1).  Process and procedure are intended to be as summary and simple as possible.  AS 23.30.005(h).  These purposes are reflected in the statutory requirement that an eligibility evaluation be completed within 30 days of the rehabilitation specialist’s appointment, and in no event more than 60 days later. AS 23.30.041(d).  They are reflected in the regulations which encourage agreements between parties to facts, procedures, reemployment benefits eligibility and reemployment plans.  Given the considerable delay in this case, and the parties’ recognition of legal error by the RBA designee, their solution to remedy the delay and error by stipulation is commendable.  The RBA’s refusal to implement the stipulated order, in favor of having the parties’ litigate Employee’s appeal of the designee’s ineligibility finding, thereby creating further delay for Employee, and additional cost to Employer, was manifestly unreasonable.  

CONCLUSIONS OF LAW

1. The RBA designee abused her discretion when she found Employee ineligible for reemployment benefits.

2. The RBA abused his discretion by refusing to implement the parties’ stipulation and corresponding board order for a new eligibility evaluation.

                                                  ORDER

1. Employee’s appeal of the RBA designee’s determination he is ineligible for reemployment benefits is GRANTED.
2. The matter is remanded to the RBA as set forth in the board’s September 13, 2012, Summary Interim Order on Expedited Consideration.  
3. The parties’ joint appeal of the RBA’s decision to reject the parties’ stipulation and board order for a new eligibility evaluation is GRANTED.
4. The RBA shall appoint rehabilitation specialist Liz Dowler to perform a new eligibility evaluation to determine Employee’s eligibility for reemployment benefits.

5. Ms. Dowler shall apply 8 AAC 45.525 in effect at the time Employee was injured, not the July 9, 2011 amendments to 8 AAC 45.525, when making her recommendation on eligibility.

6. The RBA shall apply 8 AAC 45.525 in effect at the time Employee was injured, not the July 9, 2011 amendments to 8 AAC 45.525, when making a determination of eligibility.

7. The RBA shall perform the duties ordered herein with all deliberate speed.

Dated at Anchorage, Alaska this 6th day of November, 2012.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of NEAL T. LACY employee / applicant; v. STATE OF ALASKA, self-insured employer defendant; Case Nos. 201019500(M), 201015018; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 6th day of November, 2012.






Kimberly Weaver, Clerk 
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� U.S. Department of Labor’s Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.
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