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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	STEVEN R. MARSHALL,


Employee, 

Applicant, 

v.

BRUCE WALLACE d/b/a FV ODYSSEY; WILLIAM SHANKS,

Uninsured Respondents,


                                      and

WORKERS’ COMPENSATION BENEFITS GUARANTY FUND,

                                           Defendants. 
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	FINAL DECISION AND ORDER

AWCB Case No.  201110673
AWCB Decision No. 12-0192

Filed with AWCB Juneau, Alaska

On November 7, 2012


Steven Marshall (Marshall) filed a claim against Bruce Wallace, d/b/a FV Odyssey (Wallace), who was uninsured for work-related injuries at the time of Marshall’s June 12, 2011 injury.  The board bifurcated the issues of whether Marshall was Wallace’s “employee” under the Alaska Workers’ Compensation Act (Act) and whether Wallace is liable as a “project owner” under the Act.  On its own motion, the board joined William Shanks (Shanks), who worked with Marshall on Wallace’s commercial fishing vessel the F/V Odyssey, and who was also uninsured for work-related injuries at the time of Marshall’s injury, as a potentially liable party in this case.  The hearing date was selected on June 28, 2012 and the bifurcated issues were heard on October 9, 2012, in Juneau, Alaska.  Marshall appeared telephonically and testified.  Attorney Thomas Slagle appeared and represented Marshall.  Wallace appeared and testified.  Attorney Bruce Weyhrauch appeared and represented Wallace.  Alaska Worker’s Compensation Benefits Guaranty Fund (the Fund) Administrator Velma Thomas appeared on behalf of the Fund.  Attorney Toby Steinberger appeared and represented the Fund.  Shanks was served notice of the October 9, 2012 hearing but did not appear.  The hearing by oral order proceeded in Shanks’ absence.  This decision examines and memorializes the oral order to proceed in Shanks’ absence and decides the issues of whether Marshall was Wallace’s “employee” under the Act and whether Wallace is liable as a “project owner” under the Act.  The record closed at the hearing’s conclusion on October 9, 2012.

ISSUES

Shanks did not appear telephonically or in person for the hearing.  The panel chair attempted to reach Shanks at his last known telephone number of record but the telephone number was no longer in service.  Wallace contended the hearing should not proceed without Shanks’ presence because Shanks had not been served personally or by publication with notice of the hearing.  Marshall and the Fund did not express a position on this preliminary issue.

1)  Was the oral order to proceed with the October 9, 2012 hearing in Shanks’ absence correct?

Marshall contends he was Wallace’s “employee” when injured on June 12, 2011.  He seeks an order so finding.

Wallace and the Fund contend Marshall was not Wallace’s “employee” at the time of any injury and contend Marshall was Shanks’ business partner or was performing services for Shanks.  They seek an order denying Marshall’s claim based upon a lack of an employee-employer contract between Marshall and Wallace.

2)  On June 12, 2011, was Marshall an “employee” employed by Wallace, an “employer”?
Marshall alternately contends Wallace is liable as a “project owner” under AS 23.30.045.  Marshall agrees he was not Shanks’ “employee” but contends AS 23.30.045 applies if a contractor is not insured for workers’ compensation liability.  He seeks an alternate order so finding.

Wallace and the Fund contend Wallace was not a project owner at the time of any injury because Marshall was not Shanks’ “employee.”  Therefore, they contend he cannot prevail under his alternate theory and they seek an order denying his claim.

3)  Is Wallace as a “project owner” liable for Marshall’s injury?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On or about June 5, 2011, Wallace orally contracted with Shanks for Shanks to perform carpentry work on Wallace’s commercial fishing vessel the F/V Odyssey, located in Wrangell, Alaska (Odyssey Project).  Wallace hired Shanks as an independent contractor.  Wallace’s main contractor for the vessel repair, David Miller, had already completed the steelwork portion of the repair but wood finishing work was needed to complete the project.  Wallace and Shanks agreed Shanks would perform the wood finishing work on the vessel’s crew quarters, known as the fo’c’s’le.  Wallace agreed to supply materials for the project and Shanks agreed to supply time and labor.  They also agreed Shanks would be paid $20.00 per hour for his work and would work until the job was completed, which Shanks estimated to be approximately a week.  Wallace needed the work completed and his fishing vessel in the water by June 15, 2011, in time for the commercial fishing season’s opening.  (Wallace Hearing Testimony; Deposition of William Shanks, April 26, 2012).
2) A few days after he started work on the Odyssey Project, Shanks realized the job would take longer than estimated.  Shanks knew of another experienced carpenter, Marshall, who owned a Remington single-shot nail gun and if brought on to work on the Odyssey Project, could help ensure the project was finished by June 15, 2011.  Shanks asked Wallace if Marshall could work on the project.  Wallace granted Shanks authority to inform Marshall work may be available for him on the Odyssey Project and the work would pay $20.00 per hour.  (Wallace; Marshall; Shanks Deposition, 6:13-14; 17:8-19:13; 38:18-23; Deposition of Bruce Wallace, 13:12-18; 15:13-16:23, April 19, 2012).
3) On June 10, 2011, Shanks approached Marshall and told him work may be available for him on the Odyssey Project.  Marshall declined to accept any offer of work until he had a chance to meet Wallace, scope out the project and see what the job entailed.   Marshall asked how much the work paid and Shanks told him $20.00-$30.00 per hour.  Marshall stated he wanted to be paid $30.00 per hour.  Shanks said he could not make a decision on how much Marshall would be paid for his work and told Marshall to discuss the issue with Wallace when they met the next day. (Marshall; Wallace; Shanks Deposition 6:14-15; 15:9-21; 36:6-20).
4) On June 11, 2011, as he does for other carpentry work he undertakes around town, Marshall met with Wallace to scope out the project so Marshall could decide whether he would undertake the work.  Marshall was also not even sure he would be hired on the Odyssey Project until he met Wallace, because Marshall does not ever count on being hired for a job until he meets the person for whom he will be working.  Marshall had no contact with Wallace about working on the Odyssey Project prior to June 11, 2011.  After meeting Wallace and confirming what the work entailed, Marshall agreed to work on the Odyssey Project.  Marshall asked Wallace to pay him $30.00 per hour for his work.  Wallace said he would take it under consideration and Marshall began his work on the project with the understanding his hourly rate would be no less than $20.00 per hour but possibly as much as $30.00 per hour.  Marshall and Wallace entered into an express, oral contract consisting of Marshall’s agreement to perform carpentry work on the F/V Odyssey’s crew quarters in return for payment of no less than $20.00 per hour but possibly as much as $30.00 per hour.  Wallace ultimately paid Marshall $20.00 per hour because Shanks was being paid only $20.00 per hour, and Wallace could not justify paying Marshall more than Shanks.  Wallace contracted with Marshall because he could provide the Remington single-shot nail gun but also because Marshall was an experienced carpenter.  (Marshall; Wallace; Shanks Deposition 19:8-13).
5) On June 12, 2011, Marshall was injured while performing carpentry work on the Odyssey Project, when a nail ricocheted off the steel hull into Marshall’s right eye.  (Report of Injury, August 1, 2011; Workers’ Compensation Claim, October 7, 2011; Marshall).
6) Shanks and Marshall performed the same type of work on the Odyssey Project.  Their work included all duties required to complete the carpentry work on the Odyssey Project, such as cutting lumber and nailing wood to steel ribbing in the fo’c’s’le.  After Marshall was injured, Shanks performed the services Marshall would have performed and one of Wallace’s crew members helped Shanks with a small amount of finish work needed to complete the project. (Wallace; Shanks Deposition 23:1-12; Wallace Deposition 43:4-9).
7) Before Marshall’s injury, Shanks and Marshall worked the same hours on the Odyssey Project.  Shanks and Marshall kept track of their own hours.  Wallace paid Shanks for the project in two checks from Wallace’s F/V Odyssey account.  Wallace wrote the two checks out to “Bill Shanks” only and issued them on June 14, 2011, in the amount of $625.00, and on June 22, 2011, in the amount of $600.00.  Through Shanks, Wallace paid Marshall $280.00 in cash for approximately 14 hours Marshall worked on the project before he was injured.  Although Shanks testified, “I got the job.  Because I got the job, I was the one that received the checks,” Marshall expected he would be paid directly by Wallace and did not expect any money from Shanks.  Wallace paid Marshall through Shanks to get money to Marshall quicker, as Wallace and Marshall did not see each other after Marshall’s injury.  Shanks stated Wallace and Marshall did not have a separate agreement for how much Marshall would be paid because, “everything went through me,” and Wallace stated, “I hired Bill Shanks to do the job.  Marshall was brought on.  I agreed with that, but I was working on the project through Bill.”  However, Wallace, Marshall and Shanks’ conduct show Marshall and Wallace contracted directly for work on the Odyssey Project. “Shanks was the delivery person” that brought Marshall the money for his work on the project but Wallace paid Marshall for the work.  (Marshall; Wallace; Shanks Deposition 6:14-8:14; 21:2-21; Wallace Deposition 17:16-19; 32:15-17).

8) Marshall’s work on the Odyssey Project required no special education, training, or particular experience.  Marshall did not have any formal carpentry training and learned the skill from his father and on-the-job experience.  (Marshall).
9) At the time of his June 2011 injury, Marshall was employed by Marine Bar & Hungry Beaver Restaurant (Marine Bar), where he emceed and ran a karaoke machine and entertained one to two nights a week for $10.00 per hour.  The only employee wages Marshall earned in 2010 were $2,195.00 for his Marine Bar work.  (Marshall; Deposition of Steven Marshall, 66:12-24, April 30, 2012).
10) Marshall has been a carpenter for 35 years and has in the past owned and operated his own remodeling business in states where a contractor’s license is not required to operate a carpentry business.  At the time of his injury, Marshall did not have a business license or a workers’ compensation policy on himself.  Marshall moved to Alaska approximately eleven years ago.  A few years after he moved to Alaska, he began advertising his business by handing out business cards, but was soon contacted by the State of Alaska and informed he could not advertise without a contractor’s license.  Marshall does not want to obtain a contractor’s license so he hires himself out as a carpenter by the hour.  Marshall, “just want[s] to make a living and to work by the hour is the easiest way.”  Performing carpentry services is an integral part of owning and operating a carpentry business.   Although Marshall worked part-time for Marine Bar, he is known in Wrangell as a carpenter and earns a living by performing carpentry work in Wrangell.  Marshall owns approximately $40,000 to $50,000 worth of carpentry tools he uses to perform his carpentry work.  (Marshall; Shanks Deposition 15:8-16:23).
11) Just prior to working on the Odyssey Project, Marshall worked as a carpenter, performing foundation work as an employee of Freeman & Sons Machine Shop. (Marshall; Marshall Deposition 61:20-66:1).
12) On October 7, 2011, Marshall filed a claim against Wallace for temporary total disability (TTD) and permanent partial impairment (PPI) benefits, medical costs, transportation costs, and attorney’s fees and costs.  (Claim, October 7, 2011).
13) On December 19, 2011, Wallace, who was uninsured for workers’ compensation, answered Marshall’s claim and denied it.  Wallace stated Marshall was not his employee but was performing services for contractor shipwright Shanks.  (Declaration of Bruce H. Wallace, December 19, 2011).
14) Wallace carries protection and indemnity (P&I) insurance.  After Marshall’s injury, Wallace asked his P&I carrier if his P&I policy covered Marshall and the claim arising from his injury, and was informed it did not.  (Wallace).
15) On March 27, 2012, the Fund filed a petition to bifurcate the hearing issues, contending Marshall was not Wallace’s employee.  The Fund asked for this threshold issue to be heard first, as the injury and subsequent care were not in significant dispute.  (Petition to Bifurcate Case, March 27, 2012).
16) On April 19, 2012, the board designee bifurcated the hearing issues and scheduled the threshold issue raised in the Fund’s petition to be heard at a previously scheduled June 12, 2012 hearing.  (Prehearing Conference Summary, April 19, 2012).
17) On June 6, 2012, Marshall filed his hearing brief and alleged for the first time even if Marshall was not Wallace’s “employee,” Wallace was still liable under the Act as a “project owner” under AS 23.30.045.  Marshall denied he was performing services for Shanks on the project but contended Shanks as contractor failed to secure the payment of workers’ compensation insurance and Wallace as project owner was liable for payment of compensation to Marshall.  (Hearing Brief of Employee at 2, 10-12, June 6, 2012).
18) On June 6, 2012, a prehearing conference was held to address the new threshold “project owner” issue raised in Employee’s brief.  The board designee continued the June 12, 2012 hearing to August 14, 2012, so the new issue could be fully investigated and briefed by all parties.  (Prehearing Conference Summary, June 6, 2012).
19) On June 28, 2012, a prehearing conference was held to continue the August 14, 2012 hearing because the parties had scheduled mediation.  The board designee continued the hearing to October 9, 2012.  Marshall had raised the issue of whether Wallace could be liable as a “project owner” but neither Marshall nor Wallace petitioned to join Shanks in the case.  Although no claim had been filed against Shanks, the board designee determined a right to relief may exist against him based on Marshall’s “project owner” theory of liability against Wallace.  The board designee determined Shanks should be provided notice he would be joined as a potentially liable party in the case unless he filed a timely objection to joinder.  (Prehearing Conference Summary, June 28, 2012; Record).
20) On June 29, 2012, Shanks was provided notice he would be joined as a potentially liable party in the case unless he filed a timely objection to joinder.  Shanks was also served with Marshall’s October 7, 2011 claim and provided notice of the October 9, 2012 hearing.  The prehearing conference summary, which included a notice to join, and the hearing notice were sent to Employee by certified mail.  (Prehearing Conference Summary, June 28, 2012; Hearing Notice, June 29, 2012).
21) On July 5, 2012, Shanks signed for the certified mail.  Shanks did not file any objection to joinder.  (Request for Delivery Information, USPS certified mail, Label/Receipt Number: 7108 2133 3937 4792 9493; Record).
22) On July 24, 2012, the board designee joined Shanks as a potentially liable party in this case.  (Letter from Hearing Officer Marx, July 24, 2012).
23) On July 27, 2012, Shanks contacted a workers’ compensation officer regarding his joinder in the case.  The workers’ compensation officer advised Shanks although he had already been joined as a party in the case, he could still request the board consider his objections to joinder.  The workers’ compensation officer informed Shanks to do so, he would need to file a letter with the board setting forth his objections and serve a copy of the letter on all parties in the case.  Shanks then spoke with another workers’ compensation officer and informed the officer he was angry about being joined and stated would not be participating further in the case.  Shanks has not contacted the board since July 27, 2012.  (Workers’ compensation database notes, July 27, 2012; Record).
24) Wallace’s business is commercial fishing.  Although Wallace performs some maintenance work on his fishing vessels, carpentry work is not a regular part of Wallace’s business. (Wallace). 
25) Marshall did not have the right to hire or terminate anyone to assist him with his work on the Odyssey Project.   Wallace, Shanks and Marshall all possessed the right to terminate the work relationship at will and without cause.  (Marshall; Wallace; Shanks Deposition 34:11-16).
26) Wallace did not have the right to exercise control over the manner and means Marshall used to accomplish the desired results or the right to extensive supervision of the work.  Marshall supplied the tools used to perform his work on the Odyssey Project.  Marshall and Shanks together obtained the wood and other consumable materials needed for the job from a lumber yard account Wallace opened.  Wallace did not complain about or “second-guess” Marshall’s work.  Wallace explained to Shanks and Marshall what he wanted the end result to be and imposed a deadline for the project’s completion, but Marshall dictated his own hours.  Wallace had the right to approve material expenses, and checked in on the project from time to time to see how it was progressing and to see if he liked Shanks’ and Marshall’s work. Wallace’s actions are consistent with behavior by any owner contracting with an independent contractor for a time and materials contract.  An owner often checks on progress and quality of work performed on the owner’s assets by an independent contractor, to make sure the project is staying on track and the contractor is performing the requested work.  Wallace was onsite getting his vessel ready for the commercial fishing season and supervising his crewmembers repairing nets on the ground next to the boat.  He “would just come up into the boat every now and then just to see how it was going and see if he was liking what we were doing.”  Wallace was, “just checking, see how we were coming along, checking the progress, is pretty much it.”  Wallace checked in periodically because he needed his fishing vessel in the water for the commercial fishing season’s opening.  (Wallace; Marshall  Deposition 17:1-6; 25:3-13; 42:17-43:3; 44:2-15; Wallace Deposition 42:2-14).
27) Wallace and Marshall contracted only for completion of the Odyssey Project.  They did not have any discussions regarding future work.  (Marshall).
28) Marshall provided his own tools for the work, including his own Remington single-shot nail gun.  Wallace provided no tools or instruments to Marshall.  There were no facilities needed to accomplish the work, as it was done on site.  Marshall owns significant construction tools substantially valued at approximately $40,000.00 to $50,000.00.  However, the value of the tools, instruments, and equipment needed to complete the project is approximately $200.00.  The value of the tools, instruments, and equipment used to accomplish the Odyssey Project is not substantial and the tools, instruments, and equipment are not significant.  (Marshall; Shanks Deposition; Wallace).
29) Wallace contracted with Marshall for his work on the Odyssey Project.  Wallace separately contracted with Shanks for Shanks’ work on the Odyssey Project.  Shanks and Marshall worked on the Odyssey Project as co-independent contractors.  The circumstances of this case show Wallace orally contracted with Marshall for Marshall to perform carpentry work on the Odyssey Project as an independent contractor.  Marshall believed and understood he was working for Wallace on the project as an independent contractor.  For example, Marshall expected to receive an IRS form 1099 for his work on the Odyssey Project and understood he would have to pay taxes on his earnings himself.  The circumstances under which the contract was made and the conduct of the parties while Marshall worked on the project show Marshall was hired as an independent contractor and not as an employee.  (Marshall; Wallace; Shanks Deposition 26:17-28:2; 35:18-24; Marshall Deposition 32:24-33:3; 71:1-10; Record; Experience, judgment, observations, and inferences drawn from all of the above).
30) There was no oral or written contract for hire, as an employee or otherwise, between Shanks and Marshall, either express or implied.  There was no offer encompassing its essential terms, an unequivocal acceptance of the terms, consideration, or an intent to be bound.  Marshall and Shanks had never worked together on any carpentry projects before the Odyssey Project.  They performed an equal amount of work on the project before Marshall’s injury, and neither Marshall nor Shanks “took the lead” in the work.  Wallace, Shanks and Marshall all understood Shanks and Marshall were “co-workers,” working side-by-side on the Odyssey Project.  Marshall has not asserted or filed a workers’ compensation claim against Shanks.  (Wallace; Marshall; Shanks Deposition).
31) Workers’ compensation insurance premiums are relatively expensive, depending upon the nature of the employer’s business, and its payroll.  (Experience, judgment, observations, and inferences drawn from all of the above).
32) Shanks was properly served with notice of the October 9, 2012 hearing.  Shanks did not file a hearing brief or otherwise participate in the October 9, 2012 hearing.  (Record).
33) Marshall is represented by an experienced workers’ compensation attorney.  (Record; Experience, judgment, observations, and inferences drawn from all of the above).
PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment. . . .

AS 23.30.020.  Chapter part of contract of hire. This chapter constitutes part of every contract of hire, express or implied, and every contract of hire shall be construed as an agreement on the part of the employer to pay and on the part of the employee to accept compensation in the manner provided in this chapter for all personal injuries sustained.
According to this statutory provision, coverage under the workmen's compensation act must arise from a contract of hire, express or implied, and before an employee/employer relationship exists under the Act, an express or implied contract of employment must exist. Whitney–Fidalgo Seafoods, Inc. v. Beukers, 554 P.2d 250, 252 (Alaska 1976); Childs v. Kalgin Island Lodge, 779 P.2d 310, 313 (Alaska 1989).  The essence of a workers’ compensation system is that it is a mutual arrangement of reciprocal rights between employer and employee, whereby both parties give up and gain certain advantages.  It is from the contract of hire, either express or implicit in the employment relationship, that compensation coverage flows, with the concomitant adjustment of rights and remedies between employer and employee. Whitney–Fidalgo Seafoods, Inc., 554 P.2d at 252.  When an employee accepts a job with an employer, it is fair that the employee loses the right to sue in tort in exchange for workers' compensation coverage because the employee knows that employment is being accepted and presumably knows the impact that such acceptance has on the right to sue.  Cluff v. Nana-Marriott, 892 P.2d 164, 174 (Alaska 1995).
AS 23.30.045. Employer’s liability for compensation. (a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215.  If the employer is a subcontractor and fails to secure the payment of compensation to its employees, the contractor is liable for and shall secure the payment of the compensation to employees of the subcontractor.  If the employer is a contractor and fails to secure the payment of compensation to its employees or the employees of a subcontractor, the project owner is liable for and shall secure the payment of the compensation to employees of the contractor and employees of a subcontractor, as applicable.

. . .

(f) In this section,

(1) ‘contractor‘ means a person who undertakes by contract performance of certain work for another but does not include a vendor whose primary business is the sale or leasing of tools, equipment, other goods, or property;

(2) ‘project owner‘ means a person who, in the course of the person’s business, engages the services of a contractor and who enjoys the beneficial use of the work;

(3) ‘subcontractor’ means a person to whom a contractor sublets all or part of the initial undertaking.

The legislature amended the Alaska Workers’ Compensation Act in 2004, adding project owners to the entities potentially liable for workers’ compensation benefits and extending the exclusive liability provision of the Act to them.  Trudell v. Hibbert, 272 P.3d 331, 335-36 (Alaska 2012).  The legislative goals of the project owner amendment included “to ensure or expand workers’ compensation coverage for workers, to increase workplace safety, to prevent ‘double dipping,’ and to provide protection from tort liability to those who [were] potentially liable for securing workers’ compensation coverage.”  Id. at 338.  Senator Seekins, the amendment’s sponsor stated it “mean[t] that the project owner, before he can hire that subcontractor or contractor has to make sure that those people are covered or carry that coverage, themselves” and “everyone [up] the chain must make sure that every worker on the job is covered no matter who they work for.”  Id. at 339.  Businesses that usually did not have workers’ compensation coverage would need to be sure their contractors had it, or get it themselves.  Id.  The legislature intended someone in the contracting chain would have workers’ compensation insurance; the legislation was limited to businesses, and for the most part businesses are required to carry workers’ compensation coverage.  Id. at 345.

AS 23.30.055. Exclusiveness of liability. The liability of an employer prescribed in AS 23.30.045 is exclusive and in place of all other liability of the employer and any fellow employee to the employee, the employee’s legal representative, husband or wife, parents, dependents, next of kin, and anyone otherwise entitled to recover damages from the employer or fellow employee at law or in admiralty on account of the injury or death.  The liability of the employer is exclusive even if the employee’s claim is barred under AS 23.30.022.  However, if an employer fails to secure payment of compensation as required by this chapter, an injured employee or the employee’s legal representative in case death results from the injury may elect to claim compensation under this chapter, or to maintain an action against the employer at law or in admiralty for damages on account of the injury or death.  In that action, the defendant may not plead as a defense that the injury was caused by the negligence of a fellow servant, or that the employee assumed the risk of the employment, or that the injury was due to the contributory negligence of the employee.  In this section, ‘employer‘ includes, in addition to the meaning given in AS 23.30.395, a person who, under AS 23.30.045(a), is liable for or potentially liable for securing payment of compensation.

AS 23.30.110. Procedure on claims. (a) Subject to the provisions of 
AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability . . . and the board may hear and determine all questions in respect to the claim. . . .

The language “all questions” is limited to questions raised by the parties or by the agency upon notice duly given to the parties.  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  The board may not decline to hear disputes concerning a validly filed claim.  Summers v. Korobkin Constr., 814 P.2d 1369, 1371-72 (Alaska 1991).

AS 23.30.120 Presumptions.  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter; . . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.  Id. (Emphasis omitted).  The presumption’s application involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a “preliminary link” between his or her injury and the employment.  See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  For injuries occurring after the 2005 amendments to the Act, if the employee establishes the link, the presumption may be overcome at the second step when the employer presents substantial evidence which demonstrates a cause other than employment played a greater role in causing the disability or need for medical treatment.  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150 at 7 (March 25, 2011).  Because the board considers the employer’s evidence by itself and does not weigh the employee’s evidence against the employer’s rebuttal evidence, credibility is not examined at the second step.  See, e.g., Veco, Inc. v. Wolfer, 693 P.2d 865, 869-70 (Alaska 1985).  
If the board finds the employer’s evidence is sufficient, the presumption of compensability drops out and the employee must prove his or her case by a preponderance of the evidence.  The employee must prove, in relation to other causes, employment was “the substantial cause” of the disability or need for medical treatment.  Runstrom.  This means the employee must “induce a belief” in the minds of the fact finders the facts being asserted are probably true.  See Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  In the third step, the evidence is weighed, inferences are drawn from the evidence, and credibility is considered.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005).

AS 23.30.135. Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.395.  Definitions.  In this chapter,

. . .

(19) ‘employee’ means an employee employed by an employer as defined in (20) of this section;

(20) ‘employer’ means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state. . . .

Before an employee-employer relationship exists under the Act, an express or implied contract of employment must exist.  Alaska Pulp Co. v. United Paperworkers Intern. Union, 791 P.2d 1008, 1010 (Alaska 1990).  Formation of such a contract generally requires mutual assent and consideration.  Id.  An important purpose underlying the contract of employment requirement is to avoid “thrust[ing] upon a worker an employee status to which he has never consented . . . [since doing so] might well deprive him of valuable rights. . . .”  Id. at 1011.

Employment generally begins after a meeting of the minds has been reached between the employee and the employer, for it is at that point that a contract is formed.  Childs v. Kalgin Island Lodge, 779 P.2d 310, 313 (Alaska 1989).  The formation of an express contract requires an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration and an intent to be bound.  Id. at 314.  An implied employment contract is formed by a relation resulting from “the manifestation of consent by one party to another that the other shall act on his behalf and subject to his control, and consent by the other so to act.”  Childs v. Kalgin Island Lodge, 779 P.2d 310, 314 (Alaska 1989).  The existence of an implied contract must be determined by considering all the factors in light of the surrounding circumstances. Cluff v. Nana-Marriott, 892 P.2d 164, 171 (Alaska 1995).  A claimant’s belief the claimant intended to work only for one party does not preclude the possibility that an implied contract of employment may have been formed between the claimant and another party.  Childs v. Tulin, 799 P.2d 1338, 1340 (Alaska 1990).
8 AAC 45.040. Parties. . . .
. . .

(d) Any person against whom a right to relief may exist should be joined as a party.

(f) Proceedings to join a person are begun by

. . . 

(2) the board or designee serving a notice to join on all parties and the person to be joined. 

(g) A petition or a notice to join must state the person will be joined as a party unless, within 20 days after service of the petition or notice, the person or a party files an objection with the board and serves the objection on all parties…

. . . 

(h) If the person to be joined or a party
. . . 

(2) fails to timely object in accordance with this subsection, the right to object to the joinder is waived, and the person is joined without further board action.

8 AAC 45.060. Service. . . .
. . .

(e) Upon its own motion or after receipt of an affidavit of readiness for hearing, the board will serve notice of the time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties.

(f) Immediately upon a change of address for service, a party . . . must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party’s last known address. . . .

8 AAC 45.070.  Hearings.  (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued . . . at the discretion of the board or its designee, and in accordance with this chapter . . . .

. . .

(f) If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,

(1) proceed with the hearing in the party’s absence and, after taking evidence, decide the issues in the application or petition;

(2) dismiss the case without prejudice; or

(3) adjourn, postpone, or continue the hearing. . . .

8 AAC 45.890. Determining employee status.  For purposes of 
AS 23.30.395(19) and this chapter, the board will determine whether a person is an ‘employee’ based on the relative-nature-of-the-work test.  The test will include a determination under (1)-(6) of this section.  Paragraphs (1) and (2) of this section are the most important factors, and at least one of these two factors must be resolved in favor of an ‘employee’ status for the board to find that a person is an employee.  The board will consider whether the work 

(1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer 

(A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status; 

(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status;

(C) has the right to extensive supervision of the work then there is a strong inference of employee status;

(D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status;

(E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and

(F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed;

(2) is a regular part of the employer’s business or service; if it is a regular part of the employer’s business, there is an inference of employee status;

(3) can be expected to carry its own accident burden; this element is more important than (4)-(6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status;

(4) involves little or no skill or experience; if so, there is an inference of employee status;

(5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status;

(6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status.

The “relative nature of the work” test was adopted to distinguish between employees and independent contractors for determining whether an individual is an “employee,” and thus eligible for workers’ compensation benefits under the Act.  Alaska Pulp Co., 791 P.2d at 1012.  However, both relationships presuppose a contractual undertaking.  Therefore, absent a contract for hire, the board is not required to make this distinction.  Id.

ANALYSIS

1)  Was the oral order to proceed with the October 9, 2012 hearing in Shanks’ absence correct?

If a party was served with a hearing notice and is not present at hearing, the law provides a discretionary “order of priority” for handling the situation.  The first priority is to proceed in the party’s absence.  8 AAC 45.070(f)(1).  Notice of the October 9, 2012 hearing was sent to and received by Shanks.  Shanks signed for the certified mail on July 5, 2012.  Given these factual findings, the oral order to proceed with the hearing in Shanks’ absence was correct. This decision will memorialize the oral order.

2)  On June 12, 2011, was Marshall an “employee” employed by Wallace, an “employer”?
Applying the AS 23.30.120 presumption analysis and without considering credibility, Marshall attached the presumption he was an “employee” of Wallace an “employer” at the time of Marshall’s June 12, 2011 injury.  This is based upon Marshall’s testimony Wallace hired Marshall in June 2011 as an employee for employment purposes and specifically to perform carpentry work on the Odyssey Project.  Marshall also established through his testimony he did not have the right to hire or terminate others to assist in his work on the Odyssey Project.  Other evidence causing the presumption to attach includes Marshall’s testimony Wallace had the right to exercise control over the jobs Marshall performed, both Marshall and Wallace had the right to terminate the relationship at will, without cause, Wallace had the right to supervise Marshall’s work, Wallace paid Marshall by the hour for work performed, and Marshall and Wallace entered into an oral contract creating an employment relationship.  Based upon these facts, Employee successfully established a “preliminary link” showing an employee-employer relationship between Marshall and Wallace, attaching the § 120 presumption.

Once the presumption is raised, Wallace must rebut the presumption with substantial evidence, which is viewed in isolation and without considering credibility.  Wallace’s testimony there was no contract for hire, as an employee or otherwise, between himself and Marshall, Marshall had a separate calling or business, he hired Marshall on a non-continuous basis and for the completion of a particular job, and he did not have the right to control the manner and means to accomplish the work or the right to extensive supervision of the project, is substantial evidence tending to show Marshall was not Wallace’s “employee” and Wallace was not his “employer” at the time of Marshall’s injury.  This is substantial evidence to rebut the §120 presumption and shift the burden to Marshall, who must prove all elements of his claim against Wallace by a preponderance of the evidence.  Runstrom.

The “relative nature of the work” test was adopted to distinguish between employees and independent contractors for determining whether an individual is an “employee,” and thus eligible for workers’ compensation benefits under the Act.  Alaska Pulp Co., 791 P.2d at 1012.  However, both relationships presuppose a contractual undertaking.  Therefore, absent a contract for hire, the board is not required to make this distinction.  Id.  Therefore, the first inquiry is whether or not there was an oral or written contract for hire, express or implied, for employment purposes or otherwise, between Wallace and Marshall.  If there was no such agreement, the inquiry ends there and the relative nature of the work test need not be applied.

It is undisputed Wallace orally contracted with Shanks for Shanks to perform carpentry work on Wallace’s commercial fishing vessel the F/V Odyssey, Wallace agreed to supply materials for the project and Shanks agreed to supply time and labor, and Wallace needed the work completed and his fishing vessel in the water by June 15, 2011, in time for the commercial fishing season’s opening.  A few days after he started work on the Odyssey Project, Shanks realized the job would take longer than estimated.  Shanks knew of another experienced carpenter, Marshall, who owned a Remington single-shot nail gun and if brought on to work on the Odyssey Project, could help ensure the project was finished by June 15, 2011.  Shanks asked Wallace if Marshall could work on the project.  Wallace granted Shanks authority to inform Marshall work may be available for him on the Odyssey Project and the work would pay $20.00 per hour.

On June 10, 2011, Shanks approached Marshall and told him work may be available for him on the Odyssey Project.  Marshall declined to accept any offer of work until he had a chance to meet Wallace, scope out the project and see what the job entailed.   Marshall asked how much the work paid and Shanks told him $20.00-$30.00 per hour.  Marshall stated he wanted to be paid $30.00 per hour.  Shanks said he could not make a decision on how much Marshall would be paid for his work and told Marshall to discuss the issue with Wallace when they met the next day.  The next day, as he does for other carpentry work he undertakes around town, Marshall met with Wallace to scope out the project so Marshall could decide whether he would undertake the work.  Marshall was unsure he would be hired on the Odyssey Project until he met Wallace, because Marshall does not ever count on being hired for a job until he meets the person he will be working for.  Marshall had no contact with Wallace about working on the Odyssey Project prior to his June 2011 injury.  After meeting Wallace and confirming what the work entailed, Marshall agreed to work on the Odyssey Project.  Marshall asked Wallace to pay him $30.00 per hour for his work.  Wallace said he would take it under consideration and Marshall began his work on the project with the understanding his hourly rate would be no less than $20.00 per hour but possibly as much as $30.00 per hour.  The preponderance of the evidence shows Marshall and Wallace entered into an express, oral contract for hire, consisting of Marshall’s agreement to perform carpentry work on the F/V Odyssey’s crew quarters in return for payment of no less than $20.00 per hour but possibly as much as $30.00 per hour.
Because there was an express contract for hire between Wallace and Marshall, the next inquiry is to determine the status of their contractual relationship.  The “relative nature of the work” test is applied to distinguish between employee and independent contractor status.  Alaska Pulp Co., 791 P.2d at 1012.  The “most important factors” in the test include 8 AAC 45.890(1) and (2).  At least one of these factors must be resolved in Marshall’s favor to find he is Wallace’s “employee.”  These first two factors are then considered in light of the remaining four.  

(1) Was Marshall’s Work A Separate Calling Or Business; Did Marshall Have The Right To Hire Or Terminate Others At The Time Of His June 12, 2011 Injury?
Marshall has been a carpenter for 35 years and has in the past owned and operated his own remodeling business in states where a contractor’s license is not required to operate a carpentry business.  At the time of his injury, Marshall did not have a business license.  A few years after he moved to Alaska, he began advertising his business by handing out business cards, but was soon contacted by the State of Alaska and informed he could not advertise without a contractor’s license.  Marshall does not want to obtain a contractor’s license so he hires himself out as a carpenter by the hour.  Marshall, “just want[s] to make a living and to work by the hour is the easiest way.”  Marshall is known in Wrangell as a carpenter, owns approximately $40,000 to $50,000 worth of carpentry tools he uses to perform his carpentry work, and earns a living by performing carpentry work in Wrangell.  Marshall’s work as a carpenter in Wrangell generally and on the Odyssey Project was a separate calling or business.  Wallace hired Marshall to perform carpentry services because Marshall owned specialized carpentry tools and also because Marshall was an experienced carpenter.  Marshall expected to receive an IRS form 1099 for his work on the Odyssey Project and understood he would have to pay taxes on his earnings himself.  No inference for or against Marshall’s “employee” status vis-à-vis Wallace can be drawn from these facts.  

It is undisputed Marshall did not have authority to hire or fire other workers on the Odyssey Project to assist Marshall in performing the work for which Marshall was hired.  Because Marshall did not have the right to hire or terminate others, there is no inference he was not Wallace’s employee.  

A) Did Wallace have the right to exercise control over the manner and means to accomplish the desired result?

Wallace did not have the right to exercise control over the manner and means Marshall used to accomplish the desired result.  Wallace simply wanted the work done in a timely manner.  Shanks and Marshall, not Wallace, obtained wood and other materials needed for the project from a lumber yard account Wallace opened.  Wallace did not complain about or “second-guess” Marshall’s work.  Wallace explained to Shanks and Marshall what he wanted the end result to be and imposed a deadline for the project’s completion, but Marshall dictated his own hours.  Wallace had the right to approve material expenses and checked in on the project from time to time to see how it was progressing and if he liked the worked Marshall was doing.  But this does not amount to having the right to exercise control over the manner and means used to perform the work.  Wallace’s actions are consistent with behavior by any owner contracting with an independent contractor for a time and materials contract.  An owner often checks on progress and quality of work performed on the owner’s assets by an independent contractor, to make sure the project is staying on track and the contractor is performing the requested work.  

Wallace was onsite getting his vessel ready for the commercial fishing season and supervising his crewmembers repairing nets on the ground next to the boat.  He “would just come up into the boat every now and then just to see how it was going,” and to see if he liked what Marshall was doing.  Shanks stated Wallace was, “just checking, see how we were coming along, checking the progress, is pretty much it.”  Wallace’s actions were because of his pressing need to have his fishing vessel in the water in time for the commercial fishing season’s opening.  Wallace’s behavior does not create an inference of employee status.

B) Did Wallace and Marshall have the right to terminate the relationship at will, without cause?

Wallace, Shanks and Marshall agreed each possessed the right to terminate the relationship at will and without cause.  This creates a “strong inference of employee status.” 

C) Did Wallace have the right to extensive supervision of Marshall’s work?

Wallace did not have the right to extensive supervision of Marshall’s work on the Odyssey Project.  An owner often checks on the progress and quality of work performed on the owner’s assets by an independent contractor, to make sure the project is staying on track and the contractor is performing the work requested.  Wallace’s actions in checking in periodically were because of Wallace’s pressing need to have his fishing vessel in the water in time for the commercial fishing season’s opening.  They do not demonstrate he exerted a “right” to supervise Marshall’s work.  This factor does not create an inference of employee status.

D) Did Wallace provide the tools, instruments, and facilities to accomplish Marshall’s work, are they are of substantial value, and are the tools, instruments and facilities to accomplish the work significant?

Wallace provided no tools or instruments to Marshall.  Although Wallace provided the consumable materials for the project, one of the reasons Marshall was brought onto the Odyssey Project was because he had his own Remington single-shot nail gun, which would allow the project to be completed quicker.  There were no facilities needed to accomplish the work, as it was done on site.  Marshall owns significant construction tools substantially valued at approximately $40,000.00 to $50,000.00.  However, the value of the tools, instruments, and equipment needed to complete the project is approximately $200.00.  The value of the tools, instruments, and equipment used to accomplish the Odyssey Project is not substantial and the tools, instruments, and equipment are not significant.  Even if the tools had substantial value and were significant, Marshall provided his own tools for the work.  Consequently, this factor creates no inference in regard to employee status.

E) Did Wallace pay for Marshall’s work on an hourly or piece rate wage rather than by the job?

Wallace paid for Marshall’s work on an hourly wage.  Wallace paid Marshall $280.00 in cash for approximately 14 hours Marshall worked on the project before he was injured.  Although Shanks testified, “I got the job.  Because I got the job, I was the one that received the checks,” Marshall expected he would be paid directly by Wallace and did not expect any money from Shanks.  Wallace paid Marshall through Shanks to get money to Marshall quicker, as Wallace and Marshall did not see each other after Marshall’s injury.  Shanks stated Wallace and Marshall did not have a separate agreement for how much Marshall would be paid because, “everything went through me,” and Wallace stated, “I hired Bill Shanks to do the job.  Marshall was brought on.  I agreed with that, but I was working on the project through Bill.”  However, Wallace, Marshall and Shanks’ conduct show Marshall and Wallace contracted directly for work on the Odyssey Project. “Shanks was the delivery person” that brought Marshall the money for his work on the project but Wallace paid Marshall for the work.  This creates “an inference of employee status” between Wallace and Marshall.
F) Did Wallace and Marshall enter into a written or oral contract, and if so, what “employment status” did they believe they were creating?

The evidence shows Wallace and Marshall entered into an express oral contract for hire but did not create, and did not intend to create, an employee-employer relationship.  The evidence, including the circumstances under which the contract was made and the conduct of the parties while the job was being performed, demonstrates Wallace contracted with Marshall as an independent contractor.  Marshall does not want to obtain a contractor’s license so he hires himself out as a carpenter by the hour.  Marshall, “just want[s] to make a living and to work by the hour is the easiest way.”  He is known in Wrangell as a carpenter and earns a living by performing carpentry work in Wrangell.  Marshall believed and understood he was working for Wallace on the project as an independent contractor.  For example, Marshall expected to receive an IRS form 1099 for his work on the Odyssey Project and understood he would have to pay taxes on his earnings himself.

Of all factors considered in this prong of the test, only two create an inference of employee status in favor of Marshall vis-a-vis Wallace.  Consequently, on balance this “most important factor,” of the test is resolved in Wallace’s favor.

(2) Were Marshall’s Services a Regular Part of Wallace’s Business or Service?

This is the second of the two “most important factors” in the test.  Wallace’s business is commercial fishing.  Marshall was performing carpentry work on one of Wallace’s commercial fishing vessels.  Although Wallace performed some maintenance work on his fishing vessels, carpentry work is not a regular part of Wallace’s business.  After Marshall was injured, Shanks and one of Wallace’s crew members performed the services Marshall would have performed.  However, Wallace credibly testified his crew member helped Shanks with a small amount of finish work needed to complete the project.  The crewmember’s work was insignificant.  Marshall’s services were not a regular part of Wallace’s business or service.  This factor does not create an inference of employee status.  As this is one of the two “most important factors,” Marshall’s failure to meet it is significant.  Marshall has failed to satisfy either §890(1) or (2), and by law at least one of them must be resolved in favor of Marshall’s employee status to support a finding he was Wallace’s employee.  Since he meets neither, Marshall cannot be found to be Wallace’s employee at the time of his injury.  

Even if Marshall had met either §890(1) or (2), completing the analysis under the test discloses on balance, Marshall failed to show he was Wallace’s employee at the time of his injury.  

(3) Can Marshall Be Expected To Carry His Own Accident Burden?

Wallace paid Marshall $20.00 per hour for his work on the project.  Workers’ compensation insurance premiums are relatively expensive, depending upon the nature of the employer’s business, and its payroll.  It would be unreasonable to expect Marshall in this case to carry his own accident burden, given his relatively low hourly pay rate for carpentry services.  This creates “a strong inference of employee status” against Wallace.

(4) Did Marshall’s Work Involve Little Or No Skill Or Experience?

Based upon Marshall’s testimony, his work on the Odyssey Project required no special education, training, or particular experience.  Marshall did not have any formal carpentry training and learned the skill from his father and on-the-job experience.  While recognizing the value and importance of carpenters and their skills, Marshall’s work for Wallace required no special education, training, or particular experience.  Consequently, this factor creates an “inference of employee status” between Marshall and Wallace.

(5) Was The Employment Agreement Sufficient To Amount To The Hiring Of Continuous Services, As Distinguished From Contracting For The Completion of a Particular Job?

Based on Marshall, Wallace and Shanks’ credible testimony, Marshall contracted with Wallace for the completion of only one particular job, the Odyssey Project.  The project was estimated to last approximately one week.  There is no evidence suggesting Marshall would have continued working for Wallace on any other projects, had he not been injured.  The parties did not have any discussions regarding future work.  This factor does not create “an inference of employee status.”

(6) Was The Employment Intermittent, As Opposed To Continuous?

Marshall’s work on the Odyssey Project was less than “intermittent” -- it was a one-time-only project.  Therefore, it was by definition also not “continuous.”  The project was estimated to last approximately one week and once the project was finished, there were no additional projects on which Marshall would have continued performing services for Wallace.  The parties did not have any discussions regarding future work.  This does not create “an inference of employee status.”

In summary, Marshall failed to satisfy either §890(1) or (2), one of which must be found in favor of employee status for him to prevail against Wallace under the “relative nature of the work test.”  Thus, he fails in his claim against Wallace on that basis alone.  However, even completing the analysis under the test discloses on balance, Marshall failed to show he was Wallace’s employee at the time of his injury.  The preponderance of the available evidence, and reasonable inferences from it, support a conclusion Marshall was not working for an “employer” Wallace as an “employee” at the time of his June 12, 2011 injury, as defined in AS 23.30.395(19)-(20).

3)  Is Wallace as a “project owner” liable for Marshall’s injury?

Marshall contends he is not an employee of Wallace, but also contends Wallace is still liable under the Act as a “project owner” under AS 23.30.045.  Marshall contends if Shanks contracted with Wallace to perform the Odyssey Project work and Shanks as contractor failed to secure the payment of workers’ compensation insurance, Wallace, as a project owner, is liable for payment of compensation to Marshall.

The Act extends coverage to “employees.”  AS 23.30.045 provides if an “employer” is a contractor and fails to secure the payment of compensation to its employees, the project owner is liable for and shall secure the payment of the compensation to employees of the contractor.  Before an employee-employer relationship exists under the Act, an oral or written, express or implied contract of employment must exist.  Alaska Pulp Co. v. United Paperworkers Intern. Union, 791 P.2d 1008, 1010 (Alaska 1990).  Formation of such a contract generally requires mutual assent and consideration. Id.  An important purpose underlying the contract of employment requirement is to avoid “thrust[ing] upon a worker an employee status to which he has never consented . . . [since doing so] might well deprive him of valuable rights. . . .”  Id. at 1011.
Marshall and Shanks agree there was no oral or written employment agreement, express or implied, between them.  The circumstances of the case also show there was no oral or written contract for hire, express or implied, for employment purposes or otherwise, between Marshall and Shanks.  There was no offer encompassing its essential terms, an unequivocal acceptance of the terms, consideration, or an intent to be bound.  

A) No express contract existed between Marshall and Shanks, oral or written, for employment purposes or otherwise.

Marshall and Shanks did not enter into an express oral or written contract for hire.  Shanks asked Wallace if Marshall could work on the project.  Wallace granted Shanks authority to inform Marshall work may be available for him on the Odyssey Project and the work would pay $20.00 per hour.  Shanks then approached Marshall and told him work may be available for him on the Odyssey Project.  Shanks’ act of informing Marshall of the availability and proposed wage of work on the Odyssey Project was legally insufficient as an “offer” for Marshall to work for Shanks.
But even if Shanks’ act of informing Marshall of the availability and proposed wage of work was a legally sufficient offer, Marshall did not unequivocally accept the terms of the offer.  Marshall declined to accept any offer of work until he had a chance to meet Wallace, scope out the project and see what the job entailed.  Marshall asked how much the work paid and Shanks told him $20.00 to $30.00 per hour.  Marshall stated he wanted to be paid $30.00 per hour.  Shanks said he could not make a decision on how much Marshall would be paid for his work and told Marshall to discuss the matter with Wallace when they met the next day.  As he does for other carpentry work he undertakes around town, Marshall then met with Wallace to scope out the project so Marshall could decide whether he would undertake the work.  Marshall was unsure he would even be hired on the Odyssey Project until he met Wallace, because Marshall does not ever count on being hired for a job until he meets the person for whom he will be working.  After meeting Wallace and confirming what the work entailed, Marshall agreed to work on the Odyssey Project.  This shows Marshall did not intend to be bound by any purported agreement between himself and Shanks.  

Further, even if there was an offer, acceptance and an intent to be bound, the contract would fail for lack of consideration.  Shanks did not pay Marshall for work on the Odyssey Project.  Wallace, and not Shanks, paid Marshall for his work on the project.  Although Shanks testified, “I got the job.  Because I got the job, I was the one that received the checks,” Marshall expected he would be paid directly by Wallace and did not expect any money from Shanks.  Wallace paid Marshall through Shanks to get money to Marshall quicker, as Wallace and Marshall did not see each other after Marshall’s injury.  Wallace, Marshall and Shanks’ conduct show Wallace paid Marshall for his work on the Odyssey Project and “Shanks was the delivery person” that brought Marshall the money for his work.  There was no express contract for hire, oral or written, for employment or otherwise, between Marshall and Shanks.

B) No implied contract existed between Marshall and Shanks, oral or written, for employment purposes or otherwise.

An implied employment contract is formed by a relation resulting from “the manifestation of consent by one party to another that the other shall act on his behalf and under his control, and consent by the other so to act.”  Childs v. Kalgin Island Lodge, 779 P.2d 310, 314 (Alaska 1989).  The circumstances surrounding Shanks and Marshall’s conduct on the Odyssey Project are insufficient to give rise to an implied contract between them.  There is no evidence Marshall acted on Shanks’ behalf or that Shanks consented to Marshall acting on his behalf.  Marshall did not consent to act under Shanks’ control; he worked with Shanks “side-by-side” on the project.  Marshall and Shanks both considered themselves to be “co-workers” on the project and neither party treated their work on the project as an employer/employee relationship.  There is no evidence Shanks directed Marshall’s work, gave or had the right to give any instructions to Marshall, or controlled the time and manner of Marshall’s work on the Odyssey Project.  Marshall directed his own hours on the project.  Neither Marshall nor Shanks “took the lead” on the project and both performed equal amounts of work before Marshall’s injury.  There was no implied contract for hire, oral or written, for employment or otherwise, between Marshall and Shanks.
Marshall testified repeatedly he was not Shanks’ employee and no contract for hire or employment relationship existed between them.  Shanks testified Marshall was not his employee and no employment relationship existed between them.  Marshall did not intend to be hired by Shanks or have any understanding or knowledge of such a purported hire.  He did not petition to join Shanks as a person “against whom a right to relief may exist.”  8 AAC 45.040(d).  It was only after the board designee determined a right to relief may exist against Shanks based on Marshall’s “project owner” theory of liability against Wallace that Shanks was joined as a potentially liable party in the case.  Marshall has never filed a claim against Shanks, even after Shanks was joined as a potentially liable party.  Marshall is represented by an experienced workers’ compensation attorney who repeatedly contended at hearing Marshall was not Shanks’ employee.  

It is significant that at no point in this case has Marshall asserted a claim against Shanks, alleged Shanks employed him or alleged Marshall undertook tasks under Shanks’ direction or supervision.  An important purpose underlying the contract of employment requirement is to avoid “thrust[ing] upon a worker an employee status to which he has never consented . . . [since doing so] might well deprive him of valuable rights. . . .”  Alaska Pulp Co., 791 P.2d at 1011.  Marshall clearly does not wish to have employee status thrust upon him, at least with regard to Shanks.  Thrusting upon Marshall an employee status to which he never consented could deprive him of valuable rights.  For example, once a person is deemed to have an employment relationship with a party, any common law rights the worker may have against the party are terminated.  Id. at 1012.
As the evidence illustrates, Marshall and Shanks performed their work on the Odyssey Project as co-independent contractors.  Consequently, Marshall was not Shanks’ employee.  Based on Marshall and Shanks’ credible testimony and the documentary evidence in this case, no oral or written contract for hire existed between Shanks and Marshall in this case, express or implied, for employment purposes or otherwise.  Absent an oral or written, express or implied contract of hire, the “relative nature of the work test” to determine Marshall’s employee status with regard to Shanks need not be applied.  The plain language of AS 23.30.045 extends coverage to “employees.”  Because Marshall is not Shanks’ employee, Wallace is not liable under the Act as a “project owner” under AS 23.30.045.  

The 2004 amendments to AS 23.30.045 “mean[t] that the project owner, before he can hire that subcontractor or contractor has to make sure that those people are covered or carry that coverage, themselves” and “everyone [up] the chain must make sure that every worker on the job is covered no matter who they work for.”  Trudell v. Hibbert, 272 P.3d 331, 339 (Alaska 2012).  Businesses that usually do not have workers’ compensation coverage need to be sure their contractors have it, or get it themselves.  Id.  The legislature intended someone in the contracting chain would have workers’ compensation insurance; the legislation was limited to businesses, and for the most part businesses are required to carry workers’ compensation coverage.  Id. at 345.  Under the facts of this case, Wallace is not liable for workers’ compensation benefits under the Act.  However, Wallace is advised and encouraged to obtain workers’ compensation insurance in the event a contractor or subcontractor with whom Wallace contracts in the future has employees and fails to carry workers’ compensation insurance.  
CONCLUSIONS OF LAW

1)  The oral order to proceed with the October 9, 2012 hearing in Shanks’ absence was correct.

2)  On June 12, 2011, Marshall was not an “employee” employed by Wallace, an “employer.”
3)  Wallace as a “project owner” is not liable for Marshall’s injury.

ORDER

1)  The October 9, 2012 oral order to proceed with the hearing in Shanks’ absence is memorialized.

2) Marshall’s claim for a determination he was an “employee” employed by Wallace, an “employer,” under AS 23.30.395(19)-(20), and the “relative nature of the work test,” as codified in 8 AAC 45.890 is denied.

3) Marshall’s claim for a determination Wallace is liable as a “project owner” under 
AS 23.30.045 is denied.

Dated in Juneau, Alaska this 7th day of November, 2012.





ALASKA WORKERS’ COMPENSATION BOARD







_________________________________                           






Marie Y. Marx, Designated Chair
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Bradley S. Austin, Member
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Charles M. Collins, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted. Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23, 30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken. 
AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of STEVEN R. MARSHALL employee/applicant v. BRUCE WALLACE d/b/a FV ODYSSEY, employer; WORKERS’ COMPENSATION BENEFITS GUARANTY FUND, insurer / defendants; Case No. 201110673; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, and served upon the parties this 7th day of November, 2012.
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Sue Reishus-O’Brien, Workers’ Compensation Officer
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