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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	AMY APPLEBEE,

                               Employee,

 vs.

UNITED AIRLINES CORPORATION,

                               Employer,

and

NEW HAMPSHIRE INSURANCE CO.,

                               Insurer.
	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER ON RECONSIDERATION

AWCB Case No.  200712269

AWCB Decision No.  12-0195
Filed with AWCB Anchorage, Alaska

On November 7, 2012


United Airlines Corporation’s  October 24, 2012 petition for reconsideration of Applebee v. United Airlines Corporation, AWCB Decision No.12-0175 (October 9, 2012) (Applebee I), was heard on the written record on November 7, 2012, in Anchorage, Alaska.  The written record hearing date was set on the board’s own motion on November 5, 2012.  Attorney Robert Bredesen represents United Airlines Corporation and its insurer (Employer).  Attorney Michael Jensen represents Ms. Applebee (Employee).  The record closed at the hearing’s conclusion on November 7, 2012.  

ISSUE
Employer contends Applebee I should be reconsidered to the extent it declined to address Employer’s petition regarding a social security offset.  Employer contends the issue had been listed for hearing in a prehearing conference summary and should have been addressed in Applebee I.  Employee opposes reconsideration.  While Employee concedes Employer may be entitled to a social security offset, Employee disputes Employer’s calculation of the offset.  

Should Applebee I be reconsidered or modified?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On October 9, 2012, Applebee I was issued (AWCB Decision No. 12-0175 (October 9, 2012)).

2) Applebee I concluded in relevant part:  “Employer asked that its petition for an offset against TTD for Social Security Disability benefits be considered.  That was not, however, one of the issues identified for hearing, and it will not be addressed.”  (Applebee I).  

3) The May 23, 2012 prehearing conference summary states the parties stipulated to a hearing on July 19, 2012,and identified the issues for hearing as:




TTD




PPI 




041(k)




Medical Costs –including authorization of disk replacement surgery 




Transportation Costs




Vocational Rehabilitation




Penalty – on late paid medical costs 

Interest




Attorney fee’s/costs 




Social Security Offset  (Prehearing Conference Summary, May 23, 2012).

4) The July 3, 2011 prehearing conference summary confirmed the oral hearing set for July 19, 2012, and identified the issues as:




TTD retroactive from (1/5/09-cont.) 




Medical Costs




Transportation Costs




Vocational Rehabilitation




Penalty 

Interest




Attorney fee’s/costs    (Prehearing Conference Summary, July 3, 2012).

5) Neither party requested the July 19, 2012 prehearing conference summary be modified or amended.  (Record).  

6) In its brief for the July 19th hearing, Employer stated that any temporary total disability (TTD) award should be subject to a social security offset.  Employer noted the validity of 8 AAC 45.225(b), the regulation addressing social security offset,  was at issue in superior court, and “reserves its right to challenge the regulation in this case in the event the Board takes action based on the regulation.”  (Employer’s hearing brief).  

7) At the beginning of the July 19th hearing, the Hearing Chair recited issues listed in July 3, 2011 prehearing conference, and one unrelated preliminary issue, and asked the parties if there were any other issues.  Both parties agreed there were no other issues.  (Record).  

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter. It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. .  .  .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  

AS 23.30.005. Alaska Workers’ Compensation Board.

. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation. . . .
AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

“A party to a worker’s compensation case has three methods by which to pursue its position before the board’s award is final. The party may raise the issue in a pleading, [footnote omitted], petition for review of all or part of the case within the time limits set forth in AS 44.62.540, [footnote omitted], or, in the case of a factual mistake or a change in conditions, it may ask the board to exercise its discretion to modify the award at any time until one year after the last compensation payment is made [footnote omitted].”  The “appropriate recourse for allegations of legal error is a direct appeal or petition to the board for reconsideration of the decision within the time limits set by AS 44.62.540(a).”  George Easley Co. v. Estate of Lindekugel, 117 P.3d 734, 743-44 (Alaska 2005).  

8 AAC 45.065. Prehearings

. . . .

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives. The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing. Unless modified, the summary governs the issues and the course of the hearing. 

(d) Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination. The party making a request to modify or amend a prehearing summary shall serve all parties with a copy of the written request. If a party's request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request

8 AAC 45.070. Hearings

. . . .

(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing.

8 AAC 45.225. Social security and pension or profit sharing plan offsets 

. . . . 

(b) An employer may reduce an employee's weekly compensation under AS 23.30.225 (b) by 

(1) getting a copy of the Social Security Administration's award showing the 

(A) employee is being paid disability benefits; 

(B) disability for which the benefits are paid; 

(C) amount, month, and year of the employee's initial entitlement; and 

(D) amount, month, and year of each dependent's initial entitlement; 

(2) computing the reduction using the employee or beneficiary's initial entitlement, excluding any cost-of-living adjustments; 

(3) completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration's award letter; 

(4) filing an affidavit of readiness for hearing in accordance with 8 AAC 45.070(b) ; and 

(5) after a hearing and an order by the board granting the reduction, completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee. 

. . . .

(d) An employee or beneficiary who is receiving weekly compensation benefits shall 

(1) send the employer a copy of the award letter from the Social Security Administration or a copy of the first payment documents from a pension or profit sharing plan; and 

(2) upon the employer's request, sign a release for the employer to get information from the Social Security Administration or the pension or profit sharing plan. 

8 AAC 45. 150.  Rehearings and modification of board orders. (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060. 

(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.  The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award. 

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 

(1) the facts upon which the original award was based;

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award. 

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification. 

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence. 

The board does not have authority to determine issues of constitutionality. Green v. Kake Tribal Corp., AWCB Decision No. 88-0169 (June 10, 1988).

ANALYSIS

Should Applebee I be reconsidered or modified?

The law gives Employer an absolute right to petition for reconsideration of Applebee I.  AS 44.62.540.  Likewise, Employer has an absolute right to petition for modification.  AS 23.30.130.  Allegations of legal error are raised by a petition for reconsideration; allegations of factual mistake are raised by a petition for modification.  Lindekugel.  It is unclear whether Employer is asserting a factual or legal error, but in either case it did so in a timely manner.  

To the extent Employer argues the board should have found the issue was listed for hearing in a prehearing conference summary, it is asserting the panel made a factual error.  To the extent it contends the issue should have been addressed in the decision, it is asserting a legal error.  

Employer correctly notes the social security offset was identified as an issue for hearing in the May 23, 2012 prehearing conference summary.  However it was not included in the July 3, 2011 prehearing conference summary, the last prehearing conference summary before hearing.  Under 8 AAC 45.065(c) the prehearing summary governs the issues at hearing.  Although the regulation does not explicitly say so, the clear intent is that the last prehearing conference summary before hearing controls.  In this case, eight prehearing conferences had been held prior to the July 19, 2012 hearing.  As is common in complex cases, such as this one, issues change over time.  The hearing panel should not have to guess whether an issue once listed remains an issue for hearing if it is not included in the last prehearing conference summary.  Under 8 AAC 45.065(d), the parties have an opportunity to correct an erroneous prehearing conference summary, but neither party did so in this case.  Further, neither party asked that the issue be addressed when the chair identified the issues for hearing.  

Employer is correct that the social security offset issue had been listed for hearing.  Because it was not listed as an issue in the controlling prehearing conference summary, the fact it was once listed as an issue was no longer relevant, and it was not a mistake in fact to omit its consideration in Applebee I.  

Nor did the panel make an error of law by declining to address the social security issue.  It was not identified as an issue for hearing in the final prehearing conference summary, and under 8 AAC 45.065(c) and 8 AAC 45.070(g), should not have been addressed at hearing.  Employer’s argument that the issue should be addressed because Employee did not oppose it at hearing puts the cart before the horse.  There is no reason a party should address an issue not set for hearing.  
Consequently, whether considered a petition for reconsideration or a petition for modification, Employer’s October 24, 2012 petition will be denied.

CONCLUSION OF LAW
Applebee I will not be reconsidered or modified.

ORDER

1) Employer’s October 24, 2012 petition for partial reconsideration is denied.

Dated at Anchorage, Alaska on November 7, 2012.





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel, Designated Chair






Robert Weel, Member






Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of AMY APPLEBEE, employee, v. UNITED AIRLINES CORPORATION, employer, NEW HAMPSHIRE INSURANCE CO., insurer; Case No. 201006673; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 7th day of November 2012.








Sertram Harris, Clerk
�








10

