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    P.O. Box 115512
Juneau, Alaska 99811-5512

	NORMAN MCCALL, 

                                                 Employee, 

                                                   Applicant,

                                                   v. 

BP AMERICA, INC.,

                                                 Employer,

                                                  and 

ACE AMERICAN INSURANCE CO.,

                                                 Adjuster,

                                                   Defendants.
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	INTERLOCUTORY DECISION AND 

ORDER ON RECONSIDERATION

AWCB Case No.  200603001
AWCB Decision No. 12-0199
Filed with AWCB Anchorage, Alaska

on November 16, 2012


Norman McCall’s (Employee) Petition for Reconsideration of Interlocutory Decision No. 11-0124 (McCall I) on October 2, 2012 was heard on the written record in Anchorage, Alaska, by the Alaska Workers’ Compensation Board.  Attorney Steven Constantino represented Employee. Attorney Michael Budzinski appeared and represented BP America, Inc., and ACE American Insurance Company (Employer).  The record closed on October 16, 2012, after the board met to deliberate.

ISSUES

Employee contends the board should reconsider its conclusion that the Alaska Worker’s Compensation Appeals Commission’s (Commission or AWCAC) decision in Guys with Tools v. Thurston controlled the admissibility of Drs. Williamson-Kirkland and Craig’s opinions due to the restrictions on retroactive application of a new or amended regulation under AS 44.62.240.  Employee contends the Commission’s statements regarding exclusion of physician reports resulting from excessive, unauthorized changes in physician are dicta and, therefore, not binding as precedent.  Employee also contends new regulation 8 AAC 42.082(c) is procedural in nature and is presumed to take effect immediately.  Finally, Employee contends if the board is not going to exclude the opinions of Drs. Williamson-Kirkland and Craig, the board must fashion an equitable remedy to lessen the prejudice suffered by Employee who has had medical benefits controverted based on the opinions of Drs. Williamson-Kirkland and Craig, which was the result of Employer’s “doctor shopping,” such denying Employer the right to use it as a basis for fair controversion or use of use of an “adverse inference principle” similar to Boyd v. Arctic Slope Native Association, (AWCB Dec. No. 00-0200, Sept. 15, 2000).

On the other hand, Employer contends the board should not reconsider its decision that Drs. Williamson-Kirkland and Craig’s reports be evaluated based on their relevance as directed by the Commission in Guys with Tools.  Employer contends the Commission’s directive regarding physician opinions obtained from excessive, unauthorized changes in physician was not dicta and was controlling precedent under AS 23.30.008(a).  Employer further contends the board correctly concluded 8 AAC 45.082(c) does not have retrospective application because the application of the Guys with Tools rule is inconsistent with the regulatory change, and to find otherwise would have been a violation of AS 44.62.240.   Also, Employer contends it could not have predicted the outcome of McCall I which was an issue of first impression, which Employee is mislabeling “doctor shopping” in order to inflame the normal defense process.  Finally, Employer contends to exclude the reports of Drs. Williamson-Kirkland and Craig would give Employee a fortuitous windfall from nothing more than a lucky calendaring slot two weeks after the effective date of the regulation, which is neither fair nor equitable, when the issue was first raised in a petition in 2008 but no ARH was filed until April 2011.

Should the board reconsider its decision that 8 AAC 45.082(c), as adopted on July 9, 2011, will not be applied retrospectively to exclude the opinions of Drs. Williamson-Kirkland and Craig?

FINDINGS OF FACT

Evaluation of the hearing record as a whole establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1. All factual findings and factual conclusions from McCall I are incorporated herein.  (McCall v. BP America, AWCB Dec. No. 11-0124 (Aug. 22, 2011)).

2. On August 22, 2011, the board issued its decision in McCall I finding, among other holdings, Employer’s change to Drs. Williamson-Kirkland and Craig to be an excessive, unauthorized change of physician.  The board also found the reports could not be excluded from the record under the Commission’s decision in Guys with Tools and 
AS 44.62.240. (McCall I at 22).

3. Employee filed his initial petition asserting Employer’s excessive change of physician on September 11, 2008.  (Record).

4. Employee did not file an Affidavit of Readiness for Hearing on the excessive change of physician issue until April 21, 2011.  (Record).

5. Employee filed his Petition for Partial Reconsideration on September 6, 2011.  (Employee’s Petition for Partial Reconsideration, 9/6/2011).

6. Employee’s petition was timely filed.  (Record.)

7. The board granted reconsideration by letter from the designated chair on September 12, 2011.  (Letter from L. de Mander to parties, 9/12/2011).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)   this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and . . . regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978). 

AS 23.30.008. Powers and duties of the commission.  (a)  The commission shall be the exclusive and final authority for the hearing and determination of all questions of law and fact arising under this chapter in those matters that have been appealed to the commission, except for an appeal to the Alaska Supreme Court…Unless reversed by the Alaska Supreme Court, decisions of the commission have the force of legal precedent….

AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .  If oral evidence is introduced before the agency, and agency member may not vote unless that member has heard the evidence.

“The appropriate recourse for allegations of legal error is a direct appeal or petition to the board for reconsideration of the decision within the time limits set by AS 44.62.540(a).”  George Easley Co. v. Estate of Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  An “abuse of discretion” in the context of the Alaska Workers’ Compensation Act has been defined as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failure to apply controlling law or regulation, or failure to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (footnote omitted); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 

In 2007, the Alaska Workers’ Compensation Appeals Commission (AWCAC or Commission) addressed exclusion of medical records which resulted from unauthorized, excessive changes in physician in Guys with Tools v. Thurston, Dec. No. 062 (November 8, 2007).  The Commission noted in the first paragraph of its decision:

We also conclude the board erred in failing to decide two questions presented to it for decision: … and whether she made an excessive change in physician.  However we reject the argument that an excessive change requires exclusion of the physician’s reports from the record.

The Commission also included as discussion issue three “the statutes do not support imposition of an “exclusionary rule” against Dr. Cobden’s reports.”  The Commission goes on to state that this is issue was a basis for granting extraordinary review in this case.  Id at 19.

 The Commission found as follows:

…, if the employee fails to provide such notice, or neglects other notice requirements, the remedy is not the exclusion of evidence from the record. The exclusion of evidence, whether offered by the employee or the employer, does not serve the interest of the board in obtaining the best and most thorough record on which to base its decision. It results in efforts to exclude relevant evidence based on whether the party complied with formalities, instead of examining the relevance of the evidence to the dispute, (8 AAC 45.120(e)), and, if admitted, the merits of the evidence.  It does little to deter doctor-shopping, because it is a sanction imposed “after the fact” and, if the employee is unrepresented and is not preparing for a hearing, may have little effect on an employee's conduct prior to a hearing. It is contrary to the informal and narrowly adversarial nature of most board proceedings. …

The fundamental rule is that “any relevant evidence is admissible.”  (8 AAC 45.120(e)).  The result of an exclusionary rule is inherently contrary to the open access to all relevant information regarding the claimant's injury that the workers' compensation statutes are designed to promote. The employee is compelled to release information regarding the reported injury.  (AS 23.30.107).  The free and immediate exchange, as well as filing with the board, of all medical records in the possession or control of both parties is required on the filing of a claim, and the duty to disclose and file medical records continues. (AS 23.30.095(h)).  The board's procedural regulations state that the board may rely on any document filed more than 20 days before hearing, provided that a request for cross examination has not been properly filed.  (8 AAC 45.120).

We have said that “AS 23.30.095(a) represents a compromise between preventing ‘costly over treatment’ and protecting free choice of the physician who provides ‘all medical and related’ care. The employee's right to choose is preserved, but limited in the number of times it can be exercised at the expense of the employer.” The employer is not liable for medical care that is not provided under 
AS 23.30.095(a); the remedy for an excessive change of attending physician (more exactly, an unnoticed change without consent) is that the employer is not liable to pay for the care because it was not provided pursuant to the workers' compensation statutes.

…

If the board wishes to adopt a rule excluding evidence improperly obtained, the board should consult with the department to develop and adopt such a rule by regulation. Until then, we cannot support the blanket exclusion of medical reports solely because the reports were written by physicians chosen in excess of an allowable change (emphasis added).  Id at 21-27.
The Board amended 8 AAC 45.082 on July 9, 2011, to include just such an exclusionary rule.  As amended it now reads as follows:

8 AAC 45.082. Medical treatment. . . .

. . .

  (c) If, after a hearing, the board finds a party made an unlawful change of physician in violation of AS 23.30.095(a) or (e) or this section, the board will not consider the reports, opinions, or testimony of the physician in any form, in any proceeding, or for any purpose. If, after a hearing, the board finds an employee made an unlawful change of physician, the board may refuse to order payment by the employer. 

In Burke v. Houston NANA, L.L.C., 222 P.3d 851 (Alaska 2010), the court reversed a Board decision in which it found the board declined to follow its regulations, and instead, according to the court “looked back to a prior period to find a rule that barred” the claimant’s request for an reemployment eligibility evaluation, when the decisional rule relied upon was never promulgated through the Administrative Procedures Act (APA).  Burke stated:

Before . . . new regulations took effect in 1998, the board had developed through adjudication a discovery rule to be used in considering reemployment eligibility evaluation requests (footnote omitted).  Under the board’s discovery rule, an employee who failed to request a reemployment eligibility evaluation within ninety days of providing notice of the injury to the employer as required by former AS 23.30.041(c) was required to request the evaluation within ninety days of the date the employee knew or should have known that he might not be able to return to the occupation at the time of injury (footnote omitted).  This case presents two questions: (1) whether the regulations adopted in 1998, which did not explicitly contain a discovery rule, should be read as continuing the rule despite their silence, and, if not, (2) whether, following the adoption of the regulations, the board had the power to impose a discovery rule by adjudication and thereby hold that Burke’s request was untimely.  We conclude that the answer in both instances is no.


Id. at 866.

Burke further noted when the board promulgated its regulations interpreting a former 
statute, it codified prior decisions about what constituted an unusual and extenuating circumstance, but “[n]either regulation mentions the discovery rule” (id.; emphasis in original).   Public comment about the regulation highlighted the conflict between the previously-imposed discovery rule and the proposed regulation, but the board did not change the text of the regulation in response to the comment (footnote omitted).  Burke reasoned: “From this there is at least a suggestion that the board declined to continue, by means of its rulemaking authority, the discovery rule it had previously adopted through adjudication” (id.).  Burke concluded “the board must use rulemaking rather than adjudication” to effectuate at least some changes in how the Act is applied.  The court further stated:

Burke asserts that the board cannot by adjudication ‘add requirements to the law that neither the legislature nor the executive branch in its rule-making power chose to add to the Act or regulations, respectively.’  We agree: If the board wished to add to the deadlines it explicitly set in the regulations -- via adoption of a discovery rule -- it was required to do so by regulation (footnote omitted).

We have previously held that an administrative agency can set and interpret policy using adjudication instead of rulemaking, absent statutory restrictions and due process limitations, (footnote omitted) and noted that the board has broad powers to administer the Alaska Workers’ Compensation Act, including the authority to interpret statutes (footnote omitted).  But the board’s power is not unlimited.  Alaska law requires an agency to follow certain procedures, including public notice and an opportunity for public comment, before it can supplement or amend a regulation (footnote omitted).  Alaska Statute 44.62.640(a)(3) defines ‘regulation’ to include ‘every rule, regulation, order, or standard of general application or the amendment, supplement, or revision of a rule, regulation, order, or standard adopted by a state agency to implement, interpret, or make specific the law enforced or administered by [the agency]’ (emphasis in original).

. . .

We have previously addressed the issue whether an agency action is an interpretation or an amendment of a regulation (footnote omitted).  In making this determination, we have looked at a variety of factors.  We have compared the agency action with the statutory indicia of a regulation, including whether the action ‘implements, interprets or makes specific the law enforced or administered by the state agency’ and ‘affects the public or is used by the agency in dealing with the public’ (footnote omitted).  Noting that many agency actions that are not regulations can affect the public, we have looked at the distinction drawn by the Court of Appeals for the District of Columbia between internal agency practices, which do not require notice and comment rulemaking, and regulations, which do. That court identified the ‘critical feature’ of an internal agency practice as ‘agency actions that do not themselves alter the rights or interests of the parties, although [they] may alter the manner in which the parties present themselves or their viewpoints to the agency’ (footnote omitted).  Finally, we have looked to see if the agency action provides new requirements or makes the existing requirements more specific.

. . .

Because the board chose to establish by regulation the procedure . . . it is bound by those regulations unless and until it repeals or amends the regulation using the proper procedure.

Id. at 867-68.

The Alaska Supreme Court also held in Burke, Id.  at 861, the presumption analysis under AS 23.30.120 does not apply to every possible issue in workers’ compensation cases.  Rockney v. Boslough Construction Co., 115 P.3d 1240, 1244 (Alaska 2005).  

In Miller v. Treadwell, 245 P.3d 867, 873-74 (Alaska 2010), an unsuccessful political candidate challenged the method the state used to count write-in ballots and contended it amounted to a “regulation,” which was never vetted pursuant to the APA.  In rejecting this argument, the court said:

The APA requires advance notice of a regulation before it can be applied in agency interactions with the public (footnote omitted).  Common sense statutory interpretations by agencies do not require regulations (footnote omitted).  By contrast, if a statutory interpretation is ‘expansive or unforeseeable,’ the agency may be required to promulgate its interpretation through a regulation (footnote omitted).  The Division’s statutory interpretations . . . were common sense interpretations and were not required to be promulgated in regulations.  We have previously noted that ‘[n]early every agency action is based, implicitly or explicitly, on an interpretation of a statute or regulation authorizing it to act.  A requirement that each such interpretation be preceded by rulemaking would result in complete ossification of the regulatory state’. . . . (footnote omitted).
The Alaska Supreme Court has addressed retroactive application of amendments to statutes in Pan Alaska Trucking, Inc., v. Crouch, 773 P.2d 947 (Alaska 1989), where it found

As a general rule, statutes are presumed to operate prospectively only, and will not be applied to causes of action arising prior to their enactment unless a contrary legislative intent appears by express terms or necessary implication. See Hood v. State, 574 P.2d at 813–814. This court has held, however, that the presumption against retroactive application does not apply to procedural statutes. Matanuska Maid, Inc. v. State, 620 P.2d 182, 187 (Alaska 1980). Because procedural statutes often alter only the legal effects of events occurring during the legal process, courts have treated as irrelevant the date of the events giving rise to the cause of action:

[P]rocedural statutes may become operative when and if the procedure or remedy is invoked, and if the trial postdates the enactment, the statute operates in the future regardless of the time of the occurrence of the events giving rise to the cause of action.  Matanuska Maid, 620 P.2d at 187 (quoting Aetna Casualty & Surety Co. v. Industrial Accident Commission, 30 Cal.2d 388, 182 P.2d 159, 161 (1947))

.…

This court has recognized that some ‘procedural’ statutes demand special treatment: Where a change in a procedural statute significantly alters the legal consequences of the events giving rise to a cause of action, it is treated as substantive in character. See Matanuska Maid, 620 P.2d at 187. Crouch argues here that because the change in AS 23.30.110(c) ‘results in the absence of any effective remedy to enforce a substantive right,’ the change should be treated as substantive. But in deciding whether a change is substantive in character, it will hardly suffice that a new rule has proved dispositive in a particular case: if ignored, nearly any procedural rule can play a role in the disposition of a case. Rather, a change in a procedural rule is substantive in character where the change makes it appear to one just starting down the road to vindication of his cause that the road has become more difficult to travel or the goal less to be desired. For example, a change in the burden of proof to be borne by a party, though clearly a change in procedure, may make it less likely from the outset that the party will arrive at a favorable resolution of his claim.

The board has applied Pan Alaska Trucking’s rationale to amendments to regulations.  Vitek v. Inlet Fisheries, Inc., AWCB Dec. No. 99-0010 (Jan. 15, 1999). 

AS 44.62.240.  Limitation on retroactive action. 

If a regulation adopted by an agency under this chapter is primarily legislative, the regulation has prospective effect only. A regulation adopted under this chapter that is primarily an "interpretative regulation" has retroactive effect only if the agency adopting it has adopted no earlier inconsistent regulation and has followed no earlier course of conduct inconsistent with the regulation. Silence or failure to follow any course of conduct is considered earlier inconsistent conduct.

The retroactivity of the board’s regulations is governed by AS 44.62.240. Under this statute, an “interpretative regulation,” such as 8 AAC 45.176, may be retroactive only if the agency “has adopted no earlier inconsistent regulation and has followed no earlier course of conduct inconsistent with the regulation.”  Additionally, AS 44.62.240 is concerned with the issues of fairness and notice, and does not impose on parties a burden outside the scope of risk they assumed.  See, e.g., Suh v. Pingo Corp., 736 P.2d 342, 345 (Alaska 1987); Atlantic Richfield Co. v. State, 705 P.2d 418, 424 n. 17 (Alaska 1985).  

Wood v. Quest Diagnostics, Inc., AWCB Decision No. 10-0122, at 11-12 (July 13, 2010), defined “dicta” and “dictum” as follows:

Black’s Law Dictionary (Fifth Edition 1979) defines the following terms: Dicta. Opinions of a judge which do not embody the resolution or determination of the court. . . . Expressions in court’s opinion which go beyond the facts before the court and therefore are individual views of author of opinion and not binding in subsequent cases (citations omitted).  Dictum. A statement, remark, or observation. . . .  The word is generally used as an abbreviated form of obiter dictum, ‘a remark by the way’. . . .  Statements and comments in an opinion concerning some rule of law or legal proposition not necessarily involved in nor essential to determination of the case in hand are obiter dictum, and lack the force of an adjudication (citations omitted).

In Bailey v. Litwin Corp., 780 P.2d 1007, 1011 (Alaska 1989), the Alaska Supreme Court said in reference to language from a prior case, “Any suggestion to the contrary is dicta, and may be disregarded.”  The United States Supreme Court explained dicta in Cohens v. State of Virginia, 19 U.S. 264, 399-400 (1821):

It is a maxim not to be disregarded, that general expressions, in every opinion, are to be taken in connection with the case in which those expressions are used.  If they go beyond the case, they may be respected, but ought not to control the judgment in a subsequent suit when the very point is presented for decision.  The reason of this maxim is obvious.  The question actually before the Court is investigated with care, and considered in its full extent.  Other principles which may serve to illustrate it, are considered in their relation to the case decided, but their possible bearing on all other cases is seldom completely investigated.
In Kirks v. Mayflower Contract Services, AWCB Decision No. 93-0313 (December 9, 1993), a party relied upon language in a footnote in an Alaska Supreme Court decision.  Kirks stated: “Since it is only dicta” the case in question “cannot be cited” for the proffered legal principle (id. at 7).  See also, Marble v. Exxon Corp., AWCB Decision No. 93-0336 (December 22, 1993).

8 AAC 45.195 Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

In cases of manifest of injustice the board has the power to modify procedures and “fashion a more equitable sanction” to avoid further prejudice to a party.  Boyd v. Arctic Slope Native Association, (AWCB Dec. No. 00-0200, Sept. 15, 2000).  

ANALYSIS

Should the board reconsider its decision that 8 AAC 45.082(c), as adopted on July 9, 2011, will not be applied retrospectively to exclude the opinions of Drs. Williamson-Kirkland and Craig?
Employee contends the Commission’s decision in Guys with Tools barring exclusion of unauthorized change of physician opinions is dicta and not controlling precedent.  The Commission spent one third of its decision on this issue, which is not reasonable to conclude is obiter dictum.  Dictum is a statement unimportant to the outcome of the case.  The Commission clearly stated this issue was a basis for granting extraordinary review.  Further, the Commission’s decision clearly prompted the board to enact a regulation, however the controlling law in the meantime was the holding in Guys with Tools as was found in McCall I.

The board analyzed the retrospective application of 8 AAC 45.082(c) in McCall I.  Employee seeks an equitable remedy to limit any prejudice to Employee by Employer’s unauthorized change in physician.  The Commission in Guys with Tools clearly directs the board to consider the opinions of Drs. Williamson-Kirkland and Craig based on their relevance at a hearing on the merits of Employee’s claims for benefits, and it is at that time an equitable remedy, if appropriate, may be fashioned by the board.  Boyd at 32. 

CONCLUSIONS OF LAW

The Commission’s holding in Guys with Tools was not dicta.

An equitable remedy, if appropriate, will be applied at the hearing on the merits.

ORDER

The board’s decision not to apply 8 AAC 45.082(c) as adopted on July 9, 2011, to Drs. Williamson-Kirkland and Craig’s report will not be reconsidered.

Dated at Anchorage, Alaska on November 16, 2012.
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PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of NORMAN MCCALL employee / applicant; v. BP AMERICA, INC., employer; ACE AMERICAN INSURANCE CO., insurer / defendants; Case No 200603001; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 16, 2012.
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