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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ROBERT CHURCHWELL, 

                                             Employee, 

                                                Applicant,

                                                   v. 

 EZ DELIVERY, LLC,

                                             Employer,

                                                   and 

ZURICH AMERICAN INSURANCE CO./

NOVAPRO RISK SOLUTIONS,

                                             Insurer/Adjuster,

                                                  Defendants.                           
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  201120502
AWCB Decision No.  12-0201
Filed with AWCB Anchorage, Alaska 

on November 20, 2012


EZ Delivery, LLC’s (Employer) August 27, 2012 petition to compel discovery was heard on November 14, 2012, in Anchorage, Alaska on the basis of the written record.  The hearing proceeded with a two-member panel, a quorum under AS 23.30.005(f).  Robert Churchwell (Employee) represented himself and did not file a written brief.  Attorney Jeffrey Holloway of Holmes Weddle & Barcott, P.C. represented Employer.  The hearing was scheduled on October 17, 2012.  The record closed at the hearing’s conclusion on November 14, 2012.

ISSUES

Employer contends Employee has unreasonably refused to sign and return releases of information served on him on July 27, 2012, despite his agreement to do so.  Employer seeks an order compelling Employee to sign the releases.  Because Employee did not file a written brief, his position on Employer’s petition to compel discovery is unknown.

Will Employee be ordered to sign and return the releases of information served on him on July 27, 2012 to Employer?

FINDINGS OF FACT

1) On September 22, 2011, Employee injured his neck and back carrying windows while working for Employer.  (Report of Occupational Injury or Illness, December 7, 2011).

2) On May 2, 2012, Employee filed a workers’ compensation claim, seeking temporary partial disability from March 19, 2012 through May 31, 2012, and medical costs totaling $13,390.00. (Workers’ Compensation Claim, April 28, 2012).

3) On July 27, 2012, Employer served releases upon Employee.  The releases consisted of a general medical release authorizing disclosure of medical records related to Employee’s cervical and thoracic spine from September 19, 2009 forward, an employment records release, two Social Security information releases, and a State of Alaska workers’ compensation records release.  (Employer Letter to Employee, July 27, 2012).

4) On August 27, 2012, Employer filed a petition to compel discovery, based on Employee’s failure to sign and return releases to Employer.  (Petition to Compel, August 24, 2012).

5) On October 17, 2012, the parties attended a prehearing conference.  The board designee noted:

EE advised that he has been out of town and unable to get his mail since the last prehearing conference of 6/27/2012.  As such he has not had an opportunity to sign and return the necessary releases.  EE confirmed that he is now back in town and that the AWCB and ER have his current and correct mailing address.  In fact EE was able to find the releases in question in his file during the prehearing conference.  EE advised that he has no issue signing and returning the releases to ER and parties agreed that EE will have the releases back to ER by 10/26/2012.  Designee requests that ER notify the AWCB when the releases have been received so that the Procedural Hearing on the release issue scheduled for 11/14/2012 may be canceled from the Board’s calendar.  If the releases are not signed and received by 10/26/2012 then the 11/14/2012 Procedural Hearing on the release issue will proceed as scheduled. 

The parties stipulated to a written record hearing to be held on 11/14/2012, for approximately 1 hour.  The parties stipulated to serve and file any witness lists, legal memoranda, and evidence in accordance with 8 AAC 45.060, 8 AAC 45.112, 8 AAC 45.114, and 8 AAC 45.120.  Briefs without attachments or exhibits must be sent by e-mail to Admin Assistant Teresa Nelson at teresa.nelson@alaska.gov concurrently with filing.  Any request for a continuance, postponement, cancellation, or change of the hearing date will be reviewed in accordance with 8 AAC 45.074.

In addition, the Board designee encourages EE to seek the assistance of a Workers’ Compensation Technician at (907) 269-4980, if EE has any questions pertaining to his claim.  

(Prehearing conference summary, October 17, 2012 (emph. in original)).

6) Employee has not returned signed releases to Employer.  (Employer’s Hearing Brief, November 6, 2012).

7) Employee has not filed a petition for protective order regarding the subject releases. (Record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that 

(1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this 
chapter. . . . 

AS 23.30.107. Release of Information.  (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury. The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee. This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. . . .

Employers have a right to thoroughly investigate workers’ compensation claims to verify information provided, properly administer claims, and effectively litigate disputed claims.  Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).  Evidence is “relative” to the claim where the information sought is reasonably calculated to lead to facts having any tendency to make an issue in a case more or less likely.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  Granus held medical releases covering a period of two years prior to the work injury were sufficiently likely to lead to admissible evidence and were reasonable in most cases.  

The main question in determining if we have the power to compel the signing of a particular release is whether the information being sought is reasonably calculated to lead to the discovery of facts “relevant” to employee’s injury or a question in dispute.  The burden of demonstrating the relevancy of sought information rests with the proponent of the release.  Wariner v. Chugach Services, Inc., AWCB Decision No. 10-0075 (April 29, 2010).

Based on the policy favoring liberal discovery, “calculated” to “lead to admissible evidence” means more than a mere possibility, but not necessarily a probability, the information sought by the release will lead to admissible evidence.  For a discovery request to be “reasonably calculated,” it must be based on a deliberate and purposeful design to lead to admissible evidence, and that design must be both reasonable and articulable.  The proponent of a release must be able to articulate a reasonable nexus between the information sought and evidence relevant to a material issue in the case.  In the Matter of Mendel, 897 P.2d 68, 93 (Alaska 1995).  To be “reasonably calculated” to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable.   

AS 23.30.108(c).  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance. . . .
. . . 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. . . .

If a party demonstrates informal means of developing medical evidence have failed, the board “will consider the relevance of the requested information and the method of discovery to be authorized.”  Brinkley v. Kiewit‑Groves, AWCB Decision No. 86‑0179 at 5 (July 22, 1986).  If an employee unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant the board broad discretionary authority to make orders that will assure parties obtain the relevant evidence necessary to litigate or resolve their claims.  See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).  In extreme cases, the board has authority to dismiss claims if an employee willfully obstructs discovery.  Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997). 

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155.  Payment of compensation.


. . . 


(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted. . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Teel v. J.E. Thornton General Contracting, et. al, AWCB Decision No. 09-0091 (May 12, 2009) provided a comprehensive explanation of the workers’ compensation system in general and the policies governing the discovery process under the Act.  This explanation is repeated here verbatim for the parties’ benefit in this case:

The purpose of the Alaska Worker’s Compensation Act (Act) is to provide injured workers with a simple and speedy remedy to compensate them for work related injuries.  Misunderstandings about rights and obligations can slow the process down considerably.  Assuming an employee has ‘slight’ or ‘minimal’ evidence to support his claims, he is presumed to be entitled to benefits under the Act.

Employers have a statutory duty to adjust workers’ compensation claims promptly, fairly and equitably.  Employers must begin paying benefits within 14 days after receiving knowledge of an employee’s injury, and continue paying all benefits claimed, unless or until it ‘controverts,’ i.e., denies liability.  The Act gives employers a direct financial interest in making timely benefit payments.  Employers have a right to defend against claims.  However, because injured employees who have minimal evidence supporting their claims are presumed to be entitled to benefits, before an employer may lawfully and in good faith controvert a benefit, it must have substantial evidence sufficient in the absence of additional evidence from the employee, to warrant a Board decision the employee is not entitled to the benefit at issue.

We have long recognized it is important for employers to thoroughly investigate workers’ compensation claims to verify information provided by the claimant, properly administer claims, effectively litigate disputed claims, and detect any possible fraud.  We find Employers’ statutory duty to adjust claims fairly and equitably, necessarily implies a responsibility to conduct a reasonable investigation.  An employer’s right to develop evidence that may support a good faith controversion serves its direct financial interest.  However, we also find Employers’ resistance to unmeritorious claims is essential to maintaining the integrity of the benefits system under the Act.

The Board has wide latitude to conduct its investigations, inquiries, and hearings in the manner which best ascertains the parties’ rights.  We have consistently construed our statutes and regulations to favor liberal discovery.  Process and procedure under the Act shall be as ‘summary and simple’ as possible.  Unnecessary disputes over discovery releases make our process and procedure lengthier and more complicated.  Because the Act does not permit the parties to engage in most formal discovery proceedings, unless a written claim for benefits is filed pursuant to 8 AAC 45.050(b), we must not unduly circumscribe the availability or effectiveness of less intrusive, less litigious discovery procedures, such as informational releases.  We have long recognized medical and other record releases are an important means by which an employer can investigate a claim.

In 1988, the legislature directed the Act be interpreted to ensure the ‘quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.’  Our duty to ensure a speedy and economical remedy requires the discovery process to move quickly.  An injured employee signing discovery releases assists in speedy claim resolution.  We have always encouraged parties to cooperate in the discovery process and to only seek our assistance when voluntary compliance is not forthcoming.

We take administrative notice thousands of Alaskan workers annually file notices of injury and receive workers’ compensation benefits.  Most of the cases of reported injury with time loss are never litigated.  In our experience, one reason employers pay many claims without dispute is because employees release sufficient information to verify the nature and extent of their injuries and their entitlement to benefits.  We find the prompt execution of reasonable releases plays a critical role in making it possible for employers to fulfill the Act’s intent to provide a speedy remedy to injured workers.  We also find demanding overly broad releases is destructive to the cooperative spirit on which informal discovery depends, delays the delivery of benefits, results in needless claim administration, and creates excessive litigation costs.  

Teel, at 11-13 (citations omitted).
ANALYSIS

Will Employee be ordered to sign and return the information releases served on him on July 27, 2012?

Employee has not filed a petition for protective order relieving him of his obligation to sign the releases, nor has he argued the releases are improper in any way.  Review of the releases finds them to be standard releases of information and not overbroad.  They are specifically tailored to seek information relevant to Employee’s claim for temporary partial disability benefits and medical benefits related to his 2011 injury to his cervical and thoracic spine.  Employee acknowledged receipt of the releases at the October 17, 2012 prehearing conference and even agreed to sign them.  While it is unclear why Employee has not signed and returned the releases to Employer, there is no question Employer is entitled to investigate the validity of Employee’s claim for benefits, and Employee will be ordered to sign the releases.  If Employee no longer has copies of the proposed releases, he should contact Employer as soon as possible to obtain new releases for his signature.
CONCLUSION OF LAW

Employee will be ordered to sign and return the information releases served on him on July 27, 2012 to Employer within 14 days of issuance of this order.  

ORDER

1. Employer’s August 24, 2012 Petition to Compel Discovery is GRANTED.

2. Employee is ordered to sign and return the information releases served on him on July 27, 2012 to Employer within 14 days of the date of issuance of this Decision and Order. 


Dated in Anchorage, Alaska on November 20, 2012.




ALASKA WORKERS’ COMPENSATION BOARD
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Amanda K. Eklund






Designated Chair
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Patricia Vollendorf, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ROBERT CHURCHWELL, Employee/respondent v. EZ DELIVERY, LLC, employer/petitioner; ZURICH AMERICAN INSURANCE CO. and NOVAPRO RISK SOLUTIONS, insurer/adjuster/petitioners; Case No. 201120502; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on November 20, 2012.

____________________________________
For Sertram Harris, Clerk
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