GARRETT CARTER  v. THE LAWN RANTERS, INC. AND ALASKA WORKERS’ COMPENSATION BENEFITS GUARANTY FUND
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512


	GARRETT W. CARTER, 

                                                 Employee, 

                                                 Applicant

                                                   v. 

STEVEN J. PARKS and
THE LAWN RANGERS, INC.,

                              (Uninsured)

                                                 Employer,

and

ALASKA WORKERS’ 

COMPENSATION BENEFITS

GUARANTY FUND

                                               Defendants.

	)

)
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND 

SUPPLEMENTARY ORDER

DECLARING DEFAULT

AWCB Case No.  201109382
AWCB Decision No.  12-0203
Filed with AWCB Anchorage, Alaska 

on  November 27, 2012


Garrett W. Carter’s petition for a supplementary order declaring default and for payment of benefits against Steven J. Parks, The Lawn Rangers, Inc. and the Alaska Workers’ Compensation Benefits Guaranty Fund (Fund), was heard on the written record on November 20, 2012.  Attorney Michael Patterson represents Garrett Carter (Employee).   Steven J. Parks represents himself and The Lawn Rangers, Inc. (collectively, Employer).  Velma Thomas represents the Fund.  Neither Employer nor the Fund opposed Employee’s petition.  The record closed at the hearing’s conclusion on November 20, 2012.

ISSUES
Employee contends Employer is in default of its obligation to pay benefits pursuant to Carter v. Steven  J. Parks and The Lawn Rangers, Inc., AWCB Decision No. 12-0148 (August 27, 2012), and payment should therefore be made by the Fund.  Neither Employer nor the Fund opposed the petition.

1)  Is Employer in default of its obligations under Carter v. Steven J. Parks and The Lawn Rangers, Inc., AWCB Decision No. 12-0148 (August 27, 2012)?

2) Should a supplementary order declaring default be issued against Employer?  If so, in what amount?

3) Should the Fund be ordered to pay benefits unpaid by Employer?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1. On June 23, 2011, while employed as a landscape laborer mowing lawns for Employer, Employee’s left middle and ring fingertips were amputated by the blades of a lawnmower. (Report of Occupational Injury, July 5, 2011).
2. Employer was uninsured for workers’ compensation liability at the time of the work injury.  (Stipulation of Undisputed Facts, Order of the Board, State of Alaska v. The Lawn Rangers, Inc. and Steven J. Parks, AWCB Case No. 700003724).
3. Steven J. Parks was the sole Director/Officer/Shareholder of The Lawn Rangers, Inc. at the time of the work injury, and was actively in charge of the business of the corporation.  (Id.)
4. On July 7, 2011, Employee filed a workers’ compensation claim against Employer.  (Claim).
5. At a prehearing conference on February 1, 2012, Employee’s claim was amended to include a claim against the Alaska Workers’ Compensation Benefits Guaranty Fund.  The Fund participated in the prehearing conference and did not oppose its joinder as a party defendant.  (Prehearing Conference Summary, February 1, 2012). 

6. On August 27, 2012, Carter v. Steven J. Parks and The Lawn Rangers, Inc., AWCB Decision No. 12-0148 (August 27, 2012) (Carter I) issued.  
7. Carter I determined Employee’s work for Employer was the substantial cause of his disability and need for medical treatment.  Carter I at 17.
8. It determined Employer was liable to Employee for temporary total disability (TTD) benefits from June 23, 2011 to September 19, 2011, at the rate of $234.00 per week for 12 week and four days, for a total of $2,941.72.  It further found Employer had paid Employee $750.00 in time loss benefits, and was entitled to a $750.00 credit toward the full amount due. (Id. at 18).
9. Carter I determined Employer was liable to Employee for $90.87 for his out of pocket pharmacy expenses. (Id.).
10. It found Employer liable to Employee for $22.59 for out of pocket transportation expenses.  (Id.).
11. Carter I determined Employer was liable to Employee for a 3% permanent partial impairment benefit (PPI) of $5,310.00.  (Id.).
12. Carter I found Employer liable for medical expenses incurred to the following providers, pursuant to the Alaska fee schedule, up to the listed amounts:
(a)  Providence Alaska Medical Center, $4,480.88;
(b)  Alaska Emergency Medicine, $391.00;
(c)  Alaska Radiology, $31.00;
(d) Alaska Hand Surgery Associates, $5,262.00.  (Id.).
13. Carter I determined Employer was liable to Employee for $7,612.50 for attorney fees and costs.  (Id.).
14. Carter I notified the parties of their right to seek reconsideration, modification, or to appeal the award.  (Id. at 22).
15. Neither Employer nor the Fund filed for reconsideration, modification or appeal.  (Record).
16. More than 30 days have passed since Carter I issued.   (Observation).

17. On October 10, 2012, attorney Michael J. Patterson, Employee’s attorney, filed an affidavit stating Employer had paid none of the sums owed, and requested entry of an order of default against Employer.  (Affidavit, October 8, 2012; Notice of Default and Request for Payment, October 8, 2012).  The Fund joined with its own petition for entry of default on November 8, 2012.  (Fund petition for order of default, November 6, 2102).
18. On November 7, 2012, Employee filed a similar affidavit, confirming Employer had made none of the payments ordered in Carter I.  (Affidavit, November 6, 2012).

19. Other than the initial $750.00 paid, Employer has paid none of the remaining amounts ordered paid under Carter I.  (Affidavits of Mr. Patterson and Mr. Carter).

20. In a related matter brought against Employer by the Special Investigations Unit of the Division of Workers’ Compensation, Steven J. Parks and The Lawn Rangers, Inc. were determined jointly and severally liable for any compensable claims arising while uninsured for workers’ compensation liability, and specifically for Employee’s claim in this case if his claim was found compensable.  (Stipulation of Undisputed Facts and Order of the Board, State of Alaska v. The Lawn Rangers, Inc. and Steven J. Parks, AWCB Case No. 70003724, December 21, 2011).
21. Neither Employer nor the Fund have disputed or otherwise opposed the request for entry of default and payment of funds, or contested the supporting affidavits.  (Record).

22. The Fund has sufficient funds appropriated to pay the claim in this case.  (Monthly Status Report, Alaska Workers’ Compensation Benefits Guaranty Fund, September 21, 2012, presented at Alaska Workers’ Compensation Board Meeting, September 27, 2012.).


PRINCIPLES OF LAW

AS  23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The general purpose of workers’ compensation statutes is to provide workers a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  

AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment. 

AS 23.30.045.  Employer’s liability for compensation.  (a) An employer is liable for and shall secure the payment to employees of the compensation payable under . . . 23.30.095, 23.30.145, and 23.30.180-23.30.215. . . . 

AS 23.30.075.  Employer’s liability to pay.  (a)  An employer under this chapter, unless exempted, shall either insure and keep insured for its liability under this chapter in an insurance company or association…. or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for. . .

(b) . . . .  If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.  

AS 23.30.080.  Employer’s failure to insure.  (a)  If an employer fails to comply with AS 23.30.075 the employer may not escape liability for personal injury or death sustained by an employee when the injury sustained arises out of and in the usual course of the employment. . . .

AS 23.30.082.  Workers’ compensation benefits guaranty fund.  . . .

. . .

(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund. In order to be eligible for payment, the claim form must be filed within the same time and in the same manner, as a workers' compensation claim. The fund may assert the same defenses as an insured employer under this chapter.

(d) If the fund pays benefits to an employee under this section, the fund shall be subrogated to all of the rights of the employee to the amount paid, and the employee shall assign all right, title, and interest in that portion of the employee’s workers’ compensation claim and any recovery under AS 23.30.015 to the fund. Money collected by the division on the claim or recovery shall be deposited in the fund…

(e) If the money deposited in the fund is insufficient at a given time to satisfy a duly authorized claim against the fund, the fund shall, when sufficient money has been deposited in the fund and appropriated, satisfy unpaid claims in the order in which the claims were originally filed, without interest.

. . .

(g) In this section, ‘fund’ means the workers’ compensation benefits guaranty fund.  

Under AS 23.30.082, the Fund provides benefits when an employer (1) fails to comply with the requirements of AS 23.30.075, (2) fails to pay benefits due under the Alaska Workers' Compensation Act, (3) the employee files a workers’ compensation claim against the Fund, 
(4) the claim is “duly authorized,” and (5) the Fund has sufficient funds appropriated to pay the claim.   Tucker v. Hennager / Sunshine Services, Inc., AWCB Decision No. 07-0362 (November 30, 2007).  

“Duly” means in “due or proper form or manner; according to legal requirements.”  Black’s Law Dictionary, 6th Edition, at 501.  “Authorized” is “sometimes construed as equivalent to ‘permitted’ or possessed of ‘rightful or legal power.’”  Id. at 133-134.  “Indemnity” means “the benefit payable under an insurance policy.”  Id. at 769.  

The Fund owes interest on monies to the same extent the uninsured employer would owe monies.  Alaska Workers’ Compensation Benefits Guaranty Fund v. West, Alaska Open Imaging and Midway Auto Park Sales & Rentals v. West, AWCAC Decision No. 145 (January 20, 2011) at 21.

Upon payment of the benefits to which an employee is entitled, the Fund is automatically subrogated to the employee’s rights to payment of benefits due.  Payment operates as an assignment to the Fund of an employee’s rights, title and interest in his claim against the employer, and the Fund may pursue recovery. Charles G. West v. Midway Auto Park Sales & Rentals, AWCB Dec. No. 10-0006 (January 15, 2010).

AS 23.30.110.  Procedure on claims.  (a) Subject to the provisions of a AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury… and the board may hear and determine all questions in respect to the claim. 

. . .

AS 23.30.125.  Administrative review of compensation order.  (a)  A compensation order becomes effective when filed with the office of the board as provided in AS 23.30.110, and, unless proceedings to reconsider, suspend, or set aside the order are instituted as provided in this chapter, the order becomes final on the 31st day after it is filed.

. . .

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

AS 23.30.155.  Payment of Compensation. . . . 

. . .

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period. . . .

. . . 

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

. . .

(p)  An employer shall pay interest on compensation that is not paid when due. . . 

AS 23.30.170. Collection of defaulted payments.  (a) In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default. After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default. The order shall be filed in the same manner as the compensation order.

(b) If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default. The applicant may file a certified copy of the supplementary order with the clerk of the superior court. The supplementary order is final. The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law. Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments. (Emphasis added).

(c) Review of the judgment may be had as in a civil action for damages. Final proceedings to execute the judgment may be had by writ of execution. The court shall modify the judgment to conform to a later compensation order upon presentation of a certified copy of it to the court.

A party may apply to the board for an order “declaring the amount(s) in default” pursuant to §170, which allows a party or the Division to take collection action against the uninsured employer.   Barrett v. Happy Water Company, AWCB Decision No. 06-0245 (September 6, 2006).  

8 AAC 45.082.  Medical treatment. (a)  The employer’s obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer.  The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.

. . .

(d) Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102. . .  

. . .
(i) Fees for medical treatment are determined as follows: 

(1) The fee may not exceed the physician’s actual fee or the usual, customary, and reasonable fee as determined under this subsection, whichever is lower. 

(2) The board will publish annually a bulletin for the ‘Workers’ Compensation Manual,’ published by the department which gives the name and address of the organization whose schedule of providers’ charge data must be used in determining the usual, customary, and reasonable fee for medical treatment or services for injuries that occur on or after July 1, 1988.  The manual, and the organization's name and address are available upon request from the division. 

. . .

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in . . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. 

8 AAC 45.177. Claims against the workers' compensation benefits guaranty fund.  (a) Upon receipt of a report of occupational injury or illness involving an injury to an employee employed by an employer who appeared to be uninsured at the time of the injury, the division shall immediately notify the division's special investigations section and the administrator of the workers' compensation benefits guaranty fund in the division's Juneau office.

(b) The division shall send a letter to the parties advising the parties that the employer may not have had workers' compensation insurance in effect at the time of the employee's injury. In the letter, the division shall also advise the parties of the rights and remedies available to the injured worker under the Act if the employer was not insured.

(c) A workers' compensation claim shall be filed against the fund within the same time and in the same manner as a claim filed against the employer in accordance with AS 23.30.105 , AS 23.30.110 , and 8 AAC 45.050. The division shall serve the claim upon the fund's administrator and advise the parties that copies of all future documents filed with the division are also to be served upon the fund's administrator. 
(d) The fund is subject to the same claim procedures under the Act as all other parties. 

(e) The fund may not be obligated to pay the injured worker's claim unless the 

(1) employee and employer stipulate to the facts of the case, including that the employee's claim is compensable, which has the effect of an order under 
8 AAC 45.050(f), or the board issues a determination and award of compensation; and 

(2) the employer defaults upon the payment of compensation for a period of 30 days after the compensation is due. 

(f) In case of default by the employer in the payment of compensation due under an award and payment of the awarded compensation by the fund, the board shall issue a supplementary order of default. The fund shall be subrogated to all the rights of the employee and may pursue collection of the defaulted payments under AS 23.30.170. 

(g) In this section, "fund" means the worker's compensation benefits guaranty fund (AS 23.30.082 (a)). (Eff. 2/28/2010, Register 193).

ANALYSIS

1) Is Employer in default of its obligations under Carter v. Steven J. Parks and The Lawn Rangers, Inc., AWCB Decision No. 12-0148 (August 27, 2012)?

The law requires payment of compensation to an injured worker where the need for medical care or disability arose out of his employment.  Where an award of compensation is made, compensation must be paid within 14 days of the award, unless action requesting reconsideration, modification, or appeal is taken.  

On August 27, 2012, Carter v. Steven Parks dba The Lawn Rangers, Inc., AWCB Decision No. 12-0148 (August 27, 2012)(Carter I) issued.  Carter I determined Employee’s work for Employer was the substantial cause of his disability and need for medical care.  Employer was ordered to pay Employee’s medical, transportation, impairment, and indemnity expenses, and interest thereon.  With the award, the parties were notified of their right to seek reconsideration, modification, or appeal of Carter I within 30 days of issuance.  No party sought reconsideration, modification or appeal.  By operation of law, Carter I became final on September 27, 2012.  AS 23.30.125.  Employer has failed to pay the sums awarded in Carter I.  Having failed to fulfill its legal duty to pay benefits as ordered, Employer is in default of its obligations under Carter I. 

2) Should a supplementary order declaring default be issued against Employer?  If so, in what amount?

Where an employer has defaulted on its payment of compensation and benefits due under a compensation order for a period of 30 days, upon application by a party in interest, a supplementary order of default will be entered.  AS 23.30.170.   

Under Carter I, compensation and benefits were payable to or on Employee’s behalf by September 26, 2012.  No compensation or benefits have been paid under the award.  Employee has properly applied for and is entitled to a supplementary order declaring Employer in default of its obligation to pay medical, transportation, indemnity and impairment benefits, interest, attorney fees and costs.  

Employer is in default of its obligations under Carter I in the following amounts:


(a)  To Providence Alaska Medical Center, the sum of $4,480.88;


(b)  To Alaska Emergency Medicine, the sum of $391.00;


(c)  To Alaska Radiology, the sum of $31.00;


(d)  To Alaska Hand Surgery Associates, the sum of $5,262.00;


(e)  To Employee, the sum of $90.87 to reimburse out of pocket pharmacy costs; 


(f)
 To Employee, the sum of $22.59 ($0.55 per mile for 41.08 miles) to reimburse out of pocket transportation costs; 


(g)  To Employee, TTD benefits from June 23, 2011 to September 19, 2011, a period of 12 weeks, four days, at the weekly rate of $234.00, in an amount totaling $2,191.71, with interest thereon at the statutory rate from the date each unpaid installment of compensation was due until paid in full; 


(h)  To Employee, the sum of $5,310.00 for a 3% whole person permanent partial impairment;

(i) To the Law Office of Michael J. Patterson, the sum of $7,612.50 for attorney fees and costs.

Employer’s default of its obligations under Carter I totals $25,392.55, plus applicable interest thereon. 

3) Should the Fund be ordered to pay benefits unpaid by Employer?

Under AS 23.30.082, the Fund provides benefits when an employer (1) fails to comply with the requirements of AS 23.30.075, (2) fails to pay benefits due under the Alaska Workers' Compensation Act, (3) the employee files a workers’ compensation claim against the Fund, 
(4) the claim is “duly authorized,” and (5) the Fund has sufficient funds appropriated to pay the claim.   All prerequisites to payment from the Fund have been met. (Findings of Fact 5, 15, 16, 19, 21, 22).  The Fund will be ordered to pay benefits unpaid under Carter I 

CONCLUSIONS OF LAW

1.   Employer is in default of its obligations under Carter I.
2.
A Supplementary Order Declaring Amount of Default will be issued against Employer, Steven J. Parks and The Lawn Rangers, Inc., in the amount of $25,392.55, plus applicable interest thereon.

3.   The Fund will be ordered to pay benefits unpaid by Employer, upon payment will be subrogated to all the rights of Employee, and may pursue collection of the defaulted payments from Steven J. Parks and The Lawn Rangers, Inc., jointly and severally.
SUPPLEMENTARY ORDER DECLARING AMOUNT OF DEFAULT

1) Employer Steven J. Parks and The Lawn Rangers, Inc., are in default of their obligation to pay benefits to Employee as ordered in Carter v. Steven J. Parks and The Lawn Rangers, Inc., AWCB Decision No. 12-0148 (August 27, 2012), in the amount of $25,392.55, and applicable interest thereon.  

2)  The Fund shall pay the benefits awarded and unpaid, as follows:


(a)   To Providence Alaska Medical Center, pursuant to the Alaska fee schedule, up to the sum of $4,480.88, plus interest thereon;



(b)  To Alaska Emergency Medicine, pursuant to the Alaska fee schedule, up to the sum of $391.00, plus interest thereon;



(c)   To Alaska Radiology, pursuant to the Alaska fee schedule, up to the sum of $31.00, plus interest thereon;



(d)   To Alaska Hand Surgery Associates, pursuant to the Alaska fee scheduled, up to the sum of $5,262.00, plus interest thereon;



(e)   To Employee, the sum of $90.87 to reimburse out of pocket pharmacy costs, plus interest thereon; 



(f)
 To Employee, the sum of $22.59 ($0.55 per mile for 41.08 miles) to reimburse his out of pocket transportation costs, plus interest thereon; 



(g)  To Employee, TTD benefits from June 23, 2011 to September 19, 2011, a period of 12 weeks, four days, at the weekly rate of $234.00, with credit for sums paid, in an amount totaling $2,191.71, plus interest thereon; 



(h)  To Employee, the sum of $5,310.00 for a 3% whole person permanent impairment, plus interest thereon;

(i) To the Law Office of Michael J. Patterson, the sum of $7,612.50 for attorney fees and costs, plus interest thereon.

3) Upon payment of sums Employer owes Employee, the Fund shall be subrogated to all the rights of Employee, and may pursue collection of the defaulted payments from Steven J.  Parks and The Lawn Rangers, Inc. 
Dated at Anchorage, Alaska this 27th day of November, 2012.




ALASKA WORKERS' COMPENSATION BOARD






Linda M. Cerro,






Designated Chairman






Rick Traini, Member

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Order Declaring Default in the matter of GARRETT W. CARTER, employee / applicant; v. THE LAWN RANGERS, INC., (uninsured) employer / defendant; Case No. 201109382; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 27th day of November, 2012.






Kimberly Weaver, Clerk
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