DENICE L. FANSLER  v. FAIRBANKS NORTH STAR BOROUGH SCHOOL DISTRICT
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DENICE L. FANSLER, 

Employee,
Respondent, 
v. 

FAIRBANKS NORTH STAR BOROUGH 
SCHOOL DISTRICT,

Employer/Carrier,
Petitioner.

	)

)

)

)

)

)

)

)

)

)

)
)
	FINAL DECISION AND ORDER

AWCB Case No.  201104638
AWCB Decision No. 12-0204
Filed with AWCB Fairbanks, Alaska

On November 29, 2012


Fairbanks North Star Borough’s (Employer) June 26, 2012 petition to dismiss Denice Fansler’s (Employee) September 26, 2011 claim was scheduled for hearing on August 28, 2012, and heard in Fairbanks, Alaska on October 25, 2012.  Employee did not appear.  Attorney Zane Wilson appeared and represented Employer.  Employee’s absence at hearing was addressed as a preliminary issue.  Following deliberations, an oral order dismissed Employee’s claim without prejudice pursuant to 8 AAC 45.070(f)(2).  This decision examines the oral decision to dismiss Employee’s claim without prejudice and memorialize it.  There were no witnesses.  The record closed at the hearings conclusion on October 25, 2012. 

ISSUE
Employer’s petition sought dismissal of Employee’s claim on the merits under AS 23.30.010 because, Employer contended, Employee’s injury did not arise out of and in the course of her employment.  However, since Employee failed to appear, her position on the petition is unknown.  However, it is presumed Employee opposes dismissal of her claim, either on the merits, or without prejudice.

Was the oral order dismissing Employee’s claim without prejudice correct?
FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:

1) Employee has a long history of left knee pain complaints.  (Record).

2) In 2002, Employee reportedly underwent a left knee arthroscopy and lateral rentinacular release.  Employee “got better.”  (McGuire Report, April 22, 2011).

3) In 2006, Employee reportedly underwent a left knee lateral rentinacular release. Employee “did well.” (McGuire report, February 7, 2011).

4) In 2007, Employee reportedly underwent a left knee lateral rentinacular release.  The surgery “helped a lot.”  (Id.).

5) On February 11, 2010, Employee fell in her garage while exiting her vehicles, twisting her left knee.  She had immediate pain and swelling in her knee.  (McGuire report, December 1, 2010).

6) On December 1, 2010, Employee sought treatment from David McGuire, M.D., for increasing left knee pain following the February 11, 2010 fall in her garage.  Dr. McGuire noted x-rays were within normal limits and assessed medial meniscus tear, “rule out chondro [chondromalacia] on left.”  He referred Employee for a magnetic resonance imaging (MRI) study and recommended conservative treatment, including living with the symptoms, using a brace, restriction of activities and an exercise program.  (Id.).

7) On December 1, 2010, an MRI of Employee’s left knee showed a normal medial meniscus.  The impression was minimal patellofemoral cartilage thinning and fissuring and expected post-surgical change associated with lateral retinacular release.  (MRI report, December 1, 2010).

8) On February 7, 2011, Dr. McGuire diagnosed left knee chondromalacia of the patella, medial meniscus tear, and subluxing patella.  He recommended a diagnostic arthroscopy with partial medial meniscectomy.  (McGuire report, February 7, 2011).

9) On March 15, 2011, Dr. McGuire performed left knee diagnostic arthroscopy that included a minor chondroplasty and synovectomy.  He opined Employee’s knee was “essentially normal.”  (McGuire report, March 15, 2011).

10) On March 30, 2011, Employee reported to Dr. McGuire she had been hit in the knee while working with special education children.  Physical examination revealed no bruising, improved range of motion and a stable left knee.  Employee stated she was exercising with her Gazelle machine.  Dr. McGuire approved biking, swimming, using an elliptical machine and continued light duty work.  (McGuire report, March 30, 2011).

11) On March 31, 2011, Employee reported she was injured three days previous while working as a special education aid when a student punched her in the knee.  (Report of Occupational Injury or Illness, March 31, 2011).

12) Jessica Finch was Employee’s supervisor in the intensive needs classroom.  Ms. Finch was present in the classroom and witnessed the reported punching incident.  (Finch depo. at 15).  Ms. Finch did not observe any verbal or physical reaction from Employee after being hit by the student.  (Id. at 17).  

13) Richard Glynn was Employee’s union representative at the school.  (Glynn depo. at 5). Approximately one month before the reported knee injury, Employee asked Mr. Glynn if the school district could take employment action against her for excessive absences from work.  (Id. at 19-20).  Later, in spring 2011, Mr. Glynn was walking with his wife to attend a show at the Carlson Center when he noticed Employee walking on a side walk carrying her crutches instead of using them.  Mr. Glynn averted his attention from Employee to watch for traffic and when he looked back at Employee, he saw Employee, now looking back at him and using her crutches.  (Id. at 9-14).  

14) On April 13, 2011, Employee reinjured her left knee when she fell while coming down stairs in her garage.  She stated her left knee bent underneath her and she was unable to get up for half an hour.  (McGuire report, April 13, 2011).

15) On April 28, 2011, Dr. McGuire re-operated on Employee’s left knee.  He performed an arthroscopy with a repeat lateral retinacular release.  There were no new surgical findings.  (McGuire report April 28, 2011).

16) On June 28, 2011, Employee reported another injury to her left knee when she was hit by her daughter’s boyfriend’s vehicle.  She did not seek treatment but self-treated with ice and elevation.  (McGuire report, June 28, 2011).

17) On August 22, 2011, Employer reported another injury to her left knee when it “gave backwards.”  (McGuire report, August 22, 2011).

18) On September 30, 2011, Attorney John Franich filed a claim on Employee’s behalf.  (Claim, September 26, 2011). 

19) On November 10, 2011, John Joosse, M.D., performed a records review employer’s medical evaluation (EME) for Employer.  Dr. Joosse assessed chronic left knee pain with previous lateral retinacular releases in 2002, 2006, 2007 and 2011.  He opined Employee has MRI and arthroscopic findings of mild chondromalacia of the patellofemoral joint and the lateral compartment that pre-existed the injury and were subsequently aggravated by non work-related injuries.  Dr. Joosse also noted the records demonstrated Employee was “fastidious in seeking prompt medical care for various conditions and reporting injuries of incidents to School District personnel, usually on the day of such events.”  However, Dr. Joosse observed Employee did not seek treatment on either the day of the reported work injury, or the day following the work injury, but two days subsequent to the work injury.  Employee then reported the injury a day after seeking treatment.  He opined Employee suffered no significant change in the physical condition of her knee after being hit by the student, but rather only a minor exacerbation that resolved the same week.  (Joosse report, November 11, 2011).

20) On December 1, 2011, Employee and her attorney attended a prehearing conference.  (Prehearing Conference Summary, December 1, 2011).

21) On December 14, 2011, Employer deposed Employee.  (Employee deposition, December 14, 2011).

22) On February 21, 2012, Employee’s attorney represented Employee at a prehearing conference.  (Prehearing Conference Summary, February 21, 2012).

23) On February 21, 2012, Employer deposed Employee a second time.  (Employee deposition, February 21, 2012).

24) On April 10, 2012, Employer deposed Dr. McGuire.  Dr. McGuire testified as follows concerning his March 30, 2011 examination of Employee following the work injury: the child hitting Employee in the knee did not materially change her knee condition, (McGuire depo. at 37), as of March 30, 2011, Employee’s knee was stable, (id. at 39), the probable cause of Employee’s knee condition was quad atrophy at least a month prior to March 30, 2011, (id. at 40), Employee’s work restrictions were the same on March 30, 2011, as they had been when he had seen Employee on March 15, 2011, (id. at 42), Employee’s knee condition was not related to the reported March 28, 2011 work injury, but rather the slip and fall Employee had in her garage in February 2010, (id. at 45), Employee’s knee was stable after the work injury and became unstable about a month later following the second slip and fall in her garage on April 18 [sic], 2011, (id. at 53-55), Employee’s work injury was not the substantial cause of her disability or need for medical treatment, (id. at 55), and Employee’s April 20, 2011 surgery was not related to the March 28, 2011 work injury, (id. at 60).

25) On April 11, 2012, Employee and her attorney attended a prehearing conference.  Employee’s attorney withdrew from representation immediately following that conference.  (Prehearing Conference Summary, April 11, 2012; Notice of Withdraw, April 11, 2012).

26) On June 20, 2012, Employee failed to appear for a prehearing conference set to schedule a hearing on Employee’s request for a reemployment benefits eligibility evaluation.  (Prehearing Conference Summary, June 20, 2012.

27) On June 27, 2012, Employer filed the instant petition to dismiss, contending Employee’s claim was not compensable under AS 23.30.010 since her employment was not the substantial cause of her disability or need for medical treatment.  (Petition to Dismiss, June 26, 2012).

28) On August 28, 2012, Employee failed to appear for a prehearing conference.  Employer requested a hearing date on its June 26, 2012 petition to dismiss.  (Prehearing Conference Summary, August 28, 2012).

29) On October 8, 2012, Employee was served with notice of the instant hearing at her address of record via both regular and certified U.S. Mail.  (Hearing Notice, October 8, 2012).

30) On October 25, 2012, Employee did not appear for her hearing.  (Observations).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

. . . 

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . . 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.105.  Time for filing of claims.

(a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury . . . .

AS 23.30.110.  Procedure on claims. (a) Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim.

. . . 

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied. . . . 

AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

The board has free reign in making its investigations and in conducting its hearings; and it is authorized to receive and consider any kind of evidence that may throw light on a claim pending before it.  Cook v. Alaska Workmen’s Compensation Board, 476 P.2d 29; 32 (Alaska 1970).

AS 23.30.155.  Payment of Compensation.

. . . 

(h)  The board may upon its own initiative at any time in a case . . . where right to compensation is controverted . . . upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties. . . .

8 AAC 45.070.  Hearings.  (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e). A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. 

. . . 

(f) If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, 

(1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition; 

(2) dismiss the case without prejudice; or 

(3) adjourn, postpone, or continue the hearing. . . . 

8 AAC 45.120. Evidence. (a)  . . . The board will, in its discretion, examine witnesses and will allow all parties present an opportunity to do so. . . .
. . . 

(c) Each party has the following rights at hearing: 

(1) to call and examine witnesses; 

(2) to introduce exhibits;

(3) to cross-examine opposing witnesses on any matter relevant to the issues even though the matter was not covered in the direct examination; 

(4) to impeach any witness . . .

(5) to rebut contrary evidence. . . .

ANALYSIS
Was the oral order dismissing Employee’s claim without prejudice correct?
Employee and her attorney attended several prehearings early in the claims process.  Employee cooperated in discovery and twice gave her deposition.  Then, immediately following the unfavorable deposition testimony of Employee’s treating physician, Dr. McGuire, Employee’s attorney withdrew from representation and Employee failed to attend the next two prehearing conferences.  These facts suggest Employee abandoned her claim after losing legal representation following Dr. McGuire’s deposition.  They do not otherwise demonstrate active resistance to cooperating in the adjudicative process, such as refusing to obey discovery orders or terminating participation in prehearing conferences or a hearing after initially participating, that might merit proceeding in Employee’s absence under 8 AAC 45.070(f)(1).
Dismissal without prejudice (8 AAC 45.070(f)(2)) affords Employer the speedy remedy it is entitled to under the Act (AS 23.30.005(h)) and simultaneously preserves Employee’s right to be heard (8 AAC 45.120(a), (c)).  Should Employee decide to resume prosecuting her claim, a well-developed record will afford a rapid determination of any outstanding issues, to best protect the rights of all parties.  AS 23.30.135.

Employee is advised AS 23.30.105(a) provides: “The right to compensation for disability . . . is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement.”  She is also reminded AS 23.30.110(c) provides:  “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”  

CONCLUSIONS OF LAW
The oral order dismissing Employee’s claim without prejudice was correct.

ORDER

Employee’s September 26, 2011 claim is dismissed without prejudice pursuant to 
8 AAC 45.070(f)(2).

 Dated in Fairbanks, Alaska this 29th day of November, 2012.
ALASKA WORKERS’ COMPENSATION BOARD




__________________________________
                           



Robert Vollmer, Designated Chair




__​​​​​​​​​​​​​​​​​​​________________________________




Sarah Lefebvre, Member

__​​​​​​​​​​​​​​​​​​​________________________________




Jeff Bizzaro, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DENICE L. FANSLER employee / respondant v. FAIRBANKS NORTH STAR BOROUGH SCHOOL DISTRICT, employer / carrier / petitioner; Case No. 201104638; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties this 29th day of November 2012.

Nicole Hansen, Office Assistant
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