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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	STEVEN R. MARSHALL,


Employee, 

Applicant, 

v.

BRUCE WALLACE d/b/a FV ODYSSEY; WILLIAM SHANKS,

Uninsured Respondents,


                                      and

WORKERS’ COMPENSATION BENEFITS GUARANTY FUND,

                                           Defendants. 
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)
	FINAL DECISION AND ORDER ON

MODIFICATION

AWCB Case No.  201110673
AWCB Decision No. 12-0207

Filed with AWCB Juneau, Alaska

On November 30, 2012


Steven Marshall’s (Marshall) November 23, 2012 petition requesting reconsideration of Marshall v. Wallace, et. al., AWCB Decision No. 12-0192 (November 7, 2012) (Marshall I) was heard on the written record on November 29, 2012, in Juneau, Alaska.  Attorney Thomas Slagle represented Marshall.  Attorney Toby Steinberger represented the Alaska Workers’ Compensation Benefits Guaranty Fund (Fund).  Attorney Bruce Weyhrauch represented Bruce Wallace, d/b/a FV Odyssey (Wallace).  William Shanks (Shanks) has not yet responded to Marshall’s petition.  The record closed on November 29, 2012, following deliberation.

ISSUES

In his November 23, 2012 petition, Marshall contends Marshall I made factual errors.  Marshall seeks modification of Marshall I’s findings Wallace did not have the right to exercise control over the manner and means to accomplish the desired result or the right to extensive supervision of Marshall’s work, and Marshall believed he was working for Wallace as an independent contractor.

The Fund and Wallace contend Marshall I’s factual findings were correct.  Shanks has not yet responded to Marshall’s petition so his position on the petition is unknown.

Should Marshall I be modified?

FINDINGS OF FACT

The factual findings and conclusions of law from Marshall I are incorporated herein by reference.  The following facts and factual conclusions are established by a preponderance of the evidence:

1) On October 9, 2012, a hearing in this case was held.  (Record).
2) On November 7, 2012, Marshall I was issued and served by mail.  Id.
3) Marshall I concluded Marshall was not Wallace’s “employee” as defined in AS 23.30.395(19)-(20).  Marshall I made factual findings and drew factual conclusions about the work relationship Marshall and Wallace believed they were creating, and whether Wallace had the right to exercise control and supervise Marshall’s carpentry work on Wallace’s commercial fishing vessel the F/V Odyssey, located in Wrangell, Alaska (Odyssey Project).  See generally, Marshall I.
4) Marshall I’s factual finding 26 stated:

Wallace did not have the right to exercise control over the manner and means Marshall used to accomplish the desired results or the right to extensive supervision of the work.  Marshall supplied the tools used to perform his work on the Odyssey Project.  Marshall and Shanks together obtained the wood and other consumable materials needed for the job from a lumber yard account Wallace opened.  Wallace did not complain about or “second-guess” Marshall’s work.  Wallace explained to Shanks and Marshall what he wanted the end result to be and imposed a deadline for the project’s completion, but Marshall dictated his own hours.  Wallace had the right to approve material expenses, and checked in on the project from time to time to see how it was progressing and to see if he liked Shanks’ and Marshall’s work. Wallace’s actions are consistent with behavior by any owner contracting with an independent contractor for a time and materials contract.  An owner often checks on progress and quality of work performed on the owner’s assets by an independent contractor, to make sure the project is staying on track and the contractor is performing the requested work.  Wallace was onsite getting his vessel ready for the commercial fishing season and supervising his crewmembers repairing nets on the ground next to the boat.  He “would just come up into the boat every now and then just to see how it was going and see if he was liking what we were doing.”  Wallace was, “just checking, see how we were coming along, checking the progress, is pretty much it.”  Wallace checked in periodically because he needed his fishing vessel in the water for the commercial fishing season’s opening.  (Wallace; Marshall  Deposition 17:1-6; 25:3-13; 42:17-43:3; 44:2-15; Wallace Deposition 42:2-14).

5) Factual finding 29 stated:
Wallace contracted with Marshall for his work on the Odyssey Project.  Wallace separately contracted with Shanks for Shanks’ work on the Odyssey Project.  Shanks and Marshall worked on the Odyssey Project as co-independent contractors.  The circumstances of this case show Wallace orally contracted with Marshall for Marshall to perform carpentry work on the Odyssey Project as an independent contractor.  Marshall believed and understood he was working for Wallace on the project as an independent contractor.  For example, Marshall expected to receive an IRS form 1099 for his work on the Odyssey Project and understood he would have to pay taxes on his earnings himself.  The circumstances under which the contract was made and the conduct of the parties while Marshall worked on the project show Marshall was hired as an independent contractor and not as an employee.  (Marshall; Wallace; Shanks Deposition 26:17-28:2; 35:18-24; Marshall Deposition 32:24-33:3; 71:1-10; Record; Experience, judgment, observations, and inferences drawn from all of the above).

6) At hearing, Marshall testified Wallace, “went down into the fo’c’s’le with us and explained to us how he wanted the wood attached, and what kind of wood we was to use, and how it was to look when we were through.”  Marshall also testified Wallace supervised the project and specified what he wanted done, how he wanted it done and the material to be used on the project.  However, at his deposition, Marshall stated the job was “a basic one-two-three application” and “the fo’c’s’le was already laid out and completed in steel.  So basically the design was already there.  All I had to do was put the skin on it.”  Marshall explained, “There wasn’t really much to - - as far as engineering on it, you know, it really could be - - not much speculation at all.  It had to go together one way.”  He also stated Wallace would, “come by to see how the work was going and said we could tell him what we needed, you know, what kind of lumber we needed.”  Marshall stated Wallace gave permission “to go down and put it on his account at the lumberyard. . . .  It was two-by-twos and two-by-fours at first is the only thing we went to get, because we was doing framing.”  When asked “What did Mr. Wallace have to really supervise,” Marshall replied Wallace, “had his normal crew there, that they were working on the nets and stuff, repairing nets down on the ground next to the boat.  So he was kind of supervising them.  And so he would come up into the boat every now and then just to see how it was going and see if he was liking what we were doing.”  Marshall reiterated the work “was basic – you know, all the framing was already there in steel.  It just had to be covered in wood.”  In answer to the question, “Did Mr. Wallace spend much time below when you were doing the work,” Shanks answered, “Just checking, see how we were coming along, checking the progress, is pretty much it.”  Shanks added, “You know, everybody changes their mind doing a job, if they want something different than what you’re doing.  So he offered us some opinions, you know.”  Shanks testified Wallace told him to make sure the walls were soundproofed so the crew could sleep well.  He also testified Wallace could request modification of the work, stating, “It’s his boat.”   Wallace did not micromanage the work, although it was his responsibility to make sure the end result came close to what he needed, was completed at least reasonably satisfactorily, and had the right to request changes if it was unsatisfactory.  (Marshall; Wallace; Deposition of Steven Marshall, 20:3-20; 24:3-25:18; 27:11-17, April 25, 2012; Deposition of William Shanks, 30:11-24; 37:2-10; 39:18-21, April 26, 2012).
7) On November 23, 2012, Marshall timely filed a petition requesting modification of Marshall I on the grounds Marshall I erred by finding Wallace did not have the right to exercise control over the manner and means to accomplish the desired result or the right to extensive supervision of Marshall’s work, and Marshall believed he was creating an independent contractor work relationship.  Marshall also contends as a boat owner and captain, Wallace, “has ultimate authority over what happens on his boat” and therefore had the right to control and supervise Marshall’s work.  (Record; Marshall Petition for Reconsideration, November 23, 2012).
8) Shanks has not yet responded to Marshall’s November 23, 2012 petition.  Id.
PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164, 168 (Alaska 1974), stating: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”  Id.  An examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a).  Id.  The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  
3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.

Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  Under AS 23.30.130(a), the board has authority to review an order in which a claim has been rejected because of a mistake in its determination of a fact even if the fact relates to the question of liability or causation.  Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 484 (Alaska 1969).  If the board articulates mistakes of fact, it may ultimately rule it is no longer in accord with its initial conclusions, which new ruling must be supported by substantial evidence.  Id. at 484-485.  “Substantial evidence” is such relevant evidence as a reasonable mind might find adequate to support a conclusion.  Williams v. State, 938 P.2d 1065, 1069 (Alaska 1997).

In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.  George Easley Co. v. Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  

AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.   If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied. 
8 AAC 45.150.  Rehearings and modification of board orders.  (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.

. . .


(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

(1) the facts upon which the original award was based;

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.


(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.

ANALYSIS

There are two types of relief a party may seek in respect to a decision and order before pursuing an appeal to the Alaska Workers’ Compensation Appeals Commission:  1) reconsideration because of alleged legal errors, and 2) modification because of alleged changed “conditions” or mistakes in determination of facts.  The remedies are mutually exclusive because they have different time limitations and are limited to review of legal questions and factual questions, respectively.  Here, though he called it a petition for reconsideration, Marshall raised allegations of factual mistakes.  Accordingly, this decision treats his petition for reconsideration as a request for modification.

Should Marshall I be modified?

Marshall takes issue with Marshall I’s findings Wallace did not have the right to exercise control over the manner and means to accomplish the desired result or the right to extensive supervision of Marshall’s work, and Marshall believed he was working for Wallace as an independent contractor.

a) Did Marshall I err by finding Wallace did not have the right to exercise control over the manner and means to accomplish the work or the right to extensive supervision of Marshall’s work?
In support of his contention of factual error, Marshall cites to evidence supporting a finding Wallace had the right to exercise control over the “manner and means” Marshall used to accomplish the desired result and Wallace had the right to extensive supervision of Marshall’s work.  Marshall contends this evidence relating to Wallace’s right to control and supervise Marshall’s work is uncontradicted.  Marshall also contends as a boat owner and captain, Wallace has “ultimate authority” over his boat and therefore had the right to control and supervise Marshall’s work.  

Contrary to his assertions, Marshall’s testimony on these issues is conflicting.  To clarify, Marshall I gave less weight to Marshall’s testimony on these issues because his testimony was inconsistent.  Marshall said Wallace explained how he wanted wood attached, what kind of wood to use, and how the project was to look when finished.  Marshall testified Wallace supervised the project and specified what he wanted done, how he wanted it done and the material used on the project.  

However, Marshall also said the job was basic, a “one-two-three application.”  Marshall explained there was no engineering or speculation required and the project had to go together one way.  Marshall also stated Wallace would , “come by to see how the work was going and said we could tell him what we needed, you know, what kind of lumber we needed.”  Marshall was basically just framing, stating, “It was two-by-twos and two-by-fours at first is the only thing we went to get, because we was doing framing.”  When asked “What did Mr. Wallace have to really supervise,” Marshall replied Wallace, “had his normal crew there, that they were working on the nets and stuff, repairing nets down on the ground next to the boat.  So he was kind of supervising them.  And so he would come up into the boat every now and then just to see how it was going and see if he was liking what we were doing.”  Marshall reiterated the work was basic as the steel framing was already in and he just had to cover it in wood.  

Shanks’ testimony corroborates this.  In answer to the question, “Did Mr. Wallace spend much time below when you were doing the work,” Shanks stated, “Just checking, see how we were coming along, checking the progress, is pretty much it.”  Because of these inconsistencies, Marshall’s testimony on these issues was unreliable and given less weight.  AS 23.30.122.

Wallace’s testimony also shows he did not have the right to exercise control over the “manner and means” Marshall used to accomplish the desired result.  Wallace did not micromanage Marshall’s work.  Wallace explained to Shanks and Marshall what he wanted the end result to be and imposed a deadline for the project’s completion.  Wallace had the right to approve material expenses.  It was his responsibility to make sure the end result came close to what he needed, was completed at least reasonably satisfactorily, and he had the right to request changes if it was unsatisfactory.  This evidence and Wallace’s actions in making sure the project stayed on track are consistent with behavior by any owner contracting with an independent contractor for a time and materials contract exerting control over a project’s end result.  An owner often checks on progress and quality of work performed on the owner’s assets by an independent contractor, to make sure the project is staying on track and the contractor is performing the requested work.  Shanks’ testimony Wallace was just checking progress supports this finding.  Shanks acknowledged everybody changes their mind on projects and offers opinions.  For example, Wallace told Shanks to make sure the walls were soundproofed.  Wallace did not tell Shanks or Marshall how to accomplish this request.  Shanks conceded Wallace could request modification because it was his boat.  As the vessel owner, Wallace had a right, consistent with any owner, to control the end result.  This right is distinct from the right to control the “manner and means” of the work or to supervise the work.  Marshall and Shanks had the right to control the “manner and means” used to accomplish their work on the Odyssey Project.  Significantly, the reasons Wallace contracted with Marshall was because Marshall could complete the work quicker with Marshall’s Remington single-shot nail gun and because Marshall was an experienced carpenter.  Wallace taking responsibility for making sure the end result came close to what he needed and making sure the project stayed on track do not amount to having the right to exercise control over the manner and means used to perform the work or the right to supervise the work.  More weight was given to Wallace and Shanks’ testimony on these issues as it is more credible and consistent than that of Marshall.

The preponderance of the credible evidence shows experienced carpenters Marshall and Shanks together controlled the manner and means to accomplish the work, including selecting the tools used to perform the work and selecting and obtaining the consumable materials needed for the job from a lumber yard account Wallace opened.  This evidence shows Wallace, as owner of his fishing vessel, had a right to control the end result, not the right to control the “manner and means” to accomplish the work or supervise the work.  Consequently factual finding 26 will not be modified.

b) Did Marshall I err by finding Marshall believed he was working for Wallace as an independent contractor?
Marshall contends Marshall I erred in finding he believed he was working for Wallace as an independent contractor.  Marshall’s testimony on this issue is inconsistent.  Although Marshall testified at hearing he was Wallace’s employee and expected to receive a W-2, he also testified at his deposition he expected to receive an IRS form 1099 for his work on the Odyssey Project and understood he would have to pay taxes on his earnings himself.  Marshall’s testimony given first in time without opportunity for revision after further reflection, is given greater weight than Marshall’s contrary, hearing testimony on this issue.  However, even if Marshall had subjectively believed he was Wallace’s employee , Marshall I construed the parties’ contract in view of the circumstances under which it was made and the parties’ subsequent conduct and found Wallace hired Marshall as an independent contractor.  Consequently factual finding 29 will not be modified.
CONCLUSIONS OF LAW

Marshall I will not be modified.

ORDER

Marshall’s request for modification is denied.
Dated in Juneau, Alaska this 30th day of November, 2012.
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Charles M. Collins, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted. Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23, 30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken. 
AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order on Modification in the matter of STEVEN R. MARSHALL employee/applicant v. BRUCE WALLACE d/b/a FV ODYSSEY, employer; WORKERS’ COMPENSATION BENEFITS GUARANTY FUND, insurer / defendants; Case No. 201110673; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, and served upon the parties this 30th day of November, 2012.
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Sue Reishus-O’Brien, Workers’ Compensation Officer
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