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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JERRY A. KARR, 

                                         Employee, 

                                            Applicant

                                                 v. 

3-WAY ELECTRIC OF ALASKA INC,

                                         Employer,

                                                 and 

ZURICH AMERICAN

INSURANCE CO.,
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	FINAL DECISION AND ORDER

AWCB Case No.  200222049
AWCB Decision No.  12-0211
Filed with AWCB Anchorage, Alaska

on December 17, 2012


Jerry A. Karr’s November 19, 2010, workers’ compensation claim for continuing medical care, attorney fees and costs was heard in Anchorage, Alaska on December 6, 2012.  The hearing date was selected at a July 16, 2012 prehearing conference.  Attorney Joseph Kalamarides represents Jerry Karr (Employee), who appeared and testified telephonically.  Attorney Robert Bredesen represents 3-Way Electric of Alaska, Inc., and its insurer, American Zurich Insurance Company (collectively, Employer).  Shawn Johnston, M.D. testified by deposition.  Loren Jensen, M.D. appeared and testified.  The record was held open to receive Employee’s supplemental attorney fees affidavit, and any response from Employer.  The record closed on December 14, 2012.


ISSUES
Employee seeks continuing care in the form of prescription medications and a Bowflex® (Bowflex) exercise unit, in order to relieve chronic shoulder pain resulting from his work injury and the multiple shoulder surgeries which followed.  Employer contends Employee needs no further medical care, and his symptoms require only over-the-counter medication and a self-directed home exercise program.  

1. Is Employee entitled to continuing care for his right shoulder injury in the form of prescription medications and a Bowflex home exercise unit? 
Employee contends ongoing medical care was controverted, he employed counsel who successfully litigated his claim, and he is entitled to an award of actual attorney fees under 
AS 23.30.145(a).  Employer contends Employee should not prevail, and thus no award of fees should be made.

2.  Is Employee entitled to an award of attorney fees and costs? If so, in what amount.

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On November 6, 2002, Employee reported a repetitive use injury to his right shoulder while  employed as an apprentice electrician for Employer.  (Report of Occupational Injury, November 6, 2002).
2) Employer accepted the claim and paid benefits.  (Record; Compensation Reports).
3) On May 23, 2003, at Employer’s request, Employee was seen for an independent medical evaluation (EME) by hand and orthopedic surgeon Loren Jensen, M.D.  Dr. Jensen opined, in relevant part, that Employee’s work for Employer is “a substantial factor in the production of his current complaints.”  (EME Report, May 21, 2003, at 7, 9).

4) On October 25, 2004, the parties settled future indemnity benefits in a Compromise and Release Agreement.  Medical benefits remained open.  (Compromise and Release Agreement).
5) Five shoulder surgeries conducted on January 15, 2003, February 24, 2004, January 15, 2008, June 19, 2008 and November 20, 2008, have failed to relieve Employee’s chronic shoulder pain.  (Procedure reports, Bret Mason, M.D., Robert Gieringer, M.D., Paul E. Schwartz, M.D.; Medical records, Dr. Gieringer, Dr.  Schwartz, Shawn Johnston, M.D.; Karr hearing testimony). 
6) On March 19, 2008, at Employer’s request, Employee was again seen by Dr. Jensen.  Dr. Jensen opined that Employee’s work injury was “the substantial cause” of his then current need for treatment for his right shoulder, the work injury permanently aggravated a preexisting shoulder condition, the treatment received, including the most recent surgery, were within the realm of medically acceptable options, and Employee’s continuing care should include goal-directed physical therapy and subsequent self-directed exercise.  (EME Report, March 19, 2008, at 8).

7) On November 20, 2008, a fifth and final shoulder surgery, consisting of a right shoulder open biceps tenodesis, and arthroscopy with limited debridement, was performed by orthopedic surgeon Paul E. Schwartz, M.D., while Employee was living in California.  Post-operatively, Dr. Schwartz prescribed formal physical therapy, which Employee attended through at least March 30, 2009.   Dr. Schwartz also prescribed a “Bowflex Revolution-Original” exercise unit for Employee’s continuing home exercise program.  Dr. Schwartz prescribed Percocet or Norco, narcotic pain medications, and Celebrex, an anti-inflammatory, pre- and post-operatively.  (Daily progress notes, Shasta Ortho PT, various dates; Bowflex prescription, January 26, 2009; Dr. Schwartz chart notes, November 17, 2008, December 29, 2008, February 23, 2009).
8) On July 29, 2009, after returning to Alaska, and on referral from Louis Packer, M.D., of Lake Lucille Urgent Care, Employee began treating with Shawn Johnston, M.D. at Alaska Spine Institute.  (Lake Lucille Urgent Care Chart notes; Dr. Johnston Chart letter to Dr. Packer, and chart notes, July 29, 2009 – February 29, 2012).
9) At the time of his first visit with Dr. Johnston, Employee’s then current medicines included the muscle relaxant Flexeril, the anti-inflammatory Celebrex, and the narcotic pain reliever Norco.  Dr. Johnston noted he planned to keep Employee on the Norco and Celebrex “in hopes of getting him some pain relief,” and planned to order a physical capacities evaluation (PCE).(Letter from Dr. Johnston to Dr. Packer, July 29, 2009).
10)  Dr. Johnston is board certified in physical and rehabilitation medicine, electrodiagnostic medicine, and pain medicine.  (Dr. Johnston deposition, at 3-4; Dr. Jensen testimony).
11) On August 4, 2009, on orders from Dr. Johnston, occupational therapist (OT) John DeCarlo conducted a PCE.  Mr. DeCarlo noted Employee demonstrated maximal effort, scored 100% on his validity profile, his pain reports were not grossly out of proportion to his movement pattern, symptom exaggeration was not present, and the PCE placed Employee in the light medium physical demand classification, with above shoulder activities provoking the most pain.  (PCE Report, August 4, 2009).
12) On November 11, 2009, at Employer’s request, Employee was seen for the third time by Dr. Jensen.  In his November 11, 2009 report, Dr. Jensen concluded the October 15, 2002 work injury was a substantial factor in Employee’s need for treatment, but that no further treatment other than self-directed exercise and over-the-counter analgesics as needed was appropriate.  He recommended Employee be weaned from the prescription pain reliever he was taking to non-narcotic pain medicine.  Dr. Jensen acknowledged, however, that as an orthopedic surgeon and not a pain specialist, he was not qualified to assess Dr. Johnston’s plan to institute a long term chronic pain program instead of weaning Employee off of narcotics.  (EME Report, November 11, 2009, at 9-11). 
13) On September 22, 2010, Dr. Jensen examined Employee for the fourth and final time.  In his report, Dr. Jensen reiterated his opinion the October 15, 2002 work injury was the substantial cause of Employee’s disability and need for treatment.  (EME report, September 22, 2010, at 5).  He again opined that no further medical treatment was indicated, and a self-directed exercise program with over-the-counter analgesics was the only appropriate treatment remaining.  (Id. at 6).  

14) Dr. Jensen concurred with OT DeCarlo’s PCE validity findings, noting Employee did not show substantial “non-organic overlay.”  (Id. at 7-8).  Dr. Jensen reiterated this opinion in his hearing testimony, adamantly responding “Hell no” when asked if he believed Employee was a malingerer.  (Dr. Jensen).

15) In an October 4, 2010 addendum to his report, Dr. Jensen opined “purchasing a Bowflex” was not “reasonable and medically necessary” to treat Employee’s October 15, 2002 work injury.  (Id. at 8).

16) On November 10, 2010, concurring with Dr. Schwartz’ prescription for a Bowflex home exercise unit, Dr. Johnston wrote:  “To Whom it May Concern:  Mr. Karr would benefit from having a bowflex at home.  This will lessen his need for more costly treatment and provide improved strength to hopefully lessen risk of reinjury.”  (Note, November 10, 2010).

17) On December 10, 2010, based on Dr. Jensen’s September 22, 2010 report, Employer controverted all further medical and transportation benefits. (Controversion Notice, December 10, 2010). 

18) On December 13, 2011, a second independent medical evaluation (SIME) was conducted by general orthopedic surgeon Lowell M. Anderson, M.D.  Dr. Anderson opined, in relevant part, that Employee required no further medical treatment, and narcotic medication was not indicated.  He did not address Dr. Jensen’s and Dr. Johnston’s recommendations Employee continue a home exercise program, or whether a Bowflex home exercise unit is indicated for Employee’s self-directed exercise regimen. (Dr. Anderson SIME information update, October 4, 2011; SIME report, Dr. Anderson, December 13, 2011).

19) On Employee’s February 29, 2012 office visit, Dr. Johnston noted Employee’s shoulder symptoms had not undergone substantial change, and while Employee was trying to wean himself from the narcotics, they did allow him to be more functional.  Dr. Johnston also opined Employee needed to be doing home exercises with ongoing strengthening to help reduce his symptoms.  (Chart note, Dr. Johnston, February 29, 2012). 

20) At a November 26, 2012 deposition, Dr. Johnston testified he continues to treat Employee with opiate pain medications, alternating between hydrocodone, oxycodone and Percocet to maintain efficacy; with Celebrex, an anti-inflammatory medicine with non-opiate based pain relieving properties; and with the muscle relaxant Flexeril, all medications requiring prescriptions.   He noted other appropriate therapies for Employee’s pain relief might include an intra-articular injection.  Dr. Johnston testified the use of opiates and prescription anti-inflammatory medications is both reasonable and necessary treatment for Employee’s pain, in conjunction with a home exercise program.  (Dr. Johnston, at 6-9). 

21) Dr. Johnston opined Employee’s self-directed home exercise therapy was absolutely necessary, and should continue indefinitely, in order to improve the shoulder’s stability, maintain the joint, lessen symptoms, and hopefully reduce Employee’s need for pain medication.   Dr. Johnston offered  a Thera-Band®  (Thera-Band) elastic tube for home exercise, but opined a Bowflex home exercise unit would augment the Thera-Band to better improve strength, stability and maintenance of the joint, overall conditioning, and would possibly reduce his need for pain medication.  Dr. Johnson opined use of the Bowflex was both reasonable and necessary medical treatment for Employee’s right shoulder rehabilitation.  (Dr. Johnston, at 13-14). 

22) Dr. Johnston opined that given Employee’s ongoing pain, prescription opiates, anti-inflammatories, muscle-relaxants and home exercise is the expected treatment continuing into the future, until “he potentially has shoulder replacement down the road.”  Dr. Johnston noted Employee will likely require shoulder replacement.  (Id. at 12-13).

23) On cross-examination Dr. Johnston explained that the prescription medicines are palliative in that they are specifically directed toward pain relief, but the Bowflex, while “palliative somewhat . . . can be curative in the sense that it can reduce the overall need for medication and for other treatments.”  (Id. at 14-15). 

24) Dr. Johnston noted he also referred Employee to psychiatrist Dr. Nassar for emotional difficulties Employee may have suffered as a result of his inability to perform in the workforce as he had previously, and it is very common to see injured patients go through a grief process to help work through both their chronic pain and their change of life situation.  (Id. at 8).  

25) At hearing, EME physician Dr. Jensen testified consistent with his previous reports, opining Employee needs no further medical care, and over-the-counter analgesics for pain relief, and a self-directed exercise program would suffice. He conceded, however, that long-term use of over-the-counter analgesics is not without risk.  (Dr. Jensen).
26) Dr. Jensen testified the use of narcotic pain medication to treat chronic pain is controversial in the field of medicine, with pain medicine specialists such as Dr. Johnston in favor of its controlled use, and orthopedic surgeons, like Dr. Jensen and Dr. Anderson, of the opinion the risks associated with long-term narcotic therapy for pain management outweigh the benefits.  He opined, however, that long term narcotic use for chronic pain is “within the realm of reasonable treatment options,” over which “reasonable people can disagree.”  He opined that while prescription narcotics, anti-inflammatories and muscle relaxants were reasonable, they were not necessary.  (Dr. Jensen).
27)  Dr. Jensen conceded he defers to physiatrists and pain medicine specialists when he refers his chronic pain patients to them, noting he does so, in part, “to get rid of” them, not wanting to see “surgical failures” month after month.  He stated he considers Employee’s multiply operated shoulder a “surgical failure.”  (Dr. Jensen).   
28) Dr. Jensen agreed with Dr. Anderson’s finding Employee’s right arm measurements suggested no significant muscle atrophy, but added that the finding “did not mean [Employee] has been adequately rehabilitated.”  Dr. Jensen believes a self-directed exercise program is necessary, and can be implemented with Thera-Band elastic tubing of increasing resistance.  (Dr. Jensen).
29)  Inconsistent with his October 4, 2010 addendum report, Dr. Jensen testified that a Bowflex home exercise unit is a reasonable therapy to prescribe for the shoulder rehabilitation Employee needs, but it is not medically necessary.  (Dr. Jensen). 
30) Employee credibly described the difference in his pain relief between the prescription medications prescribed and the over-the-counter analgesics he uses as “like night and day.”  He stated the prescription medications allow him to shower, sleep uninterrupted, vacuum, drive and to work as a locator for Matanuska Electric.  He testified knowledgeably about his use of the Bowflex machine at physical therapy sessions, noting that unlike his experience with the Thera-Band, it provides resistance in both directions.  He believes he has outgrown the Thera-Band, and his muscles need a more strenuous workout to maintain his shoulder’s integrity.  (Karr).

31) Employee seeks an award of attorney fees at a rate of $350.00 per hour, and paralegal costs at a rate of $150.00 per hour, for total attorney and paralegal fees of $9,897.50.  He seeks reimbursement for copying, postage, medical records, court reporter fees and Dr. Johnston’s deposition fee, costs totaling $1,716.14 through date of hearing.  Employer does not dispute the time expended or the hourly rate charged for attorney or paralegal fees, nor does it contest the bill of costs.  (Affidavits of Counsel; Affidavits of Douglas Johnston; Record).

PRINCIPLES OF LAW
AS 01.10.090.  Restrospective statutes.  No statute is retrospective unless expressly declared therein.
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The general purpose of workers’ compensation statutes is to provide workers with a simple speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978). 

 
AS 23.30.010.  Coverage. [in effect prior to November 7, 2005]

Compensation is payable under this chapter in respect of disability or death of an employee.

For injuries occurring prior to November 7, 2005, to prove a claim for benefits under the Act, an employee must show the work injury was “a substantial factor” in bringing about the disability or need for medical care.  Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979).  Employment is “a substantial factor” in bringing about the disability or need for medical care where “but for” the work injury, a claimant would not have suffered disability or required the prescribed  care, at that time, in that manner, or to that degree, and reasonable people would regard work as a cause and attach responsibility to it. Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

A finding reasonable persons would find employment was a cause of the employee’s disability or need for medical care, and impose liability is, “as are all subjective determinations, the most difficult to support.”  However, there is also no reason to suppose board members who so find are either irrational or arbitrary.  That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” Id. at 534.

  
AS 23.30.045. Employer’s liability for compensation.  

(a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215 . . . 

AS 23.30.095. Medical treatments, services, and examinations.  [in effect at time of Employee’s injury]
(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. . . . (Emphasis added). 

Under the Alaska Workers’ Compensation Act (Act), an employer must pay for medical treatment which “the nature of injury or process of recovery requires” within the first two years of the injury.  AS 23.30.095(a).   When the board reviews an injured worker’s claim for medical treatment within two years of injury, its review is limited to whether the treatment sought is reasonable and necessary.   Phillip Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).  But when the board examines a claim for continued treatment beyond two years from date of injury, it is “not limited to deciding if the treatment is reasonable and necessary.”  Voorhees Concrete Cutting v. Kenneth Monzulla, AWCAC Decision No. 68, February 4, 2008, at fn. 45.  Rather, the board has “discretion to authorize ‘indicated’ medical treatment ‘as the process of recovery may require,’” (Hibdon at 731), and “latitude to choose among reasonable alternatives.”  Monzulla at fn. 45. The “process of recovery” language includes awards of medical benefits for purely palliative care where it is established such care promotes the employee’s recovery from individual attacks caused by a chronic condition.  Municipality of Anchorage v. Carter, 818 P.2d at 665-666.  Medical benefits include supplying apparatus which the nature of the injury or process of recovery may require.  AS 23.30.095(a).      
Injured workers must weigh many variables before deciding whether to pursue a certain course of medical or related treatment.  An important treatment consideration for claimants in many cases is whether a physician’s recommended treatment is compensable under the Act.  Summers v. Korobkin, 814 P.2d 1369, 1372 (Alaska 1991).  An injured worker is entitled to a prospective determination of whether the treatment sought is compensable.  Id. at 1373-1374.

Effective November 7, 2005, AS 23.30.095 was amended, inter alia, to add subsection (o), which eliminates employer liability for palliative care after the date of medical stability unless the palliative care is “reasonable and necessary” (1) to enable the employee to continue in the employee’s employment at the time of treatment, (2) to enable the employee to continue to participate in an approved reemployment plan, or (3) to relieve chronic debilitating pain. 

Consistent with and for the purpose of effectuating AS 23.30.095(o),  AS 23.30.395 was amended to add  definitions for the terms “chronic debilitating pain” and “palliative care” found in subsection (o).
  

 (9) “chronic debilitating pain” means pain that is of more than six months duration and that is of sufficient severity that it significantly restricts the employee’s ability to perform the activities of daily living;


. . .

(28) “palliative care” means medical care or treatment rendered to reduce or moderate temporarily the intensity of pain caused by an otherwise stable medical condition, but does not include those medical services rendered to diagnose, heal, or permanently alleviate or eliminate a medical condition; . . .

Where a change in the law significantly alters the legal consequences of the events giving rise to the cause of action, the change is substantive and may only apply to events occurring after its effective date.  Pan Alaska Trucking v. Crouch, 773, P.2d 946 (1989).
The 2005 amendments to AS 23.30.095 and AS 23.30.395, do not apply to injuries occurring prior to November 7, 2005.  Voorhees Concrete Cutting v. Kenneth Monzulla, AWCAC Decision No. 68 (February 4, 2008) at fn. 44.

AS 23.30.110. Procedure on claims. (a) . . . [T]he board may hear and determine all questions in respect to the claim . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

An adjudicative body must base its decision on the law, whether cited by a party or not.  Barlow v. Thompson, 221 P.3d 998 (2009).

AS 23.30.120.  Presumptions. (a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; 
(2) notice of the claim has been given.

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption is applicable to any claim for compensation under the workers’ compensation statute, including continuing care.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  
Application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a "preliminary link" between his or her injury or need for medical treatment and the employment. See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  Medical evidence may be needed to attach the presumption of compensability in a complex medical case.  Burgess Constr. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish the link. VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the claim and the employment.  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).  Witness credibility is not assessed at this stage in the analysis.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004). 

 Once the preliminary link is established, the employer has the burden to overcome the presumption by coming forward with substantial evidence to the contrary.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Testimony from a qualified expert is usually sufficient to rebut the presumption.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  Evidence is not weighed nor is credibility assessed at this step.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).

 If an employer fails to rebut the presumption of compensability with substantial evidence, a claimant prevails on the raised but un-rebutted presumption.  DeYonge v. NANA/Marriott, 1 P.3d 90, 96-97 (Alaska 2000).  If an employer produces substantial evidence the injury or need for medical treatment is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Miller at 1046.  The employee must “induce a belief” in the minds of the fact finders that the facts asserted are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

At the third step in the presumption analysis, the evidence is weighed, inferences are drawn from the evidence, and credibility is considered.  For injuries occurring prior to November 7, 2005, to prove a claim for benefits under the Act an employee must show the work injury was “a substantial factor” in bringing about the disability or need for medical care.  Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979).  Should the employee meet this burden, the compensation or benefits sought are payable.  Miller at 1046.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.
The board’s finding of credibility is binding for any review of the board’s factual findings.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  AS 23.30.128; See, e.g.,  Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005). 

AS 23.30.145.  Attorney fees. AS 23.30.145.  Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board . . .   When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.
(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Where an employer controverts payment of benefits, and a claimant employs an attorney in the successful prosecution of the claim, an award of attorney fees may be made under 
AS 23.30.145(a).  Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007).   A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009).  Attorney fees should be “both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers.” Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986) (Emphasis in original).

AS 23.30.395. Definitions. In this chapter 

           . . .

“medical and related benefits” includes but is not limited to physicians’ fees, nurses’ charges, hospital services, hospital supplies, medicine and prosthetic devices, physical rehabilitation, and treatment for the fitting and training for use of such devices as may reasonably be required which arises out of or is necessitated by an injury, and transportation charges to the nearest point where adequate medical facilities are available;  (Emphasis added).

8 AAC 45.180.  Costs and attorney’s fees. . . .

. . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.

. . .  

(14) fees for the services of a paralegal or law clerk . . .   

Black’s Law Dictionary defines “treatment” as “a broad term covering all the steps taken to affect a cure of an injury or disease; the word including examination and diagnosis as well as application of remedies.”  Black’s Law Dictionary Revised 4th Ed. 1673 (1968). 

Webster’s II, New Riverside University Dictionary (1994) defines “chronic,” in relevant part, as “1. Of long duration; . . . syns: . . . continuing, lingering, persistent, prolonged, protracted . . .” 

Webster’s II, New Riverside University Dictionary (1994) defines “indicate,” in relevant part, as “To suggest or demonstrate the need, expedience, or advisability of . . .” (Bold and italics added).

The term “indicate” has specific contextual meaning in the field of medicine:

“Indicate:  In medicine, to make a treatment or procedure advisable because of a particular circumstance.  For example, certain medications are indicated for the treatment of hypertension during pregnancy while others are contraindicated.”  http://www.medterms.com/script/main art.asp (viewed 12/5/2012). 

See also http://www.merrian-webster.com/medlineplus/indicate (viewed 12/5/2012) (“to call for especially as treatment for a particular condition”); http:// //Dictionary.reference.com (viewed 12/5/12)(“5. Medicine/Medical. A. (of symptoms) to point out (a particular remedy, treatment, etc.) as suitable or necessary.) (Emphasis added). (Bold and italics added).

ANALYSIS

1.  Is Employee entitled to continuing care for his right shoulder injury in the form of prescription medications and a Bowflex home exercise unit? 
Under the Act, an employer must pay for medical treatment which “the nature of injury or process of recovery requires” within the first two years of injury.  AS 23.30.095(a).   When the board reviews an injured worker’s claim for medical treatment within two years of injury, its review is limited to whether the treatment sought is reasonable and necessary.   Hibdon, 989 P.2d at 731.  But when the board examines a claim for continued treatment beyond two years from date of injury, it is “not limited to deciding if the treatment is reasonable and necessary.”  Monzulla, AWCAC Decision No. 68, at fn. 45.  Rather, the board has “discretion to authorize ‘indicated’ medical treatment ‘as the process of recovery may require,’” (Hibdon at 731), and “latitude to choose among reasonable alternatives.” Monzulla at fn. 45. 

The “process of recovery” language includes awards of medical benefits for purely palliative care where it is established such care promotes the employee’s recovery from individual attacks caused by a chronic condition.  Carter, 818 P.2d at 665-666.   Medical benefits include “apparatus” which the nature of the injury or process of recovery may reasonably require.  AS 23.30.095(a); AS 23.30.395 (“medical and related benefits”).      
For work injuries which occurred prior to November 7, 2005, an injury is compensable if the employment was “a substantial factor” in bringing about the disability or need for medical care.  Whether employment is a substantial factor in Employee’s need for continuing medical care for his right shoulder injury, specifically prescription medications and a Bowflex home exercise unit, are factual issues to which the presumption of compensability applies. 
a. Prescription medications.

Employee seeks a determination he is entitled to continuing care in the form of prescription narcotic, anti-inflammatory and muscle relaxant medications for his chronic shoulder pain.  These medications are purely palliative.  They will not cure Employee’s chronic shoulder pain, but will provide temporary relief for his otherwise stable medical condition.  

The law accords the board discretion to award continuing medical care beyond two years from date of injury, including an award for purely palliative care.  Because Employee’s injury occurred in 2002, the Act’s 2005 amendments, including AS 23.30.095(o) and AS 23.30.395 (9) and (28), do not apply in this case.  AS 01.10.090;  Monzulla, AWCAC Decision No. 68 at fn 44.  For Employee to prevail on his claim for continuing palliative care in the form of prescription medications, he must establish such treatment is “indicated” and will promote his recovery from individual attacks caused by “a chronic condition.”  Carter at 666.   He need not prove the more stringent standard imposed by subsection .095(o), which requires proof any recommended palliative care be “reasonable and necessary” to enable an injured worker to continue working, participate in a reemployment plan, or to relieve “chronic debilitating pain.”  Monzulla, AWCAC Decision No. 68 at fn. 44.
Employee has raised the presumption he is entitled to continuing care in the form of prescription narcotic, anti-inflammatory and muscle relaxant medications, through his testimony the medications provide him relief from his shoulder pain, and by Dr. Johnston’s recommendation and prescriptions for narcotic, anti-inflammatory and muscle relaxant medications to address Employee’s chronic shoulder pain.  Employer has rebutted the presumption of compensability for prescription medications through Dr. Jensen’s and Dr. Anderson’s reports and opinions that over-the-counter analgesics will provide sufficient pain relief.  

Employee has demonstrated by a preponderance of evidence that prescription pain, anti-inflammatory and muscle relaxant medications are indicated to aid in treating his chronic shoulder pain.  It is undisputed Employee suffers chronic shoulder pain arising from the work injury.  Employee testified credibly these medications allow him to work, and to perform activities of daily living he would otherwise have only limited ability to perform.  Among the medical experts weighing in, Dr. Johnston, a pain specialist, conveyed the more persuasive opinion that these medications are not only “indicated” to relieve Employee’s chronic pain, the applicable standard in this case, but are both reasonable and necessary treatment for his pain, thereby meeting the even more stringent standard for injuries occurring after November 7, 2005.  

Less weight is accorded Drs. Jensen and Anderson’s opinions over-the-counter analgesics are the only appropriate treatment for Employee’s chronic pain.  Dr. Jensen’s opinions appear to be informed by a philosophical dichotomy between orthopedists and pain specialists, with orthopedists generally, and he and Dr. Anderson specifically, disapproving use of narcotics for long-term chronic pain care.  Yet despite this medical difference of opinion, Dr. Jensen admitted he in fact refers patients he considers “surgical failures,” a category of patients in which he includes Employee, to the very pain specialists whose practice model his medical philosophy seems to eschew, for long-term chronic pain care.  Dr. Jensen was most persuasive in his written report where he admitted that as an orthopedist, not a pain specialist, he is not qualified to assess Dr. Johnston’s plan to institute a long term chronic pain program instead of weaning Employee off of narcotics, and his testimony that Dr. Johnston’s plan to treat Employee’s chronic pain with prescription medicines, including narcotics, is within the realm of reasonable medical opinion.    

Having met his burden of proving the prescription pain relieving, anti-inflammatory and muscle relaxing medications are both “ indicated” to relieve his chronic pain, and, based on  Dr. Johnston’s convincing testimony the prescription medicines are both reasonable and necessary, Employee is entitled to continuing care in the form of prescription pain relieving, anti-inflammatory and muscle relaxant medications.


b.  Bowflex home exercise unit.

Employee seeks a determination he is entitled to continuing care in the form of a Bowflex home exercise unit.   According to Dr. Johnston, use of the Bowflex is “somewhat palliative,” but also potentially curative as the improved strength and function its use will promote can reduce Employee’s overall need for medication and other more costly treatment in the future.  

It is undisputed Employee to date has not been adequately rehabilitated.  It is undisputed Employee must participate in a continuing exercise therapy program, perhaps indefinitely, to rehabilitate and stabilize his shoulder to maintain shoulder function.  All treating physicians, and the EME physician, agree the necessary exercise program can be accomplished at home with the appropriate apparatus.   Their only disagreement appears to be with which apparatus should this objective be accomplished.  The SIME physician, Dr. Anderson, was silent on the subject.

Dr. Schwartz prescribed a “Bowflex Revolution” home exercise unit for Employee’s shoulder rehabilitation.  Dr. Johnston provided a Thera-Band, but believes a Bowflex unit is so much more preferable he has termed its use both reasonable and necessary, not only as a palliative therapy, but possibly curative as its use may reduce Employee’s need for medication and other expensive treatment modalities.  EME physician Dr. Jensen believes a Thera-Band elastic tube adequate, and in a written report opined the Bowflex was neither reasonable nor medically necessary.  At hearing Dr. Jensen changed his opinion, and agreed Employee’s use of the Bowflex unit was reasonable, but maintained it was not medically necessary.  Employee testified credibly he has outgrown the Thera-Band he was provided and believes he needs something more strenuous to maintain shoulder joint strength and stability.

Employee has raised the presumption he is entitled to continuing care in the form of a Bowflex home exercise unit through Dr. Schwartz’s January 26, 2009 prescription for the unit following Employee’s fifth post-injury shoulder surgery.  Employer has rebutted the presumption through Dr. Jensen’s October 4, 2010 addendum report opining a Bowflex home exercise unit was neither reasonable nor medically necessary.  

Employee has demonstrated by a preponderance of the evidence that a Bowflex home exercise unit is “indicated” to promote his recovery from his chronically painful, degenerated shoulder.  There is a consensus among all of the physicians who have opined on the subject of a Bowflex, that it is a reasonable option for rehabilitating and maintaining Employee’s shoulder.  Dr. Johnston convincingly opined Employee’s use of a Bowflex unit is both reasonable and necessary to promote recovery, as it will strengthen, stabilize and maintain his shoulder joint, thereby reducing the potential for re-injury, the need for prescription medication, and more costly treatment.   That a Bowflex may not be “medically necessary,” as Dr. Jensen opined, is immaterial, to our inquiry.  Where treatment is proposed more than two years after injury, the board is not limited to deciding if the treatment is reasonable and necessary.  Rather, it has discretion to authorize “indicated” medical treatment “as the process of recovery may require,” and latitude to choose among “reasonable alternatives.”  Hibdon at 731; Monzulla at fn 45.  It is undisputed a Bowflex machine is one reasonable alternative, and is indeed the alternative indicated by Employee’s treating physicians.  

Having met his burden of proving a Bowflex home exercise unit is “ indicated”  to promote his recovery, and based on  Dr. Johnston’s convincing testimony prescription of a Bowflex home exercise unit is both reasonable and necessary to Employee’s recovery, Employee is entitled to continuing care in the form of a Bowflex home exercise unit under either standard.

2. Is Employee entitled to an award of attorney fees and costs? If so, in what amount?

Where, as here, an employer controverts payment of benefits and a claimant employs an attorney to successfully prosecute his claim, an award of attorney fees will be made on the issues on which the claimant prevailed.  Under AS 23.30.145(a), attorney fees should be fully compensatory and reasonable.  In determining an appropriate fee, the board considers the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. 
Employee’s counsel obtained for him continuing medical benefits for his chronic shoulder pain in the form of ongoing prescription medications, and a Bowflex home exercise unit.  Employee’s counsel is an experienced attorney, having represented claimants before the board for decades.  The fees charged by Employee’s counsel and paralegal are commensurate with their years of experience and of fees previously awarded to counsel, and to similarly experienced attorneys and paralegals.  Employer did not object to counsel or his paralegal’s hourly rates or the hours expended.  Having prevailed on all of the issues presented, Employee will be awarded attorney and paralegal fees in the full amount sought: $11,613.64.
CONCLUSIONS OF LAW

1. Employee is entitled to ongoing medical care for his right shoulder injury.

2. Prescription medications are indicated palliative care for Employee’s chronic shoulder pain.

3. Prescription medications are reasonable and necessary medical care for Employee’s chronic shoulder pain.

4. A Bowflex home exercise unit is indicated palliative care for Employee’s chronic shoulder pain.

5. A Bowflex home exercise unit is reasonable and necessary treatment to promote Employee’s recovery.

6. Employee is entitled to an award of attorney fees and costs totaling $11,613.64.

ORDER

1. Employer shall pay for ongoing medical care for Employee’s right shoulder injury.

2.  Employer shall pay for prescription medications as recommended and prescribed by Employee’s physicians.

3. Employee shall obtain a written prescription for a specific Bowflex unit from his treating physician, and provide it to Employer.

4. Employer shall pay for the Bowflex home exercise unit for use in Employee’s home exercise program.  To ensure Employee’s correct use of the unit for the purpose intended, Employer shall also pay for two sessions of goal-direct physical therapy addressing appropriate use of the Bowflex unit. 

5.  Employer shall pay attorney fees and costs totaling $11,613.64.
Dated at Anchorage, Alaska on December 17, 2012.
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If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order of default. 

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of JERRY A. KARR employee / applicant; v. 3-WAY ELECTRIC OF ALASKA INC, employer; AMERICAN ZURICH INSURANCE COMPANY, insurer / defendants; Case No. 200222049; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 17th day of December, 2012
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� The definition of “medical or related benefits” did not change with the 2005 statutory changes to the Act.  However, the 2005 revisions which added definitions to AS 23.30.395, necessitated renumbering all of the subsections to maintain alphabetization.  The definition of “medical or related benefits,” previously found at AS 23.30.395(20), was renumbered AS 23.30.395(26).  
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