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ALASKA WORKERS' COMPENSATION BOARD


   P.O. Box 115512
Juneau, Alaska 99811-5512

	LORI J. POLYA, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

STATE OF ALASKA,

                                                  Employer,

                                                      Defendant.
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)

)
	FINAL

DECISION AND ORDER

AWCB Case No. 200522829, 200512805
AWCB Decision No. 12-0217 

Filed with AWCB Anchorage, Alaska

on December 27, 2012


The State of Alaska’s (Employer) February 16, 2012 petition to dismiss Lori Polya’s (Employee) May 16, 2008 and August 26, 2008 workers’ compensation claims was heard on November 27, 2012, in Anchorage, Alaska.  The hearing date was selected on July 17, 2012.  Employee, self-represented, did not appear or otherwise participate in the hearing.  Assistant Attorney General Patricia Huna appeared and represented Employer.  There were no witnesses.  The record closed on November 27, 2012.

As a preliminary matter, when Employee did not appear, an oral order was issued to proceed with the hearing in Employee’s absence.  This decision examines the oral order to proceed, and addresses the merits of Employer’s February 16, 2012 petition to dismiss Employee’s claims.

ISSUES

When Employee did not telephone or appear for hearing, the panel chair called Employee at her telephone number of record, was not able to reach her, but left a message advising Employee to call.  She did not call during or after the hearing.  Employee’s position on whether the hearing should have proceeded in her absence is, therefore, unknown.  

Employer contended the hearing should proceed in Employee’s absence, because Employee had been properly noticed, failed to appear and typically fails to appear.  Employer further contended it was entitled to finality in Employee’s claims, since she refuses to participate in the process.

1) Was the oral order to proceed with the November 13, 2012 hearing in Employee’s absence proper?

Employer contends Employee’s claims should be dismissed because she failed to comply with the designee’s January 10, 2012 discovery order.  The discovery order directed Employee to sign medical releases and return them to Employer within 20 days.  As Employee never petitioned for a protective order and has not complied with the designee’s directive, Employer contends her claims deserve dismissal.

As noted above, Employee did not participate in the hearing.  Therefore, her position on Employer’s petition to dismiss her claims is unknown.

2) Should Employer’s petition to dismiss Employee’s claims be granted?

FINDINGS OF FACT

A review of the relevant record, including Employee’s testimony from a May 4, 2011 hearing, establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On March 22, 1999, Employer hired Employee (Report of Occupational Injury or Illness, August 15, 2005; Polya, May 4, 2011).

2) From March 22, 1999, for about nine years until transferred to child support enforcement’s Paternity Establishment section in early 2008, Employee performed secretarial and clerical duties she contends caused her symptoms subject of her claims (Polya, May 4, 2011).

3) Employee was working for Paternity Establishment when her doctor restricted her from working after her first cervical injection; however, the repetitive nature of her work did not change (id.).

4) On August 15, 2005, Employee reported an injury to both shoulders caused by “typing and reaching for items” repetitively (Report of Occupational Injury or Illness, August 15, 2005).

5) Employee worked for about three to six months in the paternity establishment section before she stopped working, reportedly as a result of her injury (Polya, May 4, 2011).

6) Employee thought she had carpal tunnel syndrome or a shoulder issue (id.).

7) Employee described inputting information into a computer for an hour straight so Employer could establish a performance “standard,” which placed strict limits on how much work was done with her keyboard and mouse, per minute (id.).

8) Employee would frequently get called off her work to go “accounting” and twice used a calculator to enter payments into a computer; she rarely took an hour lunch break (id.).

9) Employee believes her work for Employer and postural requirements associated with it caused her neck symptoms (id.).  

10) Employee filed an injury report to “cover herself” in case her symptoms became worse (id.).

11) When symptoms continued, Employee filed another injury report in November 2005 (id.).

12) On February 1, 2006, Employee saw Michael James, M.D., for nerve testing, which was “normal” (id.).

13) On February 1, 2006, Dr. James ordered a magnetic resonance imaging (MRI) scan of Employee’s neck, which disclosed disc degeneration at C-4, C-5 and C-6.  There was significant neural foraminal encroachment on the left side C5-6 (id.; see also MRI report, February 1, 2006).

14) On February 2, 2006, Dr. James recommended physical therapy which Employee attended through June 2006 (James, February 1, 2006).

15) On April 24, 2006, Dr. James recommended injections, but Employee was uncomfortable with needles and put off the suggested treatments (James, April 24, 2006; Polya, May 4, 2011).

16) Employee’s medical records disclose no medical treatment in 2007 (record).

17) On January 24, 2008, Employee’s symptoms prompted her to see Larry Kropp, M.D., for a nerve root block injection at C-6 on the left, because he suggested she could be under anesthetic and unaware of the procedures (Physician’s Report, March 17, 2008; Polya, May 4, 2011).

18) On January 29, 2008, Employee reported mixed results from the nerve root block (report, January 29, 2008).

19) On February 8, 2008, Employee saw Thomas Williamson-Kirkland, M.D., physiatrist, for an employer’s medical evaluation (EME).  He diagnosed long-term cervical disc degeneration, facial numbness, radial forearm numbness, and dizziness, none of which he attributed to Employee’s work-related injuries.  He did not believe Employee’s work was a substantial cause of her symptoms.  Dr. Williamson-Kirkland opined Employee needed no further medical care or treatment for her work-related injuries.  He stated she could return to work as an administrative assistant, and was medically stable.  Dr. Williamson-Kirkland attributed no permanent partial impairment to any work-related injury (EME report, February 8, 2008).

20) On February 18, 2008, Dr.  Kropp performed the first of two selective nerve root blocks in Employee’s cervical region; the second injection in February 2008 resolved Employee’s symptoms for about eight months (report, February 18, 2008).  

21) On February 26, 2008, Dr. Williamson-Kirkland clarified his opinion and said there was no “specific incident” on November 1, 2005, and all Employee’s symptoms are more probably than not entirely unrelated to her work (report, February 26, 2008).

22) On March 3, 2008, Employer controverted the first 2005 injury based on its EME report (Controversion Notice, March 3, 2008).

23) On September 15, 2008, Employer controverted Employee’s second 2005 injury (Controversion Notice, September 15, 2008).

24) Employee’s symptoms returned and as of May 4, 2011, Employee said she needed additional care.  However, Dr. Kropp would not provide care without money “up front,” her health insurance is “not good,” so Employee has not obtained additional treatment (Polya, May 4, 2011).

25) Employee was getting a divorce and did not have funds to pay for the requested care (id.).

26) Employee understood Dr. Kropp recommended she not return to her job with Employer and did not give her a work release because he thought it would cause her symptoms to return (id.).

27) Though she was symptom-free from February 2008, through sometime in October 2008, Employee followed her doctor’s advice and did not seek employment during that time, for which she also seeks temporary total disability (TTD), i.e., from March 4, 2008, forward (id.).

28) Employee’s body “felt fine” during this period but she did not want the symptoms to return, as Dr. Kropp predicted they would if she went back to her job (id.).

29) During the eight month period during which her body “felt fine,” Employee took care of her home, including cooking, washing clothes, and vacuuming and she visited her adult children (id.).

30) Around October 2008, Employee’s symptoms slowly returned.  The symptoms were the same as before the injections and included numbness up her neck and into her shoulder and “really bad headaches.”  Employee surmised these headaches were “totally different” than “stress headaches” she had previously.  In Employee’s view, her current headaches are caused by “tingling and numbing” symptoms from her “herniated disc” in her neck (id.).

31) Because of her continued financial difficulties, Employee was unable to obtain additional care when her symptoms returned around October 2008 (id.).

32) Employee was mainly concerned with her neck.  Her shoulder was not a primary concern as of May 4, 2011 (id.).

33) On November 14, 2008, Employee saw Dr. Williamson-Kirkland for another EME, this time for her shoulders.  Dr. Williamson-Kirkland diagnosed similar problems as in his first EME, with a new diagnosis of “shoulder pain.”  Again, Dr. Williamson-Kirkland opined Employee’s symptoms had nothing to do with her work, her conditions were medically stable, there was no permanent impairment and she needed no further medical treatment (report, November 14, 2008).

34) On May 4, 2011, Employee appeared telephonically for a hearing on the merits of her claim.  After giving her testimony, Employee’s phone connection was discontinued.  As there was no way to determine the reason for this, the hearing was continued (Polya v. State of Alaska, AWCB Decision No. 11-0058 (May 10, 2011) (Polya I).

35) On May 10, 2011, Employer sent Employee a letter with discovery requests and enclosed medical releases to obtain breast surgery records.  The letter advised Employee she had the right to file a petition for a protective order should she object to the request or releases, and explained there were sanctions if she failed to either sign releases and provide discovery or file a protective petition (letter, May 10, 2011).

36) On June 29, 2011, Employer appeared for a prehearing conference but Employee did not appear.  A new hearing was tentatively scheduled for September 7, 2011 (Prehearing Conference Summary, June 29, 2011).

37) On June 29, 2011, Employee was served with a copy of the June 29, 2011 prehearing conference summary at her address of record (id.).

38) On August 8, 2011, Employee was served with a notice advising her of the September 7, 2011 hearing.  This notice was served on Employee at her address of record and sent by both certified mail, return receipt requested, and regular mail (Hearing Notice, August 8, 2011).

39) On September 7, 2011, another hearing was held on Employee’s claim but she did not appear or participate.  Employer requested and was granted a continuance because its expert was unavailable (Polya v. State of Alaska, AWCB Decision No. 11-0139 (September 9, 2011) (Polya II).

40) On November 15, 2011, Employer filed a petition for an order directing Employee to provide discovery and releases requested in its May 10, 2011 letter (Petition, November 15, 2011).

41) Employer properly served this petition on Employee at her address of record (id.).

42) Employee did not respond to the petition or file a petition for a protective order (record).

43) On November 18, 2011, Employee’s certified mail copy of Polya II was filed, after three attempts at delivery by the United States Postal Service (USPS), marked “Unclaimed” (envelope).

44) Employee’s failure to claim certified mail evinces her intentional, conscious decision to avoid receiving the mail (experience, judgment, and inferences drawn from the above).

45) On December 9, 2011, Employee was served at her address of record with notice of a prehearing conference (prehearing conference notice, December 9, 2011).

46) On January 10, 2012, Employer appeared at a prehearing conference but Employee did not appear.  The designee reviewed the claims, defenses and petitions and attempted to reach Employee by telephone at her number of record.  The designee left a message on Employee’s phone for her to call back but she did not call during the prehearing conference.  After reviewing Employer’s arguments to compel production of breast surgery medical records, the designee determined the requested information was relevant to Employee’s claims.  The designee stated: “Ms. Polya is ordered to sign the medical release accompanying ER’s 5/10/2011 letter and to respond to the questions in the letter, and return them to Ms. Huna within 20 days of the date of this summary” (Prehearing Conference Summary, January 10, 2012).

47) On January 11, 2012, Employee was properly served with a copy of the January 10, 2012 prehearing conference summary at her address of record (Prehearing Conference Summary, January 10, 2012).

48) On February 16, 2012, Employer filed a petition for an order dismissing Employee’s claims based on Employee’s failure to comply with the January 10, 2012 prehearing conference order compelling discovery (Petition, February 16, 2012).

49) Employee never provided the discovery or responded to the petition to dismiss (record).

50) On May 25, 2012, Employee was served at her address of record with a prehearing conference notice for a July 17, 2012 prehearing (prehearing conference notice, May 25, 2012).

51) On July 17, 2012, Employer appeared for a prehearing conference but Employee did not appear.  The designee attempted to reach Employee by telephone at her number of record and left a message asking her to call back.  Employee did not return the call during the prehearing conference.  Employer requested a hearing date on its petition to dismiss Employee’s claim.  A hearing was scheduled for November 27, 2012 (Prehearing Conference Summary, July 17, 2012).

52) On July 18, 2012, Employee was served with a copy of the July 17, 2012 prehearing conference summary at her address of record (id.).

53) On October 25, 2012, more than 10 days prior to the November 27, 2012 hearing, Employee was served with a notice advising her of the November 27, 2012 hearing.  The notice was mailed to Employee at her address of record by certified mail, return receipt requested, and by regular mail (Hearing Notice, October 25, 2012).

54) Employee’s file does not contain the return receipt from the USPS for the certified copy of the hearing notice, and does not contain either of the hearing notices sent to Employee, as they were not returned by the USPS (observations).

55) Employee was properly served with notice of the November 27, 2012 hearing, but chose not to attend (record; experience, judgment, observations and inferences drawn from the above facts).

56) On November 27, 2012, Employer appeared at hearing but Employee did not appear.  The chair attempted to call Employee at her telephone number of record, and left a message notifying her the hearing had begun and asking her to call back.  Employee did not call back during or after the hearing (record; observations).

57) At hearing, Employer contended the matter should go forward without Employee’s participation.  After determining Employee had been properly served with the hearing notice, and after deliberating briefly, the panel made an oral order to proceed with the hearing (record).

58) Employee has had no meaningful participation in any hearing procedures involving her claims since the May 4, 2011 hearing (record; experience, judgment, observations).

59) Employee is both a party and a material witness in her claims (id.).

60) Given the totalities of circumstances in Employee’s case, her failure to provide discovery as directed by the designee was willful (experience, judgment and inferences drawn from the facts).

61) Dr. Williamson-Kirkland is older and retired.  Employer is uncertain how long he will be available to provide testimony if and when Employee’s case was ever to come back for a hearing on its merits (Employer’s hearing arguments).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. 

. . .

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.107. Release of information. (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee. . . . 

The scope of evidence admissible in Board hearings is broader than is allowed in civil courts, generally, because AS 23.30.135 makes most civil rules of procedure and evidence inapplicable.  Information which would be inadmissible at a civil trial may nonetheless be discoverable in a worker’s compensation claim if it is reasonably calculated to lead to admissible evidence.  Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).  Under relaxed evidence rules, discovery should be at least as liberal as in a civil action and the board’s relevancy standards should be at least as broad.  Schwab v. Hooper Electric, AWCB Decision No. 87‑322 (December 11, 1987).  A party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence, which will be admissible later at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98‑0289 (November 23, 1998).  

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.  (a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. 

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority. 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. . . .

AS 23.30.110. Procedure on claims. . . .

. . .

(c) . . . The board shall give each party at least 10 days’ notice of the hearing, either personally or by certified mail.  After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board. . . . 
AS 23.30.130.  Modification of awards.  (a) Upon its own initiative . . . on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . .

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164, 168 (Alaska 1974) stating: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted”(quoting O’Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971)).  In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.   George Easley Co. v. Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  Section 130 confers continuing jurisdiction over workers’ compensation matters (id.)  Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  “We hold that under Alaska’s . . . compensation provisions there is no limitation as to the type of fact coming within the ambit of the statutory ‘mistake in its determination of a fact’ review criterion.  More particularly, under AS 23.30.130(a), the Board has the authority to review an order in which a claim has been rejected because of a mistake in its determination of a fact even if the fact relates to the question of liability or causation.”  Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 484 (Alaska 1969).  Lynn also cited from a U.S. Supreme Court case construing language from the almost identical provision in the Longshoremen’s and Harbor Workers’ Compensation Act, which noted: “We find nothing in this legislative history to support the respondent’s argument that a ‘determination of fact’ means only some determinations of fact and not others.”  Lynn, 453 P.2d at 483; citing Banks v. Chicago Grain Trimmers Ass’n, 390 U.S. 459 (1968), rehearing denied, 391 U.S. 929 (1968).  

8 AAC 45.060. Service. . . .

. . . 

(e) Upon its own motion or after receipt of an affidavit of readiness for hearing, the board will serve notice of time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties. 

(f) Immediately upon a change of address for service, a party or a party’s representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party’s last known address. . . .

8 AAC 45.070.  Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .

. . .

(f) If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, 

(1) proceed with the hearing in the party’s absence and, after taking evidence, decide the issues in the application or petition; 

(2) dismiss the case without prejudice; or 

(3) adjourn, postpone, or continue the hearing. . . .

8 AAC 45.074.  Continuances and cancellations. . . .

. . . 

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when

(A) a material witness is unavailable on the scheduled date and deposing the witness is not feasible; 

(B) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance; 

(C) a party, a representative of a party, or a material witness becomes ill or dies; 

(D) a party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically; . . . .

. . .

(N) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing; . . . .

Rule 37.  Failure to Make Disclosures or Cooperate in Discovery:  Sanctions. . . 

. . .

(b) Failure to Comply With Order.

. . .

(2) Sanctions by Court in Which Action is Pending.  If a party . . . fails to obey an order to provide or permit discovery . . . the court in which the action is pending may make such orders in regard to the failure as are just, and among others the following:

. . .

(C) An order striking out pleadings or parts thereof, or staying further proceedings until the order is obeyed, or dismissing the action or proceeding or any part thereof. . . . 
. . .

(3)  Standard for Imposition of Sanctions.  Prior to making an order under section[] . . . (C) of subparagraph (b)(2) the court shall consider

(A) the nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose;

(B) the prejudice to the opposing party;

(C) the relationship between the information the party failed to disclose and the proposed sanction;

(D) whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and

(E) other factors deemed appropriate by the court or required by law.

The court shall not make an order that has the effect of establishing or dismissing a claim or defense or determining a central issue in the litigation unless the court finds that the party acted willfully.

AS 23.30.108(c) allows for claim dismissal if an employee willfully obstructs discovery, although this sanction “is disfavored in all but the most egregious circumstances.”  McKenzie v. Assets, Inc., AWCB Decision No. 08-0109 (June 11, 2008).  Exercising the extreme, dismissal sanction has been reversed as an abuse of discretion where the board failed to consider and explain why a lesser sanction would be inadequate to protect a party’s interests.  Erpelding v. R&M Consultants, Inc., Case No. 3AN-05-12979 CI (Alaska Superior Ct., April 26, 2007), reversing Erpelding v. R&M Consultants, Inc., AWCB Decision No. 05-0252 (October 3, 2006).  “While we have recognized that the trial court need not make detailed findings or examine every alternative remedy, we have held that litigation ending sanctions will not be upheld unless ‘the record clearly indicate[s] a reasonable exploration of possible and meaningful alternatives to dismissal.’”  Hughes v. Bobich, 875 P.2d 749, 753 (Alaska 1994).  “A conclusory rejection of all sanctions short of dismissing an action does not suffice as a reasonable exploration of meaningful alternatives.”  Denardo v. ABC Inc. RV Motorhomes, 51 P.3d 919, 926 (Alaska 2002).

ANALYSIS

1) Was the oral order to proceed with the November 13, 2012 hearing in Employee’s absence proper?

Employee was not present at the last several prehearing conferences, including the July 17, 2012 prehearing conference when this matter was set for hearing for November 27, 2012.  She was properly served with the notice for the July 17, 2012 prehearing conference, as well as with the resultant prehearing conference summary.  Employee never responded or objected to Employer’s petition to dismiss her claims.  On October 25, 2012, more than 10 days prior to the November 27, 2012 hearing, Employee was properly served at her address of record with a notice telling her the date, time, and place for the November 27, 2012 hearing.  AS 23.30.110(c); 8 AAC 45.060.  Employee never provided notice her address changed, and there is no evidence it has.  8 AAC 45.060(f).  Thus, Employee was accorded the opportunity to participate in her hearing and chose not to appear. AS 23.30.001(2), (4); AS 23.30.110(c).
No one requested a continuance of the November 27, 2012 hearing.  Parties have a basic due process right to notice of a hearing and have a right to participate.  AS 23.30.110(c).  In some circumstances, 8 AAC 45.074(b)(1)(N)’s “irreparable harm” provision may address due process issues and justify a continuance even if neither party requests one.  There is no evidence of Employee’s due diligence in preparing for or making herself available for the hearing, even though she was served with an appropriate notice.  By contrast, as Employee has had no meaningful participation procedurally or otherwise in her case since May 11, 2011, it is unknown why she did not appear or otherwise participate in the November 27, 2012 hearing.  However, Employee’s lack of participation implies she is no longer interested in pursuing her claim, perhaps because she does not wish to disclose medical records involving breast surgery, either because the records are too personal or are otherwise embarrassing.  It is every litigant’s right to have notice of, and participate in, their judicial proceedings.  AS 23.30.110(c).  However, the manner in which the hearing notice was provided to Employee, as detailed above, was satisfactory, pursuant to law and did not violate her right to basic due process.  8 AAC 45.070(a).

The law provides a discretionary priority to handle situations where proper notice of a hearing is given to a party and the party does not appear at the hearing.  8 AAC 45.070(f).  It is not required at hearing for the chair to attempt telephone contact with an absent party.  However, designated chairs frequently make a discretionary attempt to contact absent litigants in an effort to be fair.  
AS 23.30.001(a).  This effort was unsuccessful in Employee’s case, as no one answered her phone at the number of record.  Absent the chair’s ability to contact Employee telephonically, the first order of priority in such cases under the appropriate regulation is to proceed with the hearing in the party’s absence and, after taking evidence, decide the issues in the claim.  8 AAC 45.070(f)(1).  Here, Employer’s petition to dismiss, rather than Employee’s claims on their merits, was the issue before the panel.  Proceeding with the hearing in Employee’s absence was the discretionary option selected in this instance.  As the record discloses Employee has not participated in any meaningful way in her case since May 4, 2011, and given the totalities of the circumstances in this case, the oral order to proceed with the hearing on Employer’s petition to dismiss her claims, in Employee’s absence, was properly entered.  8 AAC 45.070(a), (f)(1).

2) Should Employer’s petition to dismiss Employee’s claims be granted?

The totalities of circumstances in this case indicate Employee willfully chose to disregard a written request from Employer for her to provide discovery and releases, and then ignored an order directing her to provide relevant discovery and releases to Employer.  As previous prehearing conference summaries and decisions and orders had explained to Employee the possible sanctions for her failure to cooperate with discovery, and she was served with all these summaries and decisions, it can be inferred Employee’s continued failure or refusal to provide releases and the discovery is done consciously and intentionally.  Her refusal to claim certified mail in September 2011, was a conscious decision by Employee to not receive the documents included in the mail delivery, in that instance Polya II.  Therefore, it can be inferred Employee has embarked on a conscious, willful path of obstructing discovery.  McKenzie.

Dismissing Employee’s claims is a “litigation ending” order.  Before litigation ending sanctions are imposed, “possible” and “reasonable alternatives” to dismissal must be considered and explored.  Erpelding.  Optional sanctions include: suspending Employee’s rights to benefits; holding the suspended benefits have been forfeited; and dismissing part or all of Employee’s claims.  
AS 23.30.108(a)-(c).  Suspending some or all of Employee’s rights to benefits is not possible and is unreasonable at this point.  Employee’s “rights to benefits” are already suspended by operation of law, because she neither filed a petition for a protective order nor provided the discovery Employer requested in its May 10, 2011 letter.  AS 23.30.108(a).  The initial suspension of her rights to benefits did not compel Employee to sign and return the releases or provide the requested discovery.  

Later, at a January 10, 2012 prehearing conference, Employee was ordered to sign the releases and provide the discovery and was given 20 days in which to do so.  Employee still did not comply.  By operation of law, Employee’s rights to benefits were again suspended until the written authority “is delivered,” as ordered.  AS 23.30.108(b).  A further suspension of Employee’s rights to benefits was not enough to induce her to sign and deliver the releases.  A third suspension is fruitless.
Since Employee has been ordered to sign the releases and provide discovery, and has failed or refused to do so, in addition to her rights to benefits being suspended, her suspended benefits are “forfeited” unless it is determined “good cause” existed for Employee’s refusal to provide the written authority.  Id.  Holding Employee’s benefits during the periods of suspension are forfeited is also not a reasonable sanction at this time.  The burden to provide “good cause” for her failure or refusal to cooperate in the discovery process is on Employee, to avoid forfeiture.  As Employee has not appeared at any prehearing conference or hearing since May 4, 2011, it is unlikely she would appear at another prehearing or hearing to give “good cause” as to why she has repeatedly refused to provide discovery and releases as ordered.  Consequently, fear of possible forfeiture of Employee’s benefits during the period they are suspended was also inadequate to persuade her to cooperate with the discovery process.  

Lastly, as Employee’s benefits are already suspended and likely forfeited, dismissing her specific claims one by one is similarly unlikely to encourage Employee to do what the automatic sanctions have failed thus far to do -- comply with her discovery obligations.  Employer’s main witness, Dr. Williamson-Kirkland is older and now retired.  It is uncertain if and when he might be able to provide testimony at a future hearing on the merits of Employee’s claims.  Further delaying the matter indefinitely, rather than resolving Employee’s claims soon, makes it less likely he will be available for some future hearing, thus possibly prejudicing Employer’s ability to defend.  This runs afoul of the law’s intent that these procedures be as “summary and simple” as possible.  
AS 23.30.005(h).  Employer could always depose Dr. Williamson-Kirkland, but this is expensive and an unreasonable cost to Employer.  AS 23.30.001(a).  Employer should not be required to depose its medical witness to perpetuate his testimony where Employee has not participated in her claims for over 1.5 years and her behavior is unlikely to change soon.  His testimony will likely be unnecessary.  Therefore, under the specific facts in this case, given the totalities of the circumstances, the reasonable remaining remedy and sanction for Employee’s repeated failure to comply with discovery or to participate in any meaningful way in her case is to dismiss her claims.  However, before dismissing her claims, this decision will give Employee 30 days from the date this decision and order is issued to comply fully with all prior discovery orders, including signing and delivering the breast surgery releases.  If Employee has not complied with the existing discovery orders by January 26, 2013, her claims will be dismissed without any further action required.  

In the unlikely event Employee has “good cause” or can provide some reason why she has not been able to participate in her case, provide discovery and releases as ordered, or attend the November 27, 2012 hearing, she has remedy.  Under AS 23.30.130, Employee will have one year from the date of this decision and order, as described below, to petition to modify this decision based, for example, on a mistake in this decision’s findings of fact.  She also has the right to appeal as set forth below.

CONCLUSIONS OF LAW

1) The oral order to proceed with the November 13, 2012 hearing in Employee’s absence was proper.

2) Employer’s petition to dismiss Employee’s claims will be granted as set forth in this decision.

ORDERS

1) Employer’s February 16, 2012 petition to dismiss Employee’s May 16, 2008 and August 26, 2008 claims is granted as set forth in this decision and as ordered below.

2) Employee is given one last chance to comply with discovery before her claims are dismissed.

3) Employee is ordered to comply fully with all prior discovery orders, including signing and delivering the breast surgery releases, within 30 days from the date this decision and order is issued. 

4)  If Employee has not complied with the existing discovery orders, including the instant order, by January 26, 2013, her May 16, 2008 and August 26, 2008 claims are dismissed without any further action required.

Dated in Anchorage, Alaska on December 27, 2012.
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APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LORI J. POLYA employee / applicant v. STATE OF ALASKA, employer / defendant; Case Nos. 200522829, 200512805; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on December 27, 2012.
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