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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ROBIN A. FREELONG, 

Employee,
Petitioner,
v. 

CHUGACH ALASKA SERVICES, 
INC. & CHUGACH MANAGEMENT 
SERVICES INC.,
Employer,

and 

ZURICH AMERICAN INS CO.,

Insurer,
Respondents.  
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case Nos.  200919643 & 200812594
AWCB Decision No. 13-0005
Filed with AWCB Fairbanks, Alaska 

on January 14, 2013


Robin Freelong’s (Employee) October 11, 2012 petition to stay second independent medical evaluation (SIME) and strike SIME questions, and Chugach Service’s (Employer) October 30, 2012 cross petition to strike medical records, were scheduled for hearing on October 31, 2012 and heard in Fairbanks, Alaska on November 29, 2012.  Pete Stepovich, paralegal for Attorney Michael Stepovich, represented Employee.  Attorney Robert Bredesen represented Employer.  The record closed at the hearing’s conclusion on November 29, 2012.

ISSUES
Employee contends the facts of the case have changed since he first stipulated to an SIME.  He contends there is no longer dispute between the parties regarding his left shoulder condition, and in the absence of a dispute under AS 23.30.095(k), the SIME should not include his left shoulder. Employee also contends because he did not think there was a dispute concerning his left shoulder, he did not ask all the left shoulder questions he otherwise would have.  He contends Employer’s SIME questions pertaining to his left shoulder should not be forwarded to the SIME physician and the SIME should be on his right shoulder and cervical conditions only.

Employer contends Employee first stipulated to an SIME and now seeks to violate that agreement.  It contends the parties originally agreed to the SIME issues and those issues included causation of Employee’s left shoulder condition, as well as other “non-SIME” issues, including treatment, functional capacity, degree of impairment and medical stability.  Employer contends Employee’s reliance on AS 23.30.095(k) is misplaced and medical disputes are not required once an SIME has been ordered.  It further contends the SIME form invites parties to include questions on undisputed issues and its questions regarding Employee’s left shoulder should be included.  

1) Should the SIME include Employee’s left shoulder condition?

Employee also specifically objects to Employer’s SIME questions concerning medical stability on the basis they are prejudicial and lack factual integrity.  He contends Employer’s questions should be stricken from the SIME record.  

Employer contends Employee seeks reinstatement of temporary total disability benefits based on the recommended left shoulder surgery but at the same time he “refuses” to proceed with surgery.  It contends since Employee has delayed the recommended surgery, medical stability and medical treatment of his left shoulder are properly SIME issues.  Employer further contends the employer medical evaluator’s (EME) opinion on medical stability was conditioned upon Employee receiving the recommended surgery so therefore its question has a factual basis and should not be stricken. 

2) Should Employer’s questions concerning medical stability of Employee’s left shoulder be stricken?

Employee requests the SIME be stayed until his objections concerning the SIME questions are resolved.  

Employer opposes staying the SIME on the grounds a stay will delay the proceedings.  It further contends Employee’s request for a stay is frivolous and not supported by any authority.

3) Should the SIME be stayed?

Employer contends Employee has already once-changed his treating physician and contends an “advocacy letter” from Employee’s family physician should be excluded from consideration by regulation as a product of an unauthorized change of physician.

Employee contends the physician has treated Employee for many years and she has observed his medical condition both before and after the injury.  He contends there are other records from his family physician in the medical record and her opinion is relevant to his claim so the letter should not be stricken.

4) Should the letter from Employee’s family physician be stricken from the SIME record?

FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:

1) On August 4, 2008, Employee injured his right shoulder when he fell to the ground after jumping out of a trailer.  (Report of Occupational Injury or Illness, August 8, 2008).

2) Employee treated conservatively with PA-C Michael Weber for his right shoulder.  PA-C Weber prescribed Flexeril, Flector patches and physical therapy.  (Weber report, May 4, 2009).

3) On April 20, 2009, Employee was discharged from physical therapy after he stopped attending physical therapy.  (Hometown Physical Therapy report, April 20, 2009).

4) PA-C Weber referred Employee to David Witham, M.D., for a surgical consultation for his right shoulder.  (Weber reply to Adjuster letter, May 7, 2009).

5) On August 17, 2009, John Joosse, M.D., performed an employer’s medical evaluation (EME).  His impression was the work injury was the substantial cause of Employee’s significant right shoulder bicipital tendinitis, supraspinatus tendonitis with interstitial tearing, and it aggravated Employee’s preexisting impingement syndrome.  Dr. Joosse recommended arthroscopic surgery with an acromioplasty.  (Joosse report, August 17, 2009).

6) On December 13, 2009, Employee injured his left shoulder unloading a truck bed while working for Employer.  (Report of Occupational Injury or Illness, December 13, 2009).

7) On January 12, 2010, Mark Wade, M.D., diagnosed left shoulder tendonitis and recommended a cortisone injection and physical therapy.  (Wade report, January 12, 2010).

8) On February 11, 2010, Dr. Witham discussed left shoulder acromioplasty with Employee.  Employee did not want to proceed with surgery.  (Witham report February 11, 2010).

9) On March 11, 2010, Dr. Wade opined the 2009 work injury was the substantial cause of Employee’s left shoulder condition.  (Dr. Wade’s reply to Adjuster letter, March 11, 2010).

10) On September 30, 2010, Dr. Wade recommended left shoulder arthroscopy with joint resection versus subacromial decompression.  (Wade report, September 30, 2010).

11) On October 21, 2010, Dr. Wade again opined the 2009 work injury was the substantial cause of Employee’s left shoulder condition.  (Dr. Wade’s reply to Adjuster letter, October 21, 2010).

12) On November 5, 2010, Dr. Wade performed diagnostic arthroscopy of Employee’s left shoulder with excision of the distal clavicle and an anterior acromioplasty.  (Dr. Wade operative report, November 5, 2010).

13) Employee continued physical therapy following his left shoulder surgery.  (Home Town Physical Therapy reports, November 2010 – June 2011).

14) On August 10, 2011, Janice Onorato, M.D., diagnosed left cervical radiculopathy at C6-C7 and recommended a magnetic resonance imaging (MRI) study.  (Onorato report, August 10, 2011).

15) An August 19, 2011 MRI showed a moderate disc bulge at C6-7 with a small annular tear, mild disc bulges at C2-C6, moderate spinal stenosis at C5-6, and severe bilateral foraminal narrowing at C3-C7.  (MRI report, August 19, 2011).

16) On August 24, 2011, Employer filed a petition for reimbursement of expenses for Employee’s failure to attend an August 20, 2011 EME.  (Employer’s Petition, August 24, 2011).

17) On September 28, 2011, Employee saw Paul Jensen, M.D. for his cervical condition.  Dr. Jensen recommended C5-6 and C6-7 decompressions and fusions.  (Jensen report, September 28, 2011).

18) On November 30, 2011 and December 3, 2011, orthopedic surgeon Keith Holley, M.D. and neurologist Eugene Wong, M.D. examined Employee for an EME.  They opined 1) Employee’s right shoulder condition was preexisting but symptomatically aggravated by the 2008 work injury, 2) Employee’s left shoulder condition was preexisting but symptomatically aggravated by the 2009 work injury, and 3) Employee’s cervical condition was a preexisting, degenerative condition not related to work.  Drs. Holley and Wong concluded Employee’s right and left shoulders were both medically stable and required no further treatment.  (Holley & Wong report, December 3, 2011; Holley addendum report, January 2, 2012).

19) On February 17, 2012, Employer filed a petition to consolidate Employee’s 2008 and 2009 cases.  (Employer petition, February 17, 2012).

20) Employer contended, since the one case involved Employee’s right shoulder and the other case involved Employee’s left shoulder and neck, the most efficient way to address “whole body issues” was to consolidate the cases.  (Employer brief, May 30, 2012).

21) Employee opposed consolidating the 2008 and 2009 cases.  (Employee opposition, March 7, 2012).

22) On March 6, 2012, Freelong v. Chugach Alaska Services, AWCB Decision No. 12-0044 (March 6, 2012) (Freelong I) decided Employer’s August 24, 2011 petition.  The decision concluded Employee had unreasonably failed to attend the EME, but declined to award reimbursement of expenses.  (Freelong I).

23) On May 3, 2012, Employee sought a second opinion on his left shoulder condition from Jimmy Tamai, M.D.  (Tamai report, May 3, 2012).

24) A May 10, 2012 MRI of Employee’s left shoulder did not show a full-thickness tear of the rotator cuff, but did show a partial thickness tearing of the distal supraspinatus tendon with associated tendonopathy, a small tear of the joint capsule in the rotator interval and a complex tear of the glenoid labrum.  (MRI report, May 10, 2012).

25) On May 18, 2012, Dr. Tamai recommended left shoulder arthroscopy to Employee and potential open repair/revision surgery depending on the arthroscopic findings.  (Tamai report, May 18, 2012).

26) On June 6, 2012, the designee ruled on Employer’s February 17, 2012 petition to consolidate and ordered the 2008 and 2009 cases consolidated.  (Prehearing Conference Summary, June 6, 2012).

27) On July 25, 2012, the parties agreed to an SIME for Employee’s right shoulder, left shoulder and cervical conditions and agreed the “issue/dispute is causation.”  The parties further agreed to “non-SIME” issues, including need for treatment, functional capacity, degree of impairment and medical stability for each of Employee’s conditions, but did not agree on a medical specialty.   Employer contended the SIME should be performed by a neurosurgeon, while Employee contended the evaluation should be by a panel consisting of both a neurosurgeon and an orthopedic surgeon.  The summary does not indicate on which of Employee’s conditions a dispute existed over causation.  (Prehearing Conference Summary, July 25, 2012).

28) On June 4, 2012, Employer filed the SIME form.  The form listed the body parts in dispute as “neck” in typeface and “R and L Shoulders” in handwriting.  The form includes physician quotations setting forth a dispute over causation of Employee’s cervical condition, but also quotes one medical report addressing Employees’ left shoulder condition.  The form was signed by Employer, but not by Employee.  (SIME form, May 31, 2012).

29) At an August 17, 2012 prehearing conference, the parties discussed the appropriate medical specialty for the SIME.  Employer contended there was not a dispute concerning Employee’s left shoulder condition so the SIME should be performed by a neurosurgeon.  Employee contended he had primarily been treated by orthopedic surgeons.  The designee delayed ruling on the medical specialty or composition of the SIME panel pending receipt of an addendum EME report.  (Prehearing Conference Summary, August 17, 2012).

30) On August 18, 2012, Dr. Holley reviewed additional medical records, including the May 10, 2012 MRI and Dr. Tamai’s May 3, 2012 and May 18, 2012 reports.  In his addendum report, he added a new diagnosis of partial thickness rotator cuff tear and opined the 2009 work injury and the 2010 surgery were the substantial cause of Employee’s current left shoulder condition.  Dr. Holley agreed with Dr. Tamai’s surgical recommendation for Employee’s left shoulder.  (Holley report, August 18, 2012).

31) Dr. Holley’s August 18, 2012 report responded to numerous Employer questions, including an inquiry concerning medical stability of Employee’s left shoulder.  Specifically, Employer asked:  “Has the left shoulder reached medical stability as defined above?  If so, when was stability reached?  If not, when will medical stability likely be reached?”  Dr. Holley provided a single answer to these questions:  “The left shoulder is not at medical stability at this time.”  Employer next asked:  “If Mr. Freelong has reached medical stability, please also indicate whether any of the treatment recommendations are palliative.  If so, please identify whether it falls into any of the above-mentioned categories of reasonable and necessary palliative care.”  Dr. Holley answered: “Not Applicable.  Recommended treatment would be considered to be curative for the left shoulder rather than palliative.”  (Id.).

32) On August 28, 2012, Employee’s family doctor, Elizabeth Kohnen, M.D., wrote a letter to Employee.  At the beginning of the letter, Dr. Kohnen stated she is “somewhat concerned about [Employee’s] ongoing pain and potential unemployability from unresolved orthopedic issues.”  She purports to do a “summary” of Employee’s medical records in order to “help” Employee, his insurance carrier or Employer’s workers’ compensation carrier “develop a plan on where to go from here.”  She then candidly acknowledges “I do internal medicine and primary care and so I am clearly not an expert in this field.”  Dr. Kohnen then states that Employee “has a work-related injury in 2009,” and summarizes some of the medical evidence pertaining to Employee’s left shoulder and cervical spine.  She concluded the letter by stating she thinks “it would be helpful to strongly consider surgery for one or both of these conditions,” and urged Employee to let her know if “there is something [she] could do to expedite such as [sic] surgery.”  (Kohnen letter, August 28, 2012).

33) At a September 6, 2012 prehearing conference, Employer contended it had authorized Employee’s proposed left shoulder surgery and the surgery was not an issue for the SIME.  Employee agreed with Dr. Holley’s concurrence with Dr. Tamai on the issue of his left shoulder condition and contended there was still a dispute over his right shoulder condition.  Employee also contended he had not had time to make the appointments for the left shoulder surgery.  Employer disagreed there was a dispute over Employee’s right shoulder condition.  The designee, noting the parties had stipulated to an SIME for Employee’s neck, right shoulder and left shoulder conditions, ruled the right shoulder condition will be a subject of the SIME.  The designee also ordered the SIME panel will consist of an orthopedic surgeon for Employee’s right shoulder condition and a neurosurgeon for his neck condition.  (Prehearing Conference Summary, September 6, 2012).

34) At a September 21, 2012 prehearing conference, Employer contended it was going to file an amended answer and controversion regarding Employee’s left shoulder.  Employee contended SIME questions should not be due until he had a chance to review Employer’s amended answer and controversion.   The designee set an October 5, 2012 deadline for the parties to submit modified SIME questions.  Employee declined to sign the SIME form and contended he may file a revised SIME form since causation of his left shoulder condition is not in dispute.  Employee also reported he had not requested a surgical referral yet from Dr. Tamai, but he had discussed the proposed surgery with Dr. Kohnen and was researching potential surgeons.  (Prehearing Conference Summary, September 21, 2012).

35) On September 26, 2012, Employer sent its modified SIME questions to the designee.  Employer’s question number 10 sets forth the definition of medical stability under the Alaska Workers’ Compensation Act.  It then asks:

Regardless of the causes of Mr. Freelong’s diagnosed condition(s), has he reached medical stability as defined above for each condition?  If so, when was stability reached?  If not, when will medical stability likely be reached?

Regarding the left shoulder surgical recommendation, the IME opinions assumed he would proceed with the surgery and therefore considered Mr. Freelong [sic] left shoulder to be not medically stable.  However, this assumption was incorrect as Mr. Freelong has shown no interest in the surgery since it was recommended last May.  In light of the fact he has not treated for the left shoulder, and has not tried, in any way, is Mr. Freelong’s left shoulder medically stable under the Alaska definition?

(Email from Employer to the designee, September 26, 2012) (emphasis original).

36)  On October 5, 2012, Employee sent the designee “modified SIME questions” that included questions concerning his left shoulder.  (Employee’s modified SIME questions, October 5, 2012).

37) On October 8, 2012, Employee signed Employer’s May 31, 2012 SIME form.  (SIME form, October 8, 2012).

38) On October 9, 2012, Employee filed Dr. Kohnen’s August 28, 2012 letter as a supplemental medical record.  (Employee’s supplemental SIME medical record, October 9, 2012).

39) On October 11, 2012, Employee filed his instant petition to stay the SIME and to strike Employer’s SIME questions.  (Employee petition, October 11, 2012).

40) On November 1, 2012, Employer filed its instant cross petition to strike medical records.  (Employer petition, October 30, 2012).

41) On October 31, 2012, a prehearing was held to address the parties’ instant petitions.  Employee contended the SIME should not be scheduled until disputes over the SIME questions are decided.  Employer contended all questions must be sent to the SIME physician and the Act does not provide for a stay of the SIME process.  Employee reported he was interested in having neck and shoulder surgeries but he still needed to do more research on choosing a surgeon.  (Prehearing Conference Summary, October 31, 2012).

42) Employee’s representative contended at hearing Employee was still researching surgeons for his recommended surgery.  (Record).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.

It is the intent of the legislature that 

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

. . . 
AS 23.30.005.  Alaska Workers' Compensation Board.

. . . 

(h) The department . . . shall adopt regulations to carry out the provisions of this chapter.  The department may by regulation provide for procedural, discovery, or stipulated matters to be heard and decided by the commissioner or a hearing officer designated to represent the commissioner rather than a panel.  If a procedural, discovery, or stipulated matter is heard and decided by the commissioner or a hearing officer designated to represent the commissioner, the action taken is considered the action of the full board on that aspect of the claim.  Process and procedure under this chapter shall be as summary and simple as possible. . . . 

AS 23.30.095.  Medical treatments, services, and examinations.

. . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

AS 23.30.110.  Procedure on Claims.

. . . 

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests.  Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.

. . . 
AS 23.30.135.  Procedure before the board.

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

. . . 

AS 23.30.155.  Payment of compensation.

. . . 

(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties. 
The regulation 8 AAC 45.090(b) provides for orders requiring an employer to pay for an employee’s examination pursuant to AS 23.30.095(k) or §110(g).  Section 095(k) and §110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering §135(a) and §155(h), wide discretion exists under AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, and stated:  [t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.”  The AWCAC further stated in dicta, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME will assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  
The AWCAC further outlined the board’s authority to order an SIME under §110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it. . . . Ordering an SIME is not proper if it serves no purpose to the board by advancing its understanding of the medical evidence or by filing in gaps in the medical evidence, where that gap in evidence, or lack of understanding of the medical evidence, prevents the board from ascertaining the rights of the parties. (Id. at 5).

Under either §095(k) or §110(g), the AWCAC noted the purpose of ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion. (Id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME pursuant to §095(k) may be ordered when there is a medical dispute, or under §110(g) when there is a significant gap in the medical or scientific evidence or when a lack of understanding of the medical evidence prevents the board from ascertaining the rights of the parties in the dispute before the board.  Bah at 8.

8 AAC 45.092.  Selection of an independent medical examiner.

. . . 

(h) If the board requires an evaluation under AS 23.30.095(k), the board will, in its discretion, direct

(5) that, within 10 days after a party’s filing of verification that the binders are complete, each party may submit to the board designee up to three questions per medical issue in dispute under AS 23.30.095(k), as identified by the parties, the board designee, or the board, as follows: 

(A) if all parties are represented by counsel, the board designee shall submit to the physician all questions submitted by the parties in addition to and at the same time as the questions developed by the board designee; 

(B) if any party is not represented by counsel, only questions developed by the board designee shall be submitted to the physician; however, the board designee may consider and include questions submitted by the parties; 

(C) if any party objects to any questions submitted to the physician, that party shall file a petition with the board and serve all other parties within 10 days after receipt of the questions; the objection must be preserved in the record for consideration by the board at a hearing on the merits of the claim, or, upon the petition of any party objecting to the questions, at the next available procedural hearing day; failure by a party to file and serve an objection does not result in waiver of that party’s right to later argue the questions were improper, inadequate, or otherwise ineffective (emphasis added); 

. . . 

(j) After a party receives an examiner’s report, communication with the examiner is limited as follows and must be in accord with this subsection. If a party wants the opportunity to 

(1) submit interrogatories or depose the examiner, the party must . . . .

(2) communicate with the examiner regarding the evaluation or report, the party must . . . . 

(3) question the examiner at a hearing, the party must . . . . 

Since the regulation 8 AAC 45.092 was amended in 2010 to allow parties to submit questions to the SIME physician together with the board’s questions, litigation has ensued over parties’ proposed SIME questions.  Estes v. Sears Roebuck & Co., AWCB Decision No. 12-0141) (Estes I).  An SIME is an evaluation by the board’s expert, and to preserve the value of an SIME report, the board may exercise its discretion and strike inappropriate questions from the parties.  Estes v. Sears Roebuck & Co., AWCB Decision No. 12-0149 (August 30, 2012) (Estes II).  Compound questions have been stricken, Estes I, as well as questions that call for a narrative response, cite a legal standard or exceed the allotted number, McKenna v. Arco Alaska, Inc., AWCB Decision No. 12-0070 (April 9, 2012).  Questions outside stipulated SIME issues have also been stricken.  Richardson v. Interior Alaska Roofing, AWCB Decision No. 12-0057 (March 19, 2012).

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  The board may authorize continued treatment or care or both as the process of recovery may require.  When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.  

(b) If the employee is unable to designate a physician and the emergency nature of the injury requires immediate medical care, or if the employee does not desire to designate a physician and so advises the employer, the employer shall designate the physician.  Designation under this subsection, however, does not prevent the employee from subsequently designating a physician for continuance of required medical care.

. . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . .  If an employee refuses to submit to an examination provided for in this section, the employee’s rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee’s compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . .  (emphasis added).
Under the Act, both an employee and an employer can make but one change to their respective physician without the written consent of the other party, while referrals to a specialist by either party’s physician are not limited.  Multiple employer physicians who work “under the auspices of the same organization” are treated as separate physicians.  Colette v. Arctic Lights Electric, Inc., AWCB Decision No. 05-0135 (May 19, 2005).  The purpose of the “one change of physician” rule is to curb doctor shopping.  E.g.  Bloom v. Tekton, Inc., 5 P.3d 235, 235 (Alaska 2000); Coppe v. United Parcel Service, Inc., AWCB Decision No. 11-0084 (June 17, 2011).  In addition to a single change of physician, the regulations expressly grant an employee, but not an employer, certain exceptions where the employee can select a new doctor.  Coppe (citing 8 AAC 45.082).  
In order to protect the injured worker’s right to choose his attending physician, the Alaska Workers’ Compensation Board has consistently interpreted the statute to allow an employee to ‘substitute’ a new physician in circumstances where the current attending physician is either unwilling (footnote omitted) or unable to continue providing care (footnote omitted).  These ‘substitutions’ do not count as changes in attending physicians: even a worker who has already changed doctors may choose a new attending physician without the employer’s consent if the current physician becomes unwilling or unavailable to treat (footnote omitted). . . .  Allowing an employee to substitute attending physicians when the employee’s current physician becomes unwilling or unavailable to treat is consistent with the well-settled rule that under AS 23.30.095(a) an injured worker is presumed entitled to continuing medical treatment (footnote omitted).  The substitution policy ensures that the employee’s right to continuing care by a physician of his choice will not be impeded by circumstances beyond the employee’s control.
Bloom at 238.

At least one prior board decision extended employees’ express “substitution” of physician exceptions to an employer when its doctor became unavailable due to circumstances beyond the employer’s control.  Mitchell v. United Parcel Service, Inc., AWCB Decision No. 02-0195 (September 27, 2002).  Later, Coppe concluded extending employees’ express exceptions to the “one change of physician rule” to employers constituted ad hoc decisional rule making by the board contrary to the Alaska Supreme Court’s holding in Burke v. Houston NANA, L.L.C., 222 P.3d 851 (Alaska 2010).

8 AAC 45.050.  Pleadings.

. . . 

(f) Stipulations.

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact . . . a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts. 

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 
(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. . . . 

8 AAC 45.065.  Prehearings.

(a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing. Even if a claim, petition, or request for prehearing has not been filed, the board or its designee will exercise discretion directing the parties or their representatives to appear for a prehearing. At the prehearing, the board or designee will exercise discretion in making determinations on 

(1) identifying and simplifying the issues; 

. . . 

(3) accepting stipulations, requests for admissions of fact, or other documents that may avoid presenting unnecessary evidence at the hearing;

. . .  

8 AAC 45.082. Medical treatment. . . .

. . .

(b) Physicians may be changed as follows: 

. . .

(2) Except as otherwise provided in this subsection, an employee injured on or after July 1, 1988, designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury.  If an employee gets service from a physician at a clinic, all the physicians in the same clinic who provide service to the employee are considered the employee’s attending physician.  An employee does not designate a physician as an attending physician if the employee gets service 

(A) at a hospital or an emergency care facility; 

(B) from a physician 

(i) whose name was given to the employee by the employer and the employee does not designate that physician as the attending physician; 

(ii) whom the employer directed the employee to see and the employee does not designate that physician as the attending physician; or 

(iii) whose appointment was set, scheduled, or arranged by the employer, and the employee does not designate that physician as the attending physician. 

(3) For an employee injured on or after July 1, 1988, an employer’s choice of physician is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee’s medical records, or an oral or written summary of the employee’s medical records.  To constitute a panel, for purposes of this paragraph, the panel must complete its examination, but not necessarily the report, within five days after the first physician sees the employee.  If more than five days pass between the time the first and last physicians see the employee, the physicians do not constitute a panel, but rather a change of physicians. 

(4) Regardless of an employee’s date of injury, the following is not a change of an attending physician: 

(A) the employee moves a distance of 50 miles or more from the attending physician and the employee does not get services from the attending physician after moving; the first physician providing services to the employee after the employee moves is a substitution of physicians and not a change of attending physicians; 

(B) the attending physician dies, moves the physician’s practice 50 miles or more from the employee, or refuses to provide services to the employee; the first physician providing services to the employer thereafter is a substitution of physicians and not a change of attending physicians; 

(C) the employer suggests, directs, or schedules an appointment with a physician other than the attending physician, the other physician provides services to the employee, and the employee does not designate in writing that physician as the attending physician; 

(D) the employee requests in writing that the employer consent to a change of attending physicians, the employer does not give written consent or denial to the employee within 14 days after receiving the request, and thereafter the employee gets services from another physician. 

(c) If, after a hearing, the board finds a party made an unlawful change of physician in violation of AS 23.30.095(a) or (e) or this section, the board will not consider the reports, opinions, or testimony of the physician in any form, in any proceeding, or for any purpose.  If, after a hearing, the board finds an employee made an unlawful change of physician, the board may refuse to order payment by the employer.

In Guys with Tools v. Thurston, Dec. No. 062 (November 8, 2007), the Alaska Workers’ Compensation Appeals Commission (AWCAC or Commission) examined cases where the board had excluded medical records resulting from unauthorized, excessive changes in physicians.  The Commission concluded:

These cases initiated what has become a custom of the board: “The board has chosen to refuse to recognize the reports of EME or attending physicians chosen in violation of AS 23.30.095(a) or (e).”  Although they rest on the “equitable power” of the board to fashion an equitable sanction for disregard of the evidence rules, we find that the rigid application of this rule, without regard to the egregiousness of the violation, the notice of right to protest to the opposing party, or possible waiver of the right to withhold consent, elevate form over substance in enforcement of the law.

The board’s regulation informs the parties that “any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.”   We find the ad hoc exclusion of relevant evidence as a sanction leads to uneven results and inconsistency in application from one injured worker to another, as absurd shifts are made to avoid finding an improper change of physician.  No sanctions occur unless a claim is filed and the case is brought to hearing.  Employees and their attending physicians may err through inadequate information on their rights and obligations.  Employers may be chilled from a legitimate change or tempted to buy or coerce consent to a change.  If the board wishes to adopt a rule excluding evidence improperly obtained, the board should consult with the department to develop and adopt such a rule by regulation.  Until then, we cannot support the blanket exclusion of medical reports solely because the reports were written by physicians chosen in excess of an allowable change.

Id. (emphasis added) (citations omitted). 

Following Thurston, the Board amended 8 AAC 45.082 on July 9, 2011, to include the exclusionary rule.  

ANALYSIS
1) Should the SIME include Employee’s left shoulder condition?

As a preliminary matter, Employer is correct - Employee’s reliance on AS 23.30.095(k) is misplaced.  Bah makes clear, while a parties right to an SIME under §095(k) is clearly conditioned on a medical dispute, an SIME may also be ordered under §110(g) when there is a significant gap in the medical evidence or when a lack of understanding of the medical evidence prevents ascertaining the rights of the parties.   However, each of these statutes concerns basis for a board ordered SIME.  Another statute, AS 23.30.005(h), is applicable here.  

For the last sixteen months, the parties have litigated numerous issues in Employee’s 2008 and 2009 cases.  Beginning in August of 2011, they litigated Employee’s failure to appear for an EME.  Next, they litigated consolidation of the 2008 and 2009 cases.  Following that, they stipulated to an SIME at the July 25, 2012 prehearing conference, where they agreed on the body parts and conditions for the SIME, as well as the issues for the SIME.  The only aspect of the SIME the parties did not agree to at the time was the appropriate medical specialty for the evaluation.  The parties then argued that issue until the designee’s September 6, 2012 ruling.  The parties now present further disputes over SIME questions, medical records and whether the SIME should include Employee’s left shoulder condition.

Meanwhile, Employee’s positions have vacillated since stipulating to the SIME.  After agreeing to an SIME for his neck and right and left shoulders at the July 25, 2012 prehearing conference, he then declined to sign the SIME form at the September 21, 2012 prehearing conference on the basis causation for the left shoulder condition was not in dispute.  Next, on October 8, 2012, he signed the SIME form, providing for the evaluation of his left shoulder.  Employee now contends his left shoulder condition should not be subject to the SIME.

Employer has vacillated, too.  It first argued for consolidating the 2008 and 2009 cases on the basis it would be more efficient to address Employee’s neck and right and left shoulder conditions as “whole body issues.”  It also agreed to an SIME on all three of Employee’s conditions.  Next, while presenting its arguments on the appropriate medical specialty for the SIME, Employer denied disputes over the right and left shoulders, contended the SIME should not include Employee’s left shoulder condition, and repeatedly contended the SIME should be performed only by a neurologist, not an orthopedic surgeon.   Now, it argues for inclusion of the left shoulder condition, contending medical stability is an issue.

The Act is intended to quickly, efficiently and fairly provide benefits to employees at a reasonable cost to employers.  The Act also calls for process and procedure to be as summary and simple as possible.  Toward this end, the law is receptive to parties’ stipulations.  AS 23.30.105(h).  The parties stipulated to an SIME at the July 25, 2012 prehearing conference.  Pursuant to her authority under 8 AAC 45.065(a)(3), the board designee accepted the parties’ stipulation.  That stipulation became binding upon the parties and has the effect of an order of a full board panel, unless and until the board, for good cause, relieves a party from that stipulation.  8 AAC 45.050(f)(3).    On September 6, 2012, the designee reminded the parties of their binding, stipulated order.  

Employee’s sole basis for excluding his left shoulder from the SIME is an alleged lack of dispute concerning that condition.  However, as discussed below, a dispute has emerged concerning medical stability of that shoulder and, as noted above, an SIME does not necessary require a dispute.  Employee has failed to show “good cause” why he should be relieved from the stipulation.  To the contrary, the parties’ ongoing vacillations demonstrate the SIME should include the stipulated issues for Employee’s left shoulder condition, lest their positions change yet again.

As an ancillary matter, Employee’s contention he did not include all the left shoulder questions he otherwise would have because he did not think there was a dispute concerning his shoulder is not well-taken.  At the September 6, 2012 prehearing conference, the designee re-stated the SIME was going to include the left shoulder.  Additionally, Employee understood this as he submitted “modified” questions, including questions concerning his left shoulder, on October 5, 2012.  Should Employee desire to inquire further of the SIME physician following receipt of the SIME report, he may follow-up pursuant to 8 AAC 45.092(j).

2) Should Employer’s questions concerning medical stability of Employee’s left shoulder be stricken?

On September 26, 2012, Employer sent its modified SIME questions to the designee.  Employer’s questions concerning medical stability of Employee’s left shoulder ask:

Regardless of the causes of Mr. Freelong’s diagnosed condition(s), has he reached medical stability as defined above for each condition?  If so, when was stability reached?  If not, when will medical stability likely be reached?

Regarding the left shoulder surgical recommendation, the IME opinions assumed he would proceed with the surgery and therefore considered Mr. Freelong [sic] left shoulder to be not medically stable.  However, this assumption was incorrect as Mr. Freelong has shown no interest in the surgery since it was recommended last May.  In light of the fact he has not treated for the left shoulder, and has not tried, in any way, is Mr. Freelong’s left shoulder medically stable under the Alaska definition? 

(Emphasis added).

Employee objects to Employer’s questions on the basis they are prejudicial and lack factual integrity.  Employer contends the questions have a factual basis and should not be stricken.  

Employer presented Dr. Holley numerous questions for his August 18, 2012 EME report, including inquiries concerning medical stability of Employee’s left shoulder.  Specifically, Employer asked:  “Has the left shoulder reached medical stability as defined above?  If so, when was stability reached?  If not, when will medical stability likely be reached?”  Dr. Holley provided a single answer to these questions:  “The left shoulder is not at medical stability at this time.”  Employer next asked:  “If Mr. Freelong has reached medical stability, please also indicate whether any of the treatment recommendations are palliative.  If so, please identify whether it falls into any of the above-mentioned categories of reasonable and necessary palliative care.”  Dr. Holley answered: “Not Applicable.  Recommended treatment would be considered to be curative for the left shoulder rather than palliative.”  

Employer now contends Dr. Holley’s opinion on medical stability was conditioned on Employee undergoing the proposed surgery.  The law provides that TTD shall not be paid for any period of disability occurring after the date of medical stability.  Employer contends Employee seeks reinstatement of temporary total disability benefits based on the recommended left shoulder surgery but at the same time he “refuses” to proceed with surgery.  

Dr. Tamai recommended left shoulder surgery on May 18, 2012.  Since then, Employee has contended numerous times he would like to proceed with surgery, but was “researching” surgeons to perform the surgery; and to date, he has still not had the recommended surgery performed.  Employee’s cautious approach is understandable given the less than successful results of his 2010 left shoulder surgery.  Nevertheless, while it is entirely Employee’s choice whether and when to undergo surgery, by not proceeding with the recommended treatment, medical stability has become an issue.   

While Dr. Holley’s answers to Employer’s questions on medical stability and palliative care, taken together, do create a fair inference his opinion was conditioned on Employee undergoing the recommended surgery, the record is not explicit in this regard.  This is because Dr. Holley failed to address Employer’s follow-up question of when medical stability would be reached.  Here, Employer’s initial SIME question on medical stability and the two, contingent, follow-up questions are nearly identical to those it presented Dr. Holley, but Dr. Holley did not fully answer.  The questions objectively seek the SIME physician’s opinion regarding medical stability.  Employer is entitled to its defense and Dr. Holley did not address each issue touching upon medical stability.  Employer’s first three questions will not be stricken. 

However, Employee’s point on the composition of Employer’s final question is well-taken.  Beginning with “Regarding the left shoulder surgical recommendation . . . . ,” Employer prefaces its final question with two declarative sentences and then ultimately asks a question in the third sentence.  As discussed above, since Dr. Holley did not answer Employer’s follow-up question on when medical stability would be reached, prefacing the final question with the assertion the “IME opinion assumed” Employee would proceed with surgery may, or may not, fairly represent Dr. Holley’s opinion.  Additionally, the contention “Mr. Freelong has shown no interest in the surgery” in the next sentence, while certainly a statement of Employer’s position, may, or may not, be one of fact.  Employee has stated he is interested in getting the surgery and has contended on several occasions he was researching potential surgeons to perform the surgery.  Employee has also consulted with his general practice physician on the proposed surgery.  Furthermore, the assertion Employee “has not tried, in any way,” to seek treatment suffers from the same infirmity.  These statements are subjective characterizations of Employer’s positions.  Employer’s three-sentence final question is editorial and it is not designed to objectively elicit information useful for determining the rights of the parties.  As a result, the last three sentences of Employer’s final question will be stricken.  Should Employer desire to inquire further of the SIME physician following receipt of the report, it may also follow-up pursuant to 8 AAC 45.092(j).

3) Should the SIME be stayed?

As this decision resolves the issues that serve as the basis for Employee’s request for stay, the request for stay is moot.  The SIME will not be stayed.

4) Should the letter from Employee’s family physician be stricken from the SIME record?

An employee’s “choice of physician” is made “by getting treatment, advice, an opinion or any type of service” for the injury.  8AAC 45.082(b)(2).  Thus, by regulation, an employee changes his choice of physician when he then gets treatment, advice, an opinion or any type of service for the injury from a different physician.  Employee sought treatment for his left shoulder from Dr. Wade in 2010.  Dr. Wade also expressed his opinions on the work-relatedness of Employee’s need for medical treatment.  Employee then sought a second opinion on his left shoulder from Dr. Tamai on May 3, 2012.  Dr. Tamai, therefore, represents Employee’s “one-change of physician” under the rule.  

Dr. Kohnen’s August 28, 2012 letter essentially summarizes some of Employee’s medical history pertaining to his left shoulder and cervical spine and urges Employee to “strongly consider surgeries” for these conditions.  Thus, while the letter does advocate for Employee undergoing surgeries, it is not an “advocacy” letter in the legal sense.  Nevertheless, the law affords Employee one change of physician without the written consent of Employer.  Since the letter does give advice and offers opinions concerning the injury, it is the product of an excessive, unauthorized change of physicians.

The purpose of the “one change of physician” rule is to curb doctor shopping.  Coppe.  The regulation states reports or opinions of an excessive physician will not be considered “in any form, in any proceeding, or for any purpose.”   The remedy provided for in the regulation is broad, explicit, and clearly includes an SIME.  Therefore, the letter from Employee’s family physician will be stricken from the SIME record.

CONCLUSIONS OF LAW
1) The SIME will include Employee’s left shoulder condition.

2) Employer’s final question concerning medical stability will be stricken.

3) The SIME will not be stayed.

4) The letter from Employee’s family physician will be stricken from the SIME record.

ORDER

1) The stipulated order arising from the parties’ agreement to include both Employee’s right and left shoulders in the SIME, memorialized in the July 25, 2012 prehearing conference summary, is affirmed.

2) Employee’s October 11, 2012 petition to strike SIME questions is granted in part and denied in part as more fully set forth above.

3) Employee’s October 11, 2012 petition to stay the SIME is denied.

4) Employer’s October 30, 2012 petition to strike Dr. Kohnen’s August 28, 2012 letter from the SIME records is granted.  

Dated in Fairbanks, Alaska on January 14, 2013. 
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Jeff Bizzarro, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent board action, whichever is earlier.

CERTIFICATION
I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ROBIN FREELONG employee / petitioner v. CHUGACH ALASKA SERVICES, INC. & CHUGACH MANAGEMENT SERVICES INC., employers; ZURICH AMERICAN INSURNACE., insurer / respondents; Case Nos. 200919643 & 200812594; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties this 14th day of January 2013.
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