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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	LAWRENCE J. CAMERON, 

                                        Employee, 

                                           Applicant

                                                   v. 

WHITE EAGLE, INC.,

                                        Employer,

                                         and 

AMERICAN INTERSTATE INSURANCE CO.,

                                        Insurer,

                                           Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200915446
AWCB Decision No.  13-0010
Filed with AWCB Fairbanks, Alaska

on January 18, 2013


Lawrence Cameron’s (Employee) August 13, 2012 petition for sanctions against White Eagle, Inc. and American Interstate Insurance Co. (Employer); Employee’s August 29, 2012 petition titled “Notice of Fault;” and Employee’s October 26, 2009 claim under the Alaska Workers’ Compensation Act (Act) for medical benefits for his neck and neurological conditions were heard on December 27, 2012, in Fairbanks, Alaska.  The hearing was set on September 20, 2012.  Employee did not appear at the hearing.  Attorney Robert Bredesen appeared and represented Employer.  The record closed at the conclusion of the hearing, on December 27, 2012.

ISSUES

When Employee did not appear at hearing, a preliminary issue arose as to whether to proceed with the hearing in Employee’s absence.  Employer contended the hearing should proceed without Employee’s participation.  As Employee was not present, his position is unknown.

1) Was the oral order to proceed with the hearing in Employee’s absence correct?
Employee contends in his August 13, 2012 petition Employer should be sanctioned for violating various state and federal statutes, as well as the United States Constitution.  While the specifics of Employee’s allegations are unclear, it appears most likely Employee objects to Employer’s requests for signed releases of information.  Employer contends Employee’s petition is meritless.

2) Did Employer commit misconduct?  If so, are sanctions appropriate?
Employee’s August 29, 2012 petition appears to seek default judgment for Employer’s failure to timely file an answer to Employee’s August 13, 2012 petition and requests the facts alleged therein deem admitted by Employer.  Employer contends he filed a timely answer to Employee’s August 13, 2012 petition, and requests Employee’s petition for default be denied.

3)  Did Employer fail to file a timely response to Employee’s August 13, 2012 petition, deeming the facts alleged therein admitted by Employer?
Because Employee did not file a hearing brief or appear at hearing, his arguments regarding his entitlement to past and ongoing neck and neurological medical benefits are unknown.  It is presumed Employee contends Employer is liable for past and ongoing medical benefits related to Employee’s headaches and neurological symptoms.  Employer contends Employee’s work-related injury was resolved no later than August 2010 and any current neurological symptoms are not substantially caused by the October 1, 2009 work injury.

4) Is Employee entitled to past and ongoing medical benefits from Employer for treatment for his neck and neurological conditions?

FINDINGS OF FACT

All findings of fact in Cameron v. White Eagle Inc., AWCB Decision No. 12-0086 (May 11, 2012)(Cameron I) and AWCB Decision No. 12-0170 (September 19, 2012)(Cameron II) are incorporated herein.  The following facts and factual conclusions are reiterated from Cameron I or Cameron II, or established by a preponderance of the evidence:  

1) On October 1, 2009, while working for Employer, Employee suffered a concussion, scalp laceration and injury to his ribs and spine when he “fell off a ladder, off a roof into a man basket positioned on the ground.”  (Report of Occupational Injury or Illness, October 12, 2009).

2) Employee was taken to Fairbanks Memorial Hospital (FMH).  He received staples to close a 10-centimeter scalp laceration and medication for pain.  X-rays of his thoracic spine were normal.  (FMH Emergency Department report, October 1, 2009).

3) On October 26, 2009, Employee filed a workers’ compensation claim seeking TTD from October 1, 2009 forward, medical costs, transportation costs, reemployment benefits, penalty, and interest.  (Employee’s Workers’ Compensation Claim, October 26, 2009).

4) On November 20, 2009, Employer filed its answer to Employee’s claim, admitting TTD from October 1, 2009 until Employee was released to work or medically stable, reasonable and necessary medical benefits related to the work injury, and transportation expenses.  Employer noted Employee had not yet been off work for 90 days and so reemployment benefits were not yet at issue, and there were no unpaid benefits, and therefore no penalty or interest was due.  Employer noted, “I have no idea why claimant filed a WCC.”  (Employer’s Answer, November 18, 2009).

5) On November 30, 2009, Employee sought treatment with orthopedic surgeon Daniel Johnson, D.O.  A review of thoracic spine films taken October 1, 2009 revealed a “possible compression fracture of T-10.”  Dr. Johnson noted:

I reassured [Employee] that he looks like he is doing fine from his injury.  If he had a small compresion (sic) fracture at t-10 it is healed by now.  I think he can return to work with no restrictions.  He thought that was a good idea.  He is discharged from our care.

(Dr. Johnson report, November 30, 2009).

6) On December 4, 2009, Employee complained of continued pain and muscle tension in his mid and upper back.  Employee requested a referral to a spine specialist.  Eric Meffley, PA-C released Employee to work without restriction and recommended he finish his physical therapy regimen. (PA-C Meffley report, December 4, 2009).

7) Employer made TTD benefit payments to Employee from October 1, 2009 through December 4, 2009, the date PA-C Meffley released Employee to work without restriction.  (Compensation report, December 14, 2009).

8) On September 12, 2010, Jeremy Biggs, M.D., performed an Employer’s Medical Evaluation (EME).  Dr. Biggs opined:

It appears from the record that the back pain resolved between January 2010 and July 2010.  Mr. Cameron had left sided low back pain after his original injury.  I do not have any information on prior back history, assessment of impairment of a history of any other back injury.  As the pain in his low back described in 8-2-10 is in a similar location and is described as similar to his prior pain, it is my opinion based on the available information that the recent medical care is related to the original injury.

(Dr. Biggs EME report, September 12, 2010).

9) On November 4, 2010, Employer filed a controversion notice denying payment for medical treatment Employee received with PA-C Chapa on October 20, 2010, noting “Claimant re-injured his back on 10-18-10 while cossing (sic) an intersection.  This new injury and care is unrelated to our injury dated 10-1-09.”  (Controversion Notice, November 2, 2010).

10) On April 12, 2012, Employee’s October 26, 2009 claim for indemnity benefits and medical benefits related to Employee’s back was heard.  Employee credibly testified about his work injury and subsequent events.  He testified he worked from February 2010 to May 2011 at the Rescue Mission as a “shelter manager” for $10/hr.  He had “no problems” and “very little pain” while working there.  Employee’s departure from the Rescue Mission “had nothing to do with” his work injury or physical abilities to do the work.  He had not had steady work since May 2011.  After receiving his work release from PA-C Meffley in December 2009, Employee was “very active” and without pain for about a year.  (Employee testimony, April 12, 2012).

11) Employee credibly testified at the April 12, 2012 hearing on his claim he was virtually pain-free from late 2010 until late 2011, when he began experiencing muscle spasms in his back and neck and frequent headaches.  He sought treatment with Gabe Schuldt, M.D., at the Interior Community Health Center, who opined Employee’s symptoms were stress-related and prescribed medication, which was helpful.  Employee did not notify Dr. Schuldt his current symptoms are work-related and paid for the visits himself.  (Id.).

12) On April 30, 2012, Employee saw Dr. Schuldt, complaining of “migraines since last October, in April they have been worse and occurring more often.”  Employee’s neurological exam was normal.  Dr. Schuldt ordered an MRI and referred Employee for a neurology consultation.  (Dr. Schuldt report of April 30, 2012 visit, dated May 14, 2012).
13) On May 10, 2012, Employee underwent an MRI of his brain, which revealed “1. residual blood products secondary to a small left temporary hemorrhage seen on MRI brain 10/16/2009; 2. A subacute 4 mm lacunar infarct in the right putamen, new compared to 10/16/2009; and 3. Prominent stable nonspecific supratentorial white matter signal changes, likely related to small vessel ischemia or old trauma.” (MRI report, May 10, 2012).
14) On May 11, 2012, Cameron I issued.  Finding no evidence linking Employee’s current back symptoms to his October 2009 work injury, Cameron I denied Employee’s claim for further medical benefits for his back.  Cameron I did not address Employee’s claim for medical benefits related to his neck or neurological symptoms.  (Cameron I).

15) On May 14, 2012, Employee saw Janice Onorato, M.D. complaining of some “horrific headaches” and frequent minor headaches.  He noted his worst headache “may have been triggered by running out of his Zanaflex.”  He noted the minor headaches began in October 2011 and occur about three times per week.  He believes stress may be another trigger.  Dr. Onorato noted the May 10, 2012 MRI “demonstrated a subacute right putaminal lacunar infarct, residual blood product secondary to a small left temporary hemorrhage, which was seen on the 2009 MRI, as well as prominent, stable, nonspecific deep white matter lesions, most likely secondary to microangiopathy.”  Dr. Onorato diagnosed headaches NOS, possible analgesic rebound headaches, and small vessel disease.  Dr. Onorato commented:
There is no evidence of upper motor neuron signs, lower motor neuron signs or raised intracranial pressure.  His history of headaches is of unclear etiology.  Is suspect at some point these did transform into medication overuse headaches.  It was recommended that he stop taking the ibuprofen.  He was educated on medication overuse headaches.  If his headaches persist, perhaps he would benefit from a tricyclic antidepressant such as Elavil or Pamelor.  The Elavil and Pamelor may also help with his other arthritic pain symptoms.  The etiology of the lacunar infarct is unclear.  His risk factors for stroke include family history of vascular disease as well as his smoking history.  He was encouraged to quit smoking, to get on a regular exercise program and to eat a healthy diet.  He seemed to understand all that was explained to him.  Further workup may include lipid panel, if this has not already been done, as well as blood pressure monitoring.  He may follow-up with neurology on a p.r.n. basis.

(Dr. Onorato report, May 14, 2012).

16) On May 21, 2012, Employee timely filed a petition for reconsideration of Cameron I.  (Employee’s Petition for Reconsideration, May18, 2012).

17) On August 15, 2012, Employee filed a “Petition for Sanctions: Criminal and Civil in Nature,” alleging Employer and its agents violated various federal and state statutes, as well as the United States Constitution, though not specifying what actions or misconduct were committed.  Employee alleged Employer committed deceptive trade practices, impeded commerce and should be sanctioned for “twinning the streams of revenue.”  A representative sample of Employee’s petition reads:
Twinning the streams of revenue (double dipping) by continuing to subject demands for information from Affiant by way of certified mail, mail fraud, that are available to alleged representatives for the defendants named herein, through a timely filed subpoena as mandated in the Administrative Procedure Act, for information that reeks of a fraudulent transaction of a security interest and clearly violative in the exercise of due care, or lack thereof by engaging Affiant to the detriment of the Affiant’s damages and injury; fraud and conspiracy fraud, title 42 USC; Sec. 1983, which see.

…

Failure to register a dispute against the claims made herein will result in an automatic default judgement (sic) and permanent and irrevocable estoppel by aquiescence (sic) barring any denial to claims stated herein by Affiant, Lawrence – jay of the clan: Cameron, an American Citizen.  Affiant retains all rights at all times to amend this Petition in the interest of justice and preservation of this claim, thereof.

Employee’s petition was served on Employer by mail on August 13, 2012.  (Employee’s August 13, 2012 Petition, emphasis in original).
18) On August 29, 2012 and again on August 30, 2012, Employee filed a “Notice of Fault” related to his August 13, 2012 Petition, which is treated as a second petition for purposes of this decision.  That document alleged Employer failed to respond to Employee’s Petition for Sanctions and warned failure to respond “within three (3) days will be deemed acceptance of the stipulated facts set forth herein as your tacit procuration and Default.”  (Employee’s Notice of Fault, August 29, 2012).
19) On September 6, 2012, Employer filed an answer to Employee’s August 13, 2012 and August 29, 2012 petitions and cross-petition to compel Employee to sign releases.  (Employer’s Answer and Cross-Petition to Compel, September 4, 2012).
20) On September 19, 2012, Cameron II issued.  Cameron II held Cameron I would not be reconsidered or modified because Employee presented no new medical evidence related to his back condition later than October 2010.  Cameron II did not address Employee’s claim as it related to his neurological symptoms.  (Cameron II).
21) On September 20, 2012, the parties attended a prehearing conference.  The parties agreed to set a December 27, 2012 hearing on Employee’s August 13, 2012 and August 29, 2012 petitions.  Employer also requested a ruling on its September 4, 2012 Petition to Compel Releases.  The board designee found the proposed medical releases relevant to Employee’s claim and not overbroad, and ordered Employee to sign the medical releases.  (Prehearing Conference Summary, September 20, 2012).
22) Employee did not appeal the board designee’s September 20, 2012 order granting Employer’s petition to compel releases.  (Record).
23) On October 9, 2012, Eugene Wong, M.D. performed an Employer’s Medical Examination (EME).  Employee described his current symptoms as “start[ing] with muscle spasms in his low back.  The painful muscle spasms then travel to the right side of the neck.  He then experiences pain over the left side of his head.  If he takes Zanaflex at this point, the headache may not evolve to include the right side of his head.”  Dr. Wong diagnosed a closed head injury with left occipital laceration, status post suture closure, caused by the work injury; and thoracic strain, caused by the work injury.  He opined Employee’s headache and back pain as they related to the October 1, 2009 injury were resolved and his current disability and need for medical treatment, if any, are not work related.  (Dr. Wong EME Report, October 9, 2012).

24) On November 27, 2012, a prehearing conference was held.  Employee did not attend, though notice had been sent to his address of record.  The board designee attempted to contact Employee by phone but his phone had been disconnected.  (Prehearing Conference Summary, November 27, 2012; Prehearing Notice, October 9, 2012).

25) On December 6, 2012, the board sent notice of the date, time and place the December 27, 2012 hearing was to be held to the parties by certified mail.  (Record).

26) On December 10, 2012, a prehearing conference was held.  Employee did not attend, though notice had been sent to his address of record.  The board designee again attempted to contact Employee by phone but his phone had been disconnected.  The board designee noted she would send a copy of the prehearing conference summary to Employee by certified mail, “as it is unclear if EE has been receiving mail from the board.”  (Prehearing Conference Summary, December 10, 2012; Prehearing Notice, November 27, 2012).

27) On December 20, 2012, Employee signed the certified mail green card, acknowledging receipt of the December 6, 2012 hearing notice for the December 27, 2012 hearing.  (Certified Mail green card, dated December 20, 2012, received by the board December 24, 2012).

28) No medical evidence exists in the board’s file linking Employee’s current neck pain or neurological symptoms to the October 1, 2009 work injury.  (Record).

PRINCIPLES OF LAW
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter….
The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010.  Coverage.

Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

AS 23.30.095. Medical treatments, services, and examinations.  
(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require….

Under the Act, an employer shall furnish an employee injured at work any medical treatment “which the nature of the injury or process of recovery requires” within the first two years of the injury.  The medical treatment must be “reasonable and necessitated” by the work-related injury.  Thus, when the board reviews an injured employee’s claim for medical treatment made within two years of an indisputably work-related injury, “its review is limited to whether the treatment sought is reasonable and necessary.”  Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).
AS 23.30.095(a) requires employers to pay for treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After two years the board may authorize treatment necessary for the process of recovery or to prevent disability.  In Hibdon, the Alaska Supreme Court noted “when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize ‘indicated’ medical treatment ‘as the process of recovery may require.’”  Id., citing Municipality of Anchorage v. Carter, 818 P.2d 661, 664 (Alaska 1991).  “If the treatment is necessary to prevent the deterioration of the patient’s condition and allow his continuing employment, it is compensable within the meaning of the statute.” Leen v. R.J. Reynolds, Inc., AWCB Decision No. 98-0243 (September 23, 1998); Wild v. Cook Inlet Pipeline, 3AN-80-8083 (Alaska Super. Ct. Jan. 17, 1983); see accord Dorman v. State, 3AN-83-551 at 9 (Alaska Super. Ct., February 22, 1984).  
AS 23.30.107. Release of Information.  (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury. The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee. This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. . . .

Employers have a right to thoroughly investigate workers’ compensation claims to verify information provided, properly administer claims, and effectively litigate disputed claims.  Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).  Evidence is “relative” to the claim where the information sought is reasonably calculated to lead to facts having any tendency to make an issue in a case more or less likely.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).

AS 23.30.120.  Presumptions. 

(a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. 
(2) notice of the claim has been given;

Under AS 23.30.120, an injured worker is afforded a presumption the benefits he or she seeks are compensable. The Alaska Supreme Court held the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, and applies to claims for medical benefits and continuing care.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996); Carter, 818 P.2d at 664-665.  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  
Application of the presumption to determine compensability of a claim for benefits involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the claimant must adduce “some” “minimal,” relevant evidence establishing a “preliminary link” between the disability and employment, or between a work-related injury and the existence of disability, to support the claim. Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Witness credibility is not weighed at this stage in the analysis. Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989).    If there is such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the claimant need produce no further evidence and the claimant prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997).

In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011), the Alaska Workers’ Compensation Appeals Commission held the 2005 legislative amendment to AS 23.30.010 altered the longstanding presumption analysis: “…[W]e conclude that the legislature intended to modify the second and third steps of the presumption analysis by amending AS 23.30.010 as it did.”  Runstrom, AWCAC Decision No. 150, at 3.  The Commission held the second stage of the presumption analysis now requires the employer

“rebut the presumption with substantial evidence that excludes any work-related factors as the substantial cause of the employee’s disability, etc.  In other words, if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the disability, etc., the presumption is rebutted. However, the alternative showing to rebut the presumption under former law, that the employer directly eliminate any reasonable possibility that employment was a factor in causing the disability, etc., is incompatible with the statutory standard for causation under AS 23.30.010(a). In effect, the employer would need to rule out employment as a factor in causing the disability, etc. Under the statute, employment must be more than a factor in terms of causation.  Id. at 7 (emphasis in original). 

“Substantial evidence” is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Tolbert v. Alascom, Inc., 973 P.2d 603, 611 (Alaska 1999); Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).

Since the presumption shifts only the burden of production and not the burden of persuasion, the employer’s evidence is viewed in isolation, without regard to any evidence presented by the claimant.Credibility questions and weight to give the employer’s evidence are deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the claimant is entitled to the relief sought. Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994); Wolfer, 693 P.2d at 869. 

Runstrom held once the employer has successfully rebutted the presumption of compensability,

[the presumption] drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable.  Id. at 8.
AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.


8 AAC 45.050. Pleadings


…

(c)  Answers.

…

(2)  An answer to a petition must be filed within 20 days after the date of service of the petition and must be served upon all parties.

8 AAC 45.060.  Service.

…

b) A party shall file a document with the board, other than the annual report under AS 23.30.155 (m), either personally or by mail; the board will not accept any other form of filing. Except for a claim, a party shall serve a copy of a document filed with the board upon all parties or, if a party is represented, upon the party's representative. Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process. Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party's last known address. If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail. 

(c) A party shall file proof of service with the board. Proof of service may be made by 

(1) affidavit of service; if service was electronic or by facsimile, the affidavit must verify successfully sending the document to the party; 

(2) written statement, signed by the person making the statement upon the document served, together with proof of successfully sending the document to the party if served by facsimile or electronically; or 

(3) letter of transmittal if served by mail. 

(d) A proof of service must set out the names of the persons served, method and date of service, place of personal service or the address to which it was mailed or sent by facsimile or electronically, and verification of successful sending if required. The board will, in its discretion, refuse to consider a document when proof of its service does not conform to the requirements of this subsection. 

(e) Upon its own motion or after receipt of an affidavit of readiness for hearing, the board will serve notice of time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties. 

(f) Immediately upon a change of address for service, a party or a party's representative must file with the board and serve on the opposing party a written notice of the change. Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address. 

8 AAC 45.063.  Computation of time.

(a)  In computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated period of time begins to run is not to be included. The last day of the period is included, unless it is a Saturday, Sunday or a legal holiday, in which case the period runs until the end of the next day which is neither a Saturday, Sunday nor a holiday.

	

	

	


ANALYSIS

1) Was the oral order to proceed with the hearing in Employee’s absence correct?

Employee did not appear at the December 27, 2012 hearing on his petitions and claim.  Though not required, the chair attempted to contact Employee at his telephone number of record, and it was not a working number.  Employee was not present at the November 27, 2012 or December 10, 2012 prehearing conferences.  Employee was properly served with the notice for the November 27, 2012 and December 10, 2012 prehearing conferences, as well as with the corresponding prehearing conference summaries.  On December 6, 2012, more than the requisite 10 days prior to the December 27, 2012 hearing, Employee was properly served at his address of record with a notice notifying him of the date, time, and place for the December 27, 2012 hearing.  AS 23.30.110(c); 8 AAC 45.060(e).  Employee signed the certified mail green card acknowledging receipt of the hearing notice.  Employee was properly served with notice of the December 27, 2012 hearing, pursuant to 8 AAC 45.060.  Employee was provided the opportunity to participate in the hearing and chose not to appear.  Neither party requested a continuance of the December 27, 2012 hearing.  The oral order to proceed with the hearing on Employee’s petitions and claim for benefits for his neck and neurological conditions, in Employee’s absence, was properly entered.

2) Did Employer commit misconduct?  If so, are sanctions appropriate? 

Despite thorough review, the panel is unable to determine from Employee’s petition the specific misconduct Employee alleges Employer committed, but it appears most likely Employee objects to signing releases of information, instead demanding Employer obtain the information by subpoena.  The board has long held Employers have a right to thoroughly investigate workers’ compensation claims to verify information provided, properly administer claims, and effectively litigate disputed claims.  AS 23.30.107(a) requires an employee to provide written authority to an employer to obtain information relative to the employee’s injury.  Requiring the prompt completion of appropriately tailored releases of information adheres to the legislature’s mandate to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.  Employee has presented no evidence, nor is there evidence in the board’s file, that Employer has committed misconduct in its investigation or handling of Employee’s claim.  Employee’s August 13, 2012 petition for sanctions will be denied.

3) Did Employer fail to file a timely response to Employee’s August 13, 2012 petition, deeming the facts alleged therein admitted by Employer?
Employee contends Employer failed to timely answer Employee’s August 13, 2012 Petition for Sanctions.  In his August 29, 2012 “Notice of Fault,” Employee misstates the requisite timeline in which to answer a petition.  8 AAC 45.050(c)(2) requires a party file an answer to a petition within 20 days after the date of service of the petition and serve it upon all parties.  8 AAC 45.060(b) allows an additional three days to respond when a document is served by mail.  Employee’s petition was served by mail on August 13, 2012, and Employer’s answer was due twenty-three days later, on September 5, 2012.  Employer’s answer was filed September 6, 2012 and consequently was late by one day.  Under 8 AAC 45.050(c)(1), statements made in a claim may be deemed admitted if an answer to the claim is untimely filed.  Nothing in the Act provides statements made in a petition are deemed admitted if an answer to the petition is untimely filed.  8 AAC 45.060(c)(2).  Employee’s August 29, 2012 Petition titled “Notice of Fault” will be denied.

4) Is Employee entitled to past and ongoing medical benefits from Employer for treatment for his neck and neurological conditions?

This is a factual question to which the presumption of compensability applies.  To benefit from the presumption of compensability, an employee must demonstrate a preliminary link between the work injury and the benefits he seeks.  While technical medical evidence is not required in simpler cases, lay evidence must be sufficient to establish a causal link between the work and the benefits sought.  Here, there is no medical evidence linking Employee’s October 1, 2009 work injury to his headaches or neck pain.  Employee testified at the April 12, 2012 hearing and reiterated to Dr. Schuldt and Dr. Onorato he did not experience headaches until October 2011, fully two years after the work injury.  Employee has failed to raise the presumption his neck and neurological conditions and associated medical treatment are related to the work injury.

However, considering in the alternative Employee’s assertions at the April 12, 2012 hearing his headaches are work related is minimally sufficient to establish a preliminary link to attach the presumption of compensability, at the second stage of the analysis Employer is able to rebut the presumption with Dr. Wong’s EME report, as well as the reports of Drs. Schuldt and Onorato.  Dr. Wong opined Employee’s medical conditions as they relate to the October 1, 2009 fall at work are resolved and require no additional treatment.  Neither Drs. Schuldt nor Onorato attribute Employee’s current headaches or neck pain to the October 1, 2009 work injury.  Dr. Onorato speculated the headaches could be caused by medication overuse and the lacunar infarct was of unclear etiology, though Employee is at increased risk for stroke based on his family history and his tobacco use.
On the third step of the analysis, Employee presents no evidence and is thus unable to prove by a preponderance the October 1, 2009 work injury is the substantial cause of his need for treatment for his neck pain or headaches.  Employee’s claim for medical benefits for his neck and neurological conditions will be denied.

CONCLUSIONS OF LAW

1) The oral order to proceed with the hearing in Employee’s absence was correct.

2) Employer did not commit misconduct and will not be sanctioned.

3) Employer’s failure to timely file a response to Employee’s August 13, 2012 petition for sanctions does not deem the facts alleged therein admitted by Employer.

4) Employee is not entitled to medical benefits from Employer for treatment for his neck or neurological conditions.

ORDER

1) Employee’s August 13, 2012 Petition for Sanctions is denied.

2) Employee’s August 29, 2012 Petition titled “Notice of Fault” is denied.

3) Employee’s October 26, 2009 claim for medical benefits related to his neck and neurological conditions is denied.

Dated in Fairbanks, Alaska, this18th day of January, 2013.
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Zeb Woodman, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LAWRENCE J. CAMERON, employee v. WHITE EAGLE, INC., employer; and AMERICAN INTERSTATE INSURANCE CO., insurer; Case No. 200915446, dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, this 18th day of January, 2013.
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