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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JENNIFER S. WHITSON, 

                                  Employee, 

and KEENAN POWELL,

                                  Claimant,

     v. 

CHUGACH SUPPORT SERVICES,

                                 Employer,

                                                and

ZURICH AMERICAN INSURANCE CO.,

                                 Insurer,

                                                Defendants.
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)
	   INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No. 200902586
AWCB Decision No. 13-0011
Filed with AWCB Anchorage, Alaska

on February 8, 2013


Attorney Keenan Powell’s (Claimant) request for attorney’s fees and costs, raised in Jennifer Whitson’s (Employee) January 27, 2011 and March 8, 2011 claims, was heard on January 9, 2013, in Anchorage, Alaska.  Keenan Powell appeared, testified, and represented herself.  Attorney Erin Egan appeared, testified, and represented Chugach Support Services (Employer).  Employee was served notice of the January 9, 2013 hearing but did not file a hearing brief or appear, and the hearing proceeded without Employee’s participation.  The hearing date was selected on August 30, 2012.  This decision examines the oral order to proceed without Employee and addresses Claimant’s request for attorney’s fees and costs on its merits.  The record closed on January 9, 2013.

ISSUES

Employee did not appear, file briefing or participate in the hearing.  Claimant contended the hearing should proceed in Employee’s absence.  Employer did not object to proceeding in Employee’s absence.

1)  Was the oral order to proceed with the January 9, 2013 hearing in Employee’s absence correct?

Claimant contends she provided Employee valuable legal services in a complex case.  Claimant represented Employee in this case until August 2011, at which point Claimant withdrew and attorney Chancy Croft substituted as Employee’s attorney.  Claimant contends Employer resolved two of Employee’s claims by stipulation and paid attorney’s fees and costs related to these resolved claims to Mr. Croft.  Claimant contends she too is entitled to attorney’s fees and costs to compensate her for work she performed prosecuting these issues prior to her withdrawal.  Claimant contends she is entitled to actual fees under AS 23.30.145(b).  

Employer contends Employee, and by derivation Claimant, is only entitled to a fee award for services performed with respect to issues on which Employee prevails.  Employer acknowledges it resolved two of Employee’s claims, specifically abdominal pelvic mesh surgery and temporary total disability (TTD), by stipulation.  Employer contends it paid attorney’s fees and costs to Mr. Croft relating to these resolved discrete claims.  Because a merit hearing on Employee’s remaining, unresolved claims is scheduled for March 20, 2013, Employer contends an award of attorney’s fees and costs to Claimant is premature.  Specifically, Employer contends Employee did not raise the abdominal pelvic mesh surgery and TTD issues until after Claimant withdrew.  Employer contends the claims Claimant prosecuted on Employee’s behalf have not yet been resolved, including reemployment benefits, permanent partial impairment (PPI), penalty and interest.  Employer alternatively contends if fees are awarded Claimant prior to the March 20, 2013 hearing, any award should be reduced to reflect the benefits actually obtained.  Employer did not otherwise object to Claimant’s hourly rate, hours or costs. 

2)  Is Claimant’s attorney’s fee and cost request ripe?
FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:
1) On January 27, 2011, Claimant entered an appearance in this case as Employee’s attorney (Entry of Appearance, January 27, 2011).

2) On January 27, 2011, Claimant, on Employee’s behalf, filed a claim for reemployment benefits, penalty, interest, and attorney’s fees and costs (claim, January 27, 2011).

3) On February 22, 2011, Employer controverted reemployment benefits, penalty, interest, and attorney’s fees and costs (Controversion Notice, February 22, 2011).

4) On March 10, 2011, Claimant, on Employee’s behalf, amended the claim to include a request for PPI benefits and medical and related transportation costs (claim, March 10, 2011).

5) On March 23, 2011, Employer controverted PPI benefits, medical and related transportation costs, reemployment benefits, penalty, interest, and attorney’s fees and costs (Controversion Notice, March 23, 2011).

6) On April 15, 2011, Claimant on Employee’s behalf filed a petition requesting a second independent medical evaluation (SIME) (Petition, April 14, 2011).

7) On June 27, 2011, Claimant, on Employee’s behalf, deposed Alfred Seekamp, M.D.  Dr. Seekamp’s deposition questioning and testimony centered on Employee’s past medical treatment, functional capacities, work restrictions, and permanent partial impairment.  Specific future medical treatment was not discussed (Seekamp depo., June 27, 2011). 

8) On July 27, 2011, the parties filed a signed SIME form.  The issues listed in dispute included “treatment” limited to vaginal estrogen, and stool softener; PPI; and functional capacity (SIME form, signed July 15, 2011 and July 27, 2011).

9) On July 29, 2011, Claimant, on Employee’s behalf, deposed Carol Mitchell-Springer, M.D.  Dr. Mitchell-Springer’s deposition questioning and testimony centered on Employee’s past medical treatment, functional capacities, work restrictions, and permanent partial impairment.  Specific future medical treatment was not discussed (Mitchell-Springer Deposition, July 29, 2011).

10) On August 10, 2011, Claimant withdrew as Employee’s attorney and Mr. Croft substituted (Substitution of Counsel, August 10, 2011).

11) On December 13, 2011, Sima Kahn, M.D., obstetrician and gynecologist, performed an SIME and recommended against further treatment unless Employee’s situation worsened.  She recommended Employee see a colorectal specialist and get evaluated for her fecal incontinence.  The specialist could advise of any needed treatment.  Dr. Kahn recommend against surgery to address Employee’s cystocele and rectocele (Kahn SIME report, December 13, 2011).

12) On February 14, 2012, Mr. Croft, on Employee’s behalf, filed a claim for TTD, permanent total disability (PTD), PPI benefits, medical costs including treatment Dr. Kahn recommended and attorney’s fees and costs (claim, February 14, 2012).

13) On June 15, 2012, Dr. Kahn reviewed additional medical records, responded to queries from the division, and recommended Employee be seen by a urogynecologist to determine if she was a candidate for total pelvic mesh repair (TPMR) surgery (letter, May 31, 2012).

14) On July 27, 2012, Employer and Employee, by board-approved stipulation, resolved Employee’s claims for abdominal pelvic mesh surgery and TTD.  The stipulation included Employer’s agreement to pay Mr. Croft $22,231.24 in attorney’s fees and costs relating to the resolved abdominal pelvic mesh surgery and TTD claims (Stipulation for Approval of Employee’s Attorney’s Fees and Costs, July 27, 2012).
15) At an August 30, 2012 prehearing conference, Claimant’s request for attorney’s fees and costs was scheduled to be heard on January 9, 2013.  The prehearing conference summary and subsequent hearing notice were served on Employee by regular United States (USPS) mail.  The hearing notice was served on her counsel Mr. Croft by USPS certified mail, return receipt requested.  Mr. Croft received the hearing notice on December 10, 2012 (Prehearing Conference Summary, August 30, 2012; Hearing Notice, December 7, 2012; USPS return receipt signed December 12, 2012).

16) Employee and her counsel Mr. Croft were properly served with notice of the January 9, 2013 hearing more than 10 days before the hearing.  Employee did not file a hearing brief or otherwise participate in the hearing (record).

17) A hearing on Employee’s remaining, unresolved claims is currently scheduled for March 20, 2013 (record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

AS 23.30.110.  Procedure on claims. . . .

. . .

(c) . . . The board shall give each party at least 10 days’ notice of the hearing, either personally or by certified mail. . . .

In Egemo v. Egemo Construction Co., 998 P.2d 434, 439 (Alaska 2000), the Alaska Supreme Court held when a claim for benefits is premature, the claim should be held in abeyance until it is timely, or it should be dismissed with notice that it may be refiled when it becomes timely.  

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure. . . .  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

AS 23.30.145.  Attorney Fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.  Harnish Group, Inc., 160 P.3d 146, 150-51 (Alaska 2007).  
AS 23.30145(b) requires an award of attorney’s fees to be reasonable.  

8 AAC 45.070.  Hearings.  (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e). . . .

. . .

(f) If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,

1) proceed with the hearing in the party’s absence and, after taking evidence, decide the issues in the application or petition;

2) dismiss the case without prejudice; or

3) adjourn, postpone, or continue the hearing. . . .

8 AAC 45.180.  Costs and attorney’s fees.  

. . .

(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

(c) Except as otherwise provided in this subsection, an attorney fee may not be collected from an applicant without board approval.  A request for approval of a fee to be paid by an applicant must be supported by an affidavit showing the extent and character of the legal services performed. . . . 


(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed. . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under 
AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

. . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim…

ANALYSIS

1)  Was the oral order to proceed with the January 9, 2013 hearing in Employee’s absence correct?

If a party was served with a hearing notice and is not present at hearing, the law provides a discretionary “order of priority” for handling the situation.  The first priority is to proceed in the party’s absence.  8 AAC 45.070(f)(1).  Notice of the January 9, 2013 hearing was sent to and received by Employee’s counsel more than 10 days before the hearing.  AS 23.30.110(c).  Employee had an opportunity to appear but choose not to.  Thus, the oral order to proceed with the hearing in Employee’s absence was correct.  This decision will memorialize the oral order.

2)  Is Claimant’s attorney’s fee and cost request ripe?
Employer resisted payment of Employee’s claimed benefits.  However, Employee has not yet secured all benefits Claimant prosecuted on Employee’s behalf.  The benefits Employee later obtained by stipulation were not raised as issues or requested until after Claimant had withdrawn as her attorney.  Consequently, Claimant’s claim for attorney’s fees and costs is premature because the merits of the claims Claimant prosecuted on Employee’s behalf have not yet been decided fully or otherwise resolved.  

In Egemo v. Egemo Construction Co., 998 P.2d 434, 439 (Alaska 2000), the Alaska Supreme Court held when a claim for benefits is premature, the claim should be held in abeyance until it is timely, or it should be dismissed with notice it may be refiled when it becomes timely.   Claimant’s request for attorney’s fees and costs will be held in abeyance until it is timely.  She may present her claim at the next hearing and participate in any settlement discussions among the parties.

To ensure process and procedure is as summary and simple as possible, to ensure quick, efficient, fair, and predictable delivery of indemnity and other benefits to Employee and her former counsel, if they are entitled to them, at a reasonable cost to Employer, and to best ascertain the parties’ rights, Claimant will not be required to file a separate claim for her attorney’s fees and costs.  These issues have already been raised in Employee’s claims.  Employee and Employer are on notice Clamant is requesting attorney’s fees and costs.  However, Claimant will be joined as a party to Employee’s claim and division staff will be directed to add Ms. Powell as a party to Employee’s claim, in the division’s computer, so she will receive notice of any future prehearing conferences, hearings and settlements.  This will protect all parties’ rights and eliminate the potential need for a separate, future hearing to address Claimant’s attorney’s fee and cost claim. 
CONCLUSIONS OF LAW

1)  The oral order to proceed with the January 9, 2013 hearing in Employee’s absence was correct.

2)  Claimant’s request for attorney’s fees and costs is not ripe.

ORDERS

1) The January 9, 2013 oral order to proceed with the hearing in Employee’s absence is memorialized.

2)  Claimant’s attorney’s fee and cost request is held in abeyance until it is timely.

3) Claimant is joined as a party to Employee’s pending claim.

4) Division staff is directed to add Ms. Powell as a party to Employee’s pending claim in the computer system so she will receive notice of any future prehearing conferences, hearings and settlements.
5) Jurisdiction is retained over Claimant’s request for attorney’s fees and costs.

Dated in Anchorage, Alaska on February 8, 2013.
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William Soule, Designated Chair
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Richard Traini, Member






__________________________________

Robert C. Weel, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JENNIFER S. WHITSON employee and KEENAN POWELL claimant v. CHUGACH SUPPORT SERVICES, employer; ZURICH AMERICAN INSURANCE CO., insurer/defendants; Case No. 200902586; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties oh February 8, 2013.






Sid Harris, Office Assistant
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