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ALASKA WORKERS' COMPENSATION BOARD


   P.O. Box 115512
Juneau, Alaska 99811-5512

	DEBBIE L. BURGESS, 

                                             Employee, 

                                                Applicant,

                                              v. 

ALTRIA GROUP, INC.,

                                             Employer,

                                               and 

INDEMNITY INSURANCE CO. OF 

NORTH AMERICA,

                                              Insurer,

                                                Defendants.
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	FINAL

DECISION AND ORDER

AWCB Case No. 200920147
AWCB Decision No. 13-0012 

Filed with AWCB Anchorage, Alaska 

on February 19, 2013


Debbie L Burgess’ (Employee) October 23, 2010 workers’ compensation claim was heard on November 20, 2012, in Anchorage, Alaska, a date selected on October 11, 2012.  Attorney Eric Croft appeared and represented Employee, who appeared and testified.  Attorney Robert Griffin appeared and represented Altria Group, Inc. (Employer) and its workers’ compensation insurer.  Other witnesses, all of whom testified telephonically, included: Bruce McCormack, M.D.; Steven Humphreys, M.D.; and Thomas Dietrich, M.D.  The record remained open until December 7, 2012, for Employer’s objection to Employee’s fee affidavits, and until December 20, 2012 for the parties to take the deposition of James Eule, M.D.  Employer’s objection to Employee’s fee affidavits was received on December 7, 2012, but Dr. Eule’s deposition transcript was not received until December 26, 2012.  The panel considered the post-hearing evidence and deliberated on February 1, 2013; the record closed on February 1, 2013.  

As a preliminary matter Employee objected as untimely filed to Employer offering into evidence documents it received recently from Dr. Eule’s office.  Employee wanted to depose Dr. Eule post hearing; Employer objected.  The panel orally admitted Employer’s evidence and ordered the record be held open for Dr. Eule’s deposition.  This decision examines the oral orders admitting the evidence over Employee’s objection and leaving the record open for the post-hearing deposition and decides Employee’s claim on its merits.

ISSUES
Employee objected to admission of documents from Dr. Eule’s office at hearing claiming they were untimely filed and might give false impressions about Dr. Eule’s causation opinions.  She requested the record be left open so she could depose Dr. Eule to cure her objections.

Employer contended the documents from Dr. Eule’s office were admissible as they were received after the 20 day filing deadline had passed and were otherwise admissible as business records.  It objected to the record being left open for Dr. Eule’s post-hearing deposition.

1) Were the oral orders admitting Employer’s evidence from Dr. Eule’s office, and leaving the record open for Dr. Eule’s post-hearing deposition correct?

Employer contends Employee made an unlawful change of physician in violation of 
AS 23.30.095(a) and 8 AAC 45.082(c).  It contends Employee elected to change her attending physician without a referral and then returned to the previous attending physician.  Thus, Employer contends Dr. Eule’s October 23, 2012 visit and related report constitute an unauthorized change and this record must be disregarded.

Employee contends she did not make an unauthorized change in her attending physician.  She contends she was properly referred to each specialist.  Employee thus contends Dr. Eule’s October 23, 2012 record may be considered.

2) Did Employee make an unauthorized change of attending physician?

Employee contends her July 24, 2009 back injury arose out of and in the course of her employment with Employer, and is the substantial cause of any need for medical treatment for her lumbar spine from July 24, 2009, forward.  She seeks an order finding she suffered an injury, which continues to be compensable under the Act under numerous theories.

Employer contends although Employee initially suffered a compensable injury on July 24, 2009, she soon returned to her pre-injury state of chronic lumbar pain and related symptoms.  It contends Employee’s July 24, 2009 injury is not the substantial cause of any need for further medical treatment.  Employer seeks an order finding Employee’s injury is no longer compensable.

3) Is Employee’s July 24, 2009 injury still the substantial cause of her need for medical treatment for her lumbar spine?

Employee contends because her July 24, 2009 injury remains the substantial cause of any need for medical treatment for her lumbar spine, she is entitled to an order requiring Employer to pay for lumbar fusion surgery as recommended by her physicians.

Employer contends because Employee’s July 24, 2009 injury is no longer the substantial cause of any need for medical treatment for her lumbar spine, it seeks an order denying her request for an order requiring Employer to pay for lumbar fusion surgery.  Alternately, Employer contends lumbar fusion is not reasonable or necessary to treat Employee’s injury.  

4) Should Employer be ordered to pay for Employee’s lumbar surgery? 

Employee contends Employer controverted her claim.  She contends she should prevail and requests an order awarding appropriate attorney’s fees and costs from Employer.

Employer contends it properly controverted Employee’s claim and it should prevail on all issues.  It seeks an order denying Employee’s claim for attorney’s fees and costs.  Alternately, if Employee prevails on her claim, Employer objects to some of her fees.

5) Is Employee entitled to an award of attorney’s fees and costs?


FINDINGS OF FACT 

Evaluation of the record as a whole establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) Employer hired Employee, formerly known as Debbie Keller in 1988.  Prior to 1988, and for the first 10 years working for Employer, she had no notable back problems (Burgess).

2) Employee has been a territorial sales representative for Employer for about 25 years, having started in Idaho when Employer was known by a different name (Burgess depo., February 14, 2011, at 9).

3) On February 23, 1999, Employee had a back injury while employed by Employer.  Employee reported to the emergency room she had started to fall off a ladder a day earlier and caught herself before she actually fell.  The next morning Employee awoke with pain radiating down the right lower back across the buttock into the distal right lower extremity.  On examination, Employee described a “prickly” pain sensation but no leg numbness or weakness.  She had a positive straight leg raising test on the right but negative on the left (Burgess; Emergency Room Note, February 23, 1999).

4) On February 28, 1999, Employee reported ongoing back problems.  Her symptoms were not “getting improved since she has had a twisting type motion with severe back pain down the right leg.”  Employee also reported numbness down the right leg to the heel (Emergency Room Note, February 28, 1999).

5) On March 2, 1999, Employee had a lumbar, magnetic resonance imaging (MRI) scan.  The radiologist reported T-12 through L-5 had no abnormalities.  However, at L5-S1:

There is a mass in the right lateral recess and along the right side of the dural sac which measures 18 mm cephalocaudal dimension and 12 mm in maximum diameter.  This is of disk intensity on the T1 weighted images and shows irregular hyperintensity on the T2 weighted images, primarily around the periphery.  There is associated impression of the dural sac and displacement and obliteration of the right S1 nerve.  The neural foramina are of normal size (Lumbar Spine MRI, March 2, 1999).

6) Employee had changes including mild degenerative disk disease at L3-4 and L4-5, and a large right-sided mass at L5-S1 most consistent with a large, edematous “disk fragment” (id.).

7) On March 2, 1999, Employee saw James Herrold, M.D., for further evaluation.  Employee presented in moderate distress and had a positive right straight leg raising test, equivocal on the left.  Dr. Herrold diagnosed a large, right disk fragment compressing the S-1 nerve root at the L5-S1 level, and referred Employee to Peter Reedy, M.D. (letter, March 2, 1999).  

8) On March 2, 1999, Employee saw Dr. Reedy who obtained a similar history.  Employee stated the day following the ladder incident she had a similar episode “at work again” this time on a stool and when she twisted something “popped” in her back.  Employee had no history of significant back pain except for these incidences.  Dr. Reedy examined Employee lying down because she was extremely uncomfortable sitting or standing.  Employee demonstrated a very positive right straight leg raising test, which caused left leg pain.  She had markedly diminished lumbar range of motion and severe buttock and leg pain.  Dr. Reedy recommended surgery (letter, March 2, 1999).

9) Employee rated her 1999 pain level at its worse as “a 10” (Burgess depo. at 78).

10) On March 9, 1999, Dr. Reedy performed a right L5-S1 partial hemilaminectomy, L5-S1 hemilaminectomy, L5 diskectomy and an epidural fat graft (Operative Report, March 9, 1999).

11) Dr. Reedy removed a “huge extruded free fragment,” which he referred to as the “disk of the year award!” with instant relief of Employee’s leg pain (Discharge Summary, March 10, 1999).

12) By April 7, 1999, Employee was feeling better and walking over four miles a day, having not taken medication for two weeks.  Dr. Reedy advised Employee she could start bending, lifting and twisting on a graduated basis (letter, April 7, 1999).

13) By May 3, 1999, Employee was getting along “quite well,” doing lots of walking and was starting “Tae Bo” (letter, May 3, 1999).

14) On June 2, 1999, Employee was “getting along quite well indeed” (letter, June 2, 1999).

15) On September 1, 1999, Rodde Cox, M.D., predicted a 10 percent whole person impairment rating, under DRE lumbosacral category III, “radiculopathy,” once Employee completed a short physical therapy course (Physical Medicine and Rehabilitation Impairment Evaluation, September 1, 1999).

16) By October 7, 1999, Employee had completed physical therapy, which she found beneficial, Dr. Cox confirmed her 10 percent whole person permanent partial impairment (PPI) rating, and no further therapy was necessary (Office Recheck Appointment, October 7, 1999).

17) On February 5, 2000, Employee felt back pain after a long drive and lifting “samples” boxes at work for Employer.  This was similar to Employee’s 1999 injury, though not as bad (Burgess).  

18) On April 5, 2000, Employee had another lumbar MRI, which noted her prior surgery; she had back pain with right calf numbness for the previous week.  L1 through L3-4 were normal; L4-5 had a very slight bulge; L5-S1 had a small, focal, right disk protrusion wrapped in granulation/fibrous tissue with no evidence of mass effect upon the nerve root.  The migrated disk herniation was no longer evident (Lumbar MRI, Pre-and Post-Contrast, April 5, 2000).

19) On April 20, 2000, Employee had a lumbar spine computer tomography (CT) scan.  T12 through L4-5 were unremarkable; L5-S1 disclosed a previous right laminectomy but no definite nerve root impingement on either this study or on the prior MRI report (CT Lumbosacral Spine with Intrathecal Contrast (Lumbosacral Spine CT Myelogram, April 20, 2000)).

20) On April 20, 2000, Employee’s lumbar myelogram showed no extradural defects on any exiting nerve roots, significant anterior extradural defects, or spinal stenosis (Lumbar Myelogram, April 20, 2000).

21) On April 26, 2000, after driving a lengthy distance for Employer, Employee had a “recurrence of symptoms.”  Dr. Reedy discussed treatment options including: “living with it” and “surgical options” including removing the “wrapped disk” one more time with “no guarantees.”  He raised the question “whether she should be considered for fusion.”  Dr. Reedy advised Employee there was no “magic indications” for fusion just because she was a “two-time loser,” but conceded consideration for fusion surgery is an area “that is changing” and if she wanted to discuss with a doctor who does fusions, he would recommend Timothy Floyd, M.D.  Employee and her husband were to think it over and advise Dr. Reedy how to proceed (letter, April 26, 2000).

22) On May 6, 2000, Employee saw Dr. Reedy and had a long discussion about treatment options.  “She was quite uncomfortable,” and having had no success with conservative treatment, Employee decided to proceed with surgery.  As for a fusion:

Specifically, in addition, we did discuss whether a fusion should be considered because this is a reoccurrence and since she does not have a great deal of back pain and she does not want a fusion, I did review films with an orthopedic associate who certainly agreed that fusion was not by any means mandated just because of her recurrence.

She would therefore like to proceed with diskectomy realizing that there is always [sic] possibility that she will come to fusion in the future (Interval History and Physical, May 6, 2000).

23) On May 9, 2000, Employee had a “redo” L5-S1 partial hemilaminectomy and rediskectomy, with Edcon barrier gel placement to prevent further scarring.  Dr. Reedy commented he advised Employee it was possible “she will yet do this again” and “require a fusion” but Employee wanted to proceed “without fusion at this point” (Operative Report, May 9, 2000).

24) By June 8, 2000, Employee reported a flare-up while exiting a van.  She was taking no medications, so Dr. Reedy suggested Employee start using Motrin.  She was walking over three miles a day (letter, June 8, 2000).

25) On July 5, 2000, Employee was doing well, had one sciatica episode lasting just one day, and was still walking over three miles daily.  Dr. Reedy advised Employee she could start “ball routine” exercises she learned following her first surgery; he planned to release her to work “without restrictions” in one month (letter, July 5, 2000).

26) On August 9, 2000, Dr. Reedy reported Employee was “getting along very well” and had no pain.  “Things are going much better than they did the last time.”  Employee was planning to return to work the following week on a regular basis.  Dr. Reedy released Employee from his care “at this point with no restrictions” (letter, August 9, 2000).

27) On December 12, 2000, Employee reported to Dr. Cox again for another PPI rating, and reported pain down the right side of the leg from her February 23, 1999 work injury with Employer.  Dr. Cox provided a 15 percent whole person PPI rating, apportioning 10 percent to her 1999 injury with Employer.  He suggested Employee avoid lifting greater than 35 pounds on an occasional basis and 10 pounds on a frequent basis and avoid activities requiring repetitive bending, twisting or stooping (Physical Medicine and Rehabilitation Impairment Evaluation, December 12, 2000).

28) On September 2, 2001, Dr. Reedy recommended Employee drive Employer’s Taurus rather than its van because the van’s rough ride caused back pain (letter, September 2, 2001).

29) On July 30, 2003, Employee saw Dr. Cox to reevaluate her recurrent back symptoms noting since February, when she went to bed and laid on her back, she had difficulty moving again.  She also noted right lateral foot numbing episodes.  She was taking Amitriptyline for sleep disturbance.  Straight leg raising test was negative bilaterally and her reflexes were symmetric.  Dr. Cox opined this was a “temporary exacerbation” of her preexisting condition, and recommended a short physical therapy course for three to four weeks.  He continued her work restrictions and suggested she consider Trazodone for sleep (Office Recheck Appointment, July 30, 2003).

30) “Lateral” is defined as: “Lateral: 1. In anatomy, the side of the body or a body part that is farther from the middle or center of the body.  Typically, lateral refers to the outer side of the body part, but it is also used to refer to the side of a body part.  For example, when referring to the knee, lateral refers to the side of the knee farthest from the opposite knee.  The opposite of lateral is medial” (http://www.medterms.com/script/main/art.asp?articlekey=6226).
31) On August 6, 2003, Employee reported a constant dull ache from her lumbar area into her gluteal area.  The physical therapist noted acute trigger points and spasm throughout the paraspinals (Initial Evaluation, August 6, 2003).

32) On September 29, 2003, Employee was doing better but had pain mainly with inactivity such as at night when sleeping or sitting in a car for a long period.  Employee described pain in the back radiating into the buttocks.  Dr. Cox suspected arthritis or ankylosing spondylitis, and referred her for lab studies (Office Recheck Appointment, September 29, 2003).

33) On September 30, 2003, Employee’s lab reports showed her “C-reactive protein,” ESR and “rheumatoid factors” were all within normal limits (lab report, September 30, 2003).

34) On October 2, 2003, Employee’s HLA-B27 lab result was reported as “not detected” (lab report, October 2, 2003).

35) “C-reactive protein,” ESR, “rheumatoid factors” and HLA-B27 may indicate arthritis or ankylosing spondylitis.  There is no evidence Employee has either condition and no medical record states she does (experience; record).

36) On October 28, 2003, Dr. Cox found Employee’s lab reports “unremarkable.”  Employee’s work up was “fairly complete,” she did not need any surgical intervention and did not need another MRI scan (Office Recheck Appointment, October 28, 2003).

37) By February 3, 2004, Dr. Cox reported Employee was “status quo.”  She had not had any significant back pain worsening, though she still had back pain, but it was “certainly not at a point for surgical intervention” (Office Recheck Appointment, February 3, 2004).

38) On November 29, 2004, Employee reported low back and right knee pain.  Employee attributed this to October 11, 2004, when while standing on milk crates removing some light box fixtures, she fell backwards landing on the milk crates on her buttock.  Employee had pain in the lower back and down the right leg.  Her pain was “1/10.”  Straight leg raising test was negative bilaterally and Dr. Cox’s physical examination was otherwise “normal.”  He diagnosed piriformis muscle irritation and right knee pain and recommended short course physical therapy (Office Recheck Appointment, November 29, 2004).

39) On December 29, 2004, after completing physical therapy, Employee was 60 to 70 percent better (Office Recheck Appointment, December 29, 2004). 

40) On January 25, 2005, Employee had more radicular symptoms down the right leg, which started just days prior.  This was different than what she had previously.  Straight leg raising, presumably on the right, was positive.  Dr. Cox recommended a lumbar spine MRI as Employee had radicular findings (Office Recheck Appointment, January 25, 2005).

41) On or about January 31, 2005, Employee had a lumbar spine MRI, though she cannot say for sure the MRI report in her agency file is hers, as it bears her name but not her birth date.  There was normal disk hydration and height at L1-2 to L2-3 with no disk herniation, central canal or neural foraminal stenosis.  The radiologist found very mild disk desiccation without significant bulge, central canal or neural foraminal stenosis at L3-4.  The MRI demonstrated disk desiccation with mild loss of disk space height, mild broad-based bulge with a small central protrusion, which remained confined to the ventral epidural space, and no central canal or neural foraminal stenosis at L4-5.  Lastly, the scan found marked disk desiccation, loss of disk space height and hydration with discogenic endplate changes, evidence of a prior right L5-S1 laminotomy, and minimal enhancing scar tissue extending along the right aspect of the thecal sac and around the right S1 nerve root in the subarticular recess.  There was no evidence of recurrent or residual disk extrusion or mass effect on L5-S1 roots bilaterally.  The MRI showed mild, inferior neural foramina narrowing due to disk space height loss with no exiting L5 nerve roots impingement and a widely patent central canal (Lumbar Spine MRI with and without Gadolinium, January 31, 2005).

42) The January 31, 2005 MRI report states patient Debbie Burgess’ birth date is May 7, 1949, and the examinee was a 55-year-old female.  Employee’s date of birth is July 24, 2009, and she was not 55 years old on January 31, 2005.  However, Employee thinks she probably had an MRI in January 2005 (id.; observations; Burgess).

43) On February 14, 2005, Dr. Cox reviewed an MRI report, assumed to be Employee’s, which he interpreted as showing scarring at the L5-S1 level but “no particular disk pathology.”  Employee continued to have significant back pain discomfort with some radiation down the right leg greater than the left.  After discussing treatment options, Dr. Cox prescribed muscle relaxant Flexeril, and offered to send Employee back to Dr. Reedy for a second opinion with regard to “potential for radiculopathy.”  Dr. Cox discussed epidural steroid injections to improve her situation, but did not mention lumbar fusion surgery as a remedy (Office Recheck Appointment, February 14, 2005; observations).

44) On April 7, 2005, Employee saw Dr. Reedy again.  After performing a physical examination, Dr. Reedy reviewed a January 2005 MRI study, and noted Employee had marked degenerative disease with a fair amount of scarring but probably no mass effect on the lumbar nerve roots.  Employee had a “long talk” with Dr. Reedy about conservative treatment for back pain and he suggested she try anti-inflammatories and other muscle relaxers to relieve her symptoms.  He did not mention lumbar fusion surgery as a remedy (letter, April 7, 2005; observations).

45) On April 27, 2005, Dr. Cox opined Employee most likely had permanent restrictions of no lifting greater than 35 pounds occasionally or 10 pounds frequently and she should avoid frequent bending, twisting or stooping.  Employee was capable of continued employment but might be better off if she changed positions frequently and reduced bending and stooping (letter, April 27, 2005).

46) On May 17, 2005, Employee was improving but still had some left lower extremity symptoms.  Dr. Cox prescribed Neurontin and said Employee was likely medically stationary: he did not anticipate “any change in her permanent impairment” (Office Recheck Appointment, May 17, 2005).

47) By June 7, 2005, Employee was “much improved” on medication (Office Recheck Appointment, June 7, 2005).

48) On August 2, 2005, Employee still had some right buttock symptoms down the right leg “at times,” but Dr. Cox reiterated she was likely medically stable with no additional impairment (Office Recheck Appointment, August 2, 2005).

49) By December 13, 2005, Employee had weaned herself from all prescription medications because she was concerned about side effects and was taking Aleve, which worked well.  She recently had been diagnosed with a uterine fibroid, which may have been a source of back pain (Office Recheck Appointment, December 13, 2005).

50) On August 21, 2006, Employee reported having recently had a total hysterectomy but still had back pain radiating down both legs, on the right more than the left.  Employee had recently lost about 20 pounds (Office Recheck Appointment, August 21, 2006).

51) On October 23, 2006, Employee reported having recently performed a “reset,” which caused a back pain flare-up including some symptoms down the right leg (Office Recheck Appointment, October 23, 2006).

52) On November 13, 2006, Dr. Cox explained Employee’s ongoing back pain, including pain down both legs, right more than left, resulted from her work injury and not from the uterine fibroid (letter, November 13, 2006; record).

53) By December 18, 2006, Employee had improved and Dr. Cox released her to work with her previous restrictions (Office Recheck Appointment, December 18, 2006).

54) Between 2000 and 2006, Employee had back and buttock pain occasionally, with some right leg pain, one episode of bilateral leg pain and occasionally some numbness in her right toes.  Employer accepted the symptoms and related treatments as part of Employee’s Idaho workers’ compensation cases.  Once Employee completed physical therapy, she continued to walk, do ball exercises and she “felt good.”  During this time, Employee went archery hunting frequently, killed a moose with her rifle, shot several deer, snow machined and rode ATVs nearly every week.  Just prior to moving to Alaska in 2007, Employee went on a six-day ATV ride with friends (Burgess).

55) In July 2007, Employee moved to Alaska, but still worked for Employer.  She had no back pain “flare ups” in June 2007.  Employee was taking no medication when she moved to Alaska and had no significant back pain (Burgess depo. at 64-67).

56) Employee did not move her household; movers did.  Moving to Alaska had no effect on Employee’s back, which she rated at “a one, zero to one” pain level (id. at 69; 77).

57) Employee’s back pain was “good” in 2007, and in particular, 2008 was the “best [her back has] ever done” since moving to Alaska (id. at 68-69).

58) She rode snow machines in 2007 and 2008, but has not done it since her 2009 injury for fear it would hurt her back too much (id. at 88).

59) After relocating to Alaska, and between July 2007 and mid-2009, Employee “felt good,” was walking regularly, rode horses, went moose hunting, rode ATVs, went fishing regularly, and was “very active.”  She was not taking any medications and saw no physicians.  Employee’s low back was not a significant impact on her life during this time (Burgess).

60) On October 9, 2007, Employee saw Lynn Carlson, M.D., for migraines she had been having for five to six years, and increasing neck pain.  Though Employee advised Dr. Carlson she had herniated lumbar disk surgeries in 1999 and 2000, there is no mention of any reported lumbar, buttock or leg symptoms.  The report specifically states: “Back: No Back CVA Tenderness” (Progress Notes, October 9, 2007).

61) On October 10, 2007, Employee saw Dr. Carlson again for migraines.  She had normal gait and station and musculoskeletally had no tenderness or decreased range of motion (Progress Notes, October 10, 2007).

62) On October 11, 2007, Employee’s musculoskeletal evaluation was negative except for muscle spasms on her left neck and jaw (Progress Notes, October 11, 2007).

63) Similarly, on December 18, 2007, Employee’s hip, back and lower extremity musculoskeletal examinations were “normal” (Progress Notes, December 18, 2007).

64) There are no other medical records in Employee’s agency file from December 18, 2007, until July 31, 2009 (record).

65) Employee complained to no health care provider of any back, buttock or lower extremity pain or symptoms from December 18, 2006, until July 31, 2009, a period of over two and one-half years (record; Burgess; observations; and inferences drawn from all the above).

66) On July 24, 2009, Employee reported feeling lower back and buttock pain on the right while lifting cigarettes cases while on the job for Employer.  Her work included lifting cigarette cases from pallets on the floor to waist level, counting, putting cases back together, twisting and placing them back onto pallets (Report of Occupational Injury or Illness, July 24, 2009; Burgess).

67) On July 31, 2009, Employee saw Dr. Carlson and complained of sciatic and buttock pain, and numbness on the “left side of her right foot” for right five days, but she was not taking any medication to address these symptoms.  Employee noted the onset from lifting cigarettes cases at work.  She explained having performed ball exercises every day for nine years and stated since a 2004 flare-up, this was the first time she had any problems.  Dr. Carlson reviewed Employee’s history of back surgery in 1999 and 2000.  For the first time since seeing Employee, Dr. Carlson recorded buttock pain, sciatic pain and right foot numbness.  For the first time, Dr. Carlson performed straight leg raising tests, which caused Employee right buttock pain but was negative on the left.  Dr. Carlson suspected L5-S1 radiculopathy, and prescribed medication (Progress Notes, July 31, 2009).

68) On July 31, 2009, Employee’s right foot symptoms were on the medial rather than the lateral side as they were on July 30, 2003 (medical record; inferences drawn from the above).

69) On October 16, 2009, Dr. Carlson recommended deep tissue massage therapy and handled Employee’s case as a workers’ compensation matter (Progress Notes, October 16, 2009).

70) On October 30, 2009, a physical therapist diagnosed Employee with back pain exacerbated by lifting on the job in July 2009 (Plan of Treatment, October 30, 2009).

71) In late 2009, Employee went through a course of physical therapy with mixed results (record).

72) On November 6, 2009, Employee told her physical therapist she spent 10 hours a day standing on concrete during her work week.  After her recent physical therapy, Employee’s back was less painful for about three days but quickly became painful again while standing at work (physical therapy report, November 6, 2009).

73) On November 25, 2009, Employee reported she fell the prior day and landed on her bottom.  She reported increased pain and difficulty sleeping following the fall at Lucky Raven tobacco store, where Employee was working (physical therapy report, November 25, 2009; Burgess depo. at 75). 

74) The November 2009 fall caused Employee’s lumbar spine pain to go from a “2-3/10” to a “4/10” pain level (Progress Report, December 1, 2009).

75) By December 4, 2009, Employee was feeling “much better” and was recovering from her November 24, 2009 fall (physical therapy report, December 4, 2009).

76) On December 11, 2009, Employee reported she was the best she had felt since beginning physical therapy (physical therapy report, December 11, 2009).

77) On December 24, 2009, Employee’s hip and pelvis x-rays were negative (Diagnostic Imaging Alaska, January 11, 2010).

78) On December 24, 2009, Employee reported she had been attending aqua therapy, which was helping and her pain averaged a “3/10.”  When Employee put weight on her right leg, she felt pain over the right lower buttock and inferior aspect of her sacroiliac joint.  She felt loss of strength in the right leg and driving made her leg pain worse.  Dr. Carlson assessed right buttock pain with a long history of lower back problems and “possible versus probable” lumbar spine radiculopathy.  He considered sacroiliac joint pathology or inflammation and suggested repeating Employee’s lab work.  He referred Employee to Cynthia Khan, M.D.  (Progress Notes, December 24, 2009).

79) On December 29, 2009, Employee had a lumbar spine MRI, without contrast.  There was no comparison with any previous MRI.  The radiologist reported “normal” appearance of L1-L3; L3-L4 had mild disk height loss and desiccation with a broad-based disk bulge present but no significant neural foraminal or central canal narrowing.  There was mild facet joint hypertrophy.  At L4-L5, there was moderate disk space height loss, disk desiccation, moderate facet joint hypertrophy, and a broad-based bulge, which was slightly eccentric to the left.  There was mild to moderate right-sided foraminal narrowing and mild left-sided foraminal narrowing.  The radiologist saw mild central canal stenosis and reactive marrow endplate changes most consistent with edema.  The MRI showed moderate to severe L5-S1 disk space narrowing, a broad-based disk bulge, which was eccentric to left lateral, mild to moderate facet joint hypertrophy, and post-operative changes, “presumably consistent” with a right-sided partial laminectomy.  The radiologist saw moderate bilateral neural foraminal narrowing greater on the right than left and no significant canal stenosis.  The impression was lumbar spine degenerative changes, overall, most prominent at L4-L5 and L5-S1, with post-operative changes at L5-S1 (Diagnostic Imaging MRI, December 29, 2009).

80) On December 30, 2009, Dr. Carlson noted Employee’s most recent lab studies were within normal limits (Progress Notes, December 30, 2009).

81) On January 18, 2010, Dr. Khan’s office confirmed it had Employee’s referral paperwork (Telephone Encounter, January 18, 2010).

82) On February 2, 2010, Employee saw Dr. Khan for the first time.  Employee’s chief complaint was constant, right buttock aching, with stabbing, right buttock pain “off and on,” which sometimes radiated down the right leg to the knee, and bilateral foot numbness.  Employee reported a “10 year history of back pain,” and described her surgical history.  In July 2009, while moving cases of expired cigarettes to ship back to the manufacturer, Employee experienced right leg pain similar to the pain she had in February 1999.  Earlier exacerbations since 1999 had resolved with aqua therapy and deep tissue massage.  Dr. Kahn noted: “Unfortunately, this time, these measures have not been helpful.”  Employee described her pain ranging from “absent” to “10 over 10.”  On this visit, Employee reported pain at “4/10.”  Employee noted prolonged sitting or walking uphill increased her pain, which she described as burning in the right buttock, numbness in the right L5 distribution and some numbness in the left dorsum of the foot in the L5 distribution.  She was working full-time and exercising regularly.  Lying down decreased her pain.  Because her symptoms had persisted despite other conservative treatment, Employee wanted to try an epidural steroid injection, which Dr. Khan scheduled.  Dr. Khan diagnosed lumbar spine disk degeneration, low back pain, “lumbago” and thoracic or lumbosacral neuritis or radiculitis, “unspecified” (Consultation Notes for Debbie Burgess, February 2, 2010).

83) On her intake information for Dr. Khan’s office, Employee stated she had surgery in March 1999 and May 2000, which provided “lasting benefit” (General Questionnaire, February 2, 2010).

84) On February 12, 2010, Dr. Khan provided Employee with a right L5-S1 transforaminal epidural steroid injection (Procedure Note, February 12, 2010).

85) By April 19, 2010, Employee was reporting severe shooting pain in her lower back more severe on the left than the right, and requested an earlier post-injection follow-up appointment (Telephone Encounter, April 19, 2010).

86) On May 4, 2010, Employee returned to Dr. Khan’s office complaining of lower back pain radiating down the right leg in the S-1 distribution, worse than on her prior visit.  Employee reported excellent symptom relief for a couple of weeks after her injection, but the pain slowly returned in the usual pattern.  Employee also experienced episodic stabbing pain in the left lumbar region occurring unpredictably with spinal motion.  Dr. Khan discussed treatment options in detail with Employee, which included medication and injection therapy, and surgical consultations and interventions including spinal cord stimulation if other options failed.  Lumbar spinal fusion was not specifically mentioned.  Employee wanted to discuss these options with Kim Wright, M.D., and Dr. Khan faxed a referral to Dr. Wright’s office (Progress Note, May 4, 2010).

87) On May 25, 2010, Employee saw Dr. Wright.  She described her history including lumbar surgeries 10 years earlier and stated she “was well” until July 2009, when she suddenly developed “acute right sciatica.”  Employee explained her symptoms “waxed and waned,” but she had never been free of lower extremity pain since her July 2009 incident.  Dr. Wright reviewed an MRI, and opined it was mostly “unremarkable.”  Dr. Wright found marked degenerative disk changes, but nothing clearly explained her intractable right sciatica symptoms.  He recommended a myelogram CT scan and a follow-up visit thereafter (chart note, May 25, 2010).

88) On June 1, 2010, Employee had a post-myelogram, lumbar spine CT scan.  The scan showed “anomalous articulations” at L5-S1 bilaterally.  There were mild, diffuse annular bulges at L4-5 and L5-S1, but no significant mass effect on adjacent neural elements or large protrusions or extruded disk fragments.  The radiologist observed marked disk space narrowing at L4-5 and L5-S1, with “intervertebral gas” at L3-4 and L5-S1 (Post Myelogram Lumbar Spine CT report, June 1, 2010).

89) On June 1, 2010, Employee returned to Dr. Wright who interpreted the myelogram CT scan as demonstrating “near complete collapse” of L4-5 and L5-S1 discs, with “high-grade foraminal stenosis” present at L5-S1, moderate at L4-5.  Employee advised Dr. Wright she had considerable back pain.  Dr. Wright opined the only surgical treatment he could offer was interbody fusion at L4-5 and L5-S1 to restore her disk height and lumbar lordosis, although she could consider a dorsal column stimulator (chart note, June 1, 2010).

90) On June 18, 2010, Employee returned to Dr. Khan and discussed Dr. Wright’s recommendations.  Employee was going to discuss her options with her husband and consider a spinal cord stimulator versus a lumbar spine fusion (Progress Note, June 18, 2010).

91) On July 10, 2010, Thomas S. Dietrich, M.D., board certified neurosurgeon, saw Employee for an employer’s medical evaluation (EME).  Her chief complaint was lifting about a year earlier and developing sciatica on the right side.  Sitting and standing made her symptoms progressively worse during the day.  Employee stated on July 24, 2009, she was doing “more physical activity” at work, lifting and moving large boxes of cigarettes.  Employee reportedly told Dr. Dietrich there was no “specific incident.”  She noted increasing back and right leg pain during the day and, on the 150 mile drive home, Employee had significant increase in symptoms.  Employee described this as constant, and irritating pain “like a toothache” in the right buttock.  Employee continued to work and was not inclined toward operative treatment.  Over the previous two weeks, Employee’s pain ranged from “3-8/10” in severity (EME report, July 10, 2010, at 2-3; Dietrich).

92) Dr. Dietrich reviewed about 15 pre-injury medical records.  Although Employee’s records for the July 24, 2009 injury began with Dr. Carlson on July 31, 2009, the first post-injury medical record Dr. Dietrich reviewed was October 16, 2009 (id. at 5; Carlson chart note, October 16, 2009; record).

93)  Dr.  Dietrich diagnosed degenerative lumbar disk disease, moderate at L3-4, marked at L5-S1; twice postoperative status lumbar laminectomy for disk protrusion at L5-S1 on the right; and a “lumbar strain” due to her work-related, July 24, 2009 incident.  Dr. Dietrich opined the July 24, 2009 work injury “was not the result of a specific incident.”  He acknowledged Employee was doing “somewhat more lifting and bending” than usual and felt back and leg pain toward the end of the day.  Dr. Dietrich noted Employee had a “diminished ankle reflex on the right,” which he says “presumably dates to her injury 10 years ago,” and a “rather subtle” L5 sensory loss.  He stated recent imaging studies showed very little nerve root scarring at L5-S1 but marked degenerative changes at L4-5 and L5-S1.  Dr. Dietrich opined spurs arising from facet joint narrowing on the L5-S1 foramen particularly on the right would likely be the location of L5 nerve involvement.  He stated “lumbar strain” was the only diagnosis related to Employee’s July 24, 2009 injury and explained this was a “somewhat inexact term.”  Dr. Dietrich clarified Employee’s ongoing symptoms are likely arising from degenerative changes at the lower two lumbar levels causing secondary paraspinal muscle splinting as a “protective mechanism.”  In his opinion, all other diagnoses were preexisting.  Dr. Dietrich said the July 24, 2009 work injury was no longer the substantial cause of Employee’s need for treatment.  He believed Employee “had some symptoms all along.”  He opined Employee was gradually developing more symptoms based on progressive, degenerative changes particularly at the lower two lumbar levels.  Dr. Dietrich said the July 24, 2009 incident was a “temporary exacerbation of an underlying condition.”  In Dr. Dietrich’s opinion, “[i]t is more related to the progressive degenerative changes than the low back injury of 1999.”  He stated Dr. Wright’s surgical recommendations for fusion or dorsal column stimulator were related “in part” to the 1999 injury but the major cause was “the progressive degenerative changes” at L4-5 and L5-S1.  Dr. Dietrich implied surgery was not a good option for Employee, and stated she had reached medical stability from the July 2009 work injury, with no permanent partial impairment (EME report, July 10, 2010, at 10-11).

94) At hearing, Dr. Dietrich was asked whether the “degenerative disk disease” at L4-5 and L5-S1 “was caused” by the July 24, 2009 work-related injury.  He testified “no,” these severe changes were demonstrated by the January 31, 2005 MRI.  This is a progressive condition, he opined, which “does not mean the symptoms are necessarily progressive” but the underlying disorder is progressive.  Dr. Dietrich identified the following as substantial factors in Employee’s “condition”: severe degenerative disk disease; the disk rupture and surgical procedure were a “small factor”; the July 24, 2009 injury; Employee’s age; and heredity.  After he listed all “substantial factors,” Dr. Dietrich was asked by Employer’s counsel what “the substantial cause” was, but was not provided with the direct object of the question.  In other words, Dr. Dietrich was not asked, which one of these substantial factors was “the substantial cause” of Employee’s need for medical treatment.  He clarified his testimony and stated age and heredity were “predominant” factors in the spine’s degeneration process.  Nevertheless, Dr. Dietrich stated “the degenerative changes” were the substantial cause “of her ongoing difficulty.”  In Dr. Dietrich’s opinion, Employee needs further medical treatment, and has subjective symptoms consistent with L5 nerve irritation in the right extremity.  Leg pain in such situations can frequently be treated successfully, in his opinion, with surgery.  Dr. Dietrich testified there is no treatment to alleviate back pain; some people think fusing the spine to eliminate motion will stop back pain.  In Dr. Dietrich’s opinion, only about 25 to 30 percent of people who have fusions do well and the rest still have back pain.  In his opinion, spinal fusion to treat back pain does not work well.  Dr. Dietrich has never seen anyone improve with a fusion if they have been on long-term narcotics.  When asked to compare the January 31, 2005 and December 29, 2009 MRI reports, Dr. Dietrich acknowledged it “was a little risky” to compare them without having the films side-by-side, but opined they both showed progressive changes at several levels.  According to Dr. Dietrich, Employee told him she had back pain and stiffness every morning between 2007 until her 2009 injury, which improved when she moved around.  In his opinion, the July 24, 2009 injury caused an “exacerbation of symptoms,” but not an “aggravation” of the underlying condition.  Dr. Dietrich agreed with Dr. McCormack’s SIME opinion the injury caused an acute need for treatment, but after an initial one or two months, in Dr. Dietrich’s opinion, any need for treatment was caused by Employee’s preexisting condition.  As for ongoing medical care, Dr. Dietrich recommended narcotics be tapered and discontinued; he doubts Employee’s pain symptoms would improve with a three-level fusion.  Summarizing his direct testimony, Dr. Dietrich stated the substantial cause of Employee’s current need for medical care including a three-level fusion is her preexisting degenerative spine condition and not the July 24, 2009 work-related injury (Dietrich).

95) When asked repeatedly on cross-examination what he recommended for Employee’s care after she tried conservative measures for six months or a year and her symptoms continued to get worse, Dr. Dietrich said only tapering and ending narcotic medication would result in her symptoms improving.  When asked whether Employer should have denied Employee’s 1999 and 2000 injuries, Dr. Dietrich had no problem with those being treated as work-related, because there was a “specific incident.”  In his opinion, when there is a “temporal relationship . . . between the incident at work and the onset of symptoms,” that is a work-related injury at least in the case of a documented “ruptured disk.”  In Dr. Dietrich’s understanding, Employee had the same symptoms for 10 years before her July 24, 2009 injury, as she had after that date and they just got worse beginning July 24, 2009 (Dietrich).

96) Dr. Dietrich’s deposition testimony was similar to his hearing opinions.  The bone spur in Employee’s lumbar spine was not formed on July 24, 2009, in Dr. Dietrich’s opinion.  These changes are caused by passage of time “but the major factor is related to heredity” (Dietrich depo. at 9-10).  In Dr. Dietrich’s opinion, “substantial factors” in Employee’s lumbar “condition” included: L5-S1 foraminal bone spurs; L5-S1degenerative changes; the disk extrusion resulting in 1999 and 2000 operations; degenerative disk disease natural progression; and heredity.  When asked to state which of all substantial factors was the substantial cause “of her condition when you saw her in 2010,” Dr. Dietrich said: “Well, these all sort of flow together . . . but . . . if there was one substantial . . . cause greater than the others . . . it would be . . . this degenerative process that results in collapse of the disk space, and the spur formation -- causes bulging disk and spur formation on the facet joints.  And all of these conspire to narrow down the opening where the nerve root goes through the spinal canal” (id. at 14-15).  Dr. Dietrich opined Employee’s underlying leg pain problem was L5-S1 nerve root compression.  The substantial cause of Employee’s leg pain is the narrow foramen, compounded by any joint movement, which irritates the nerve root making it periodically inflamed and swollen resulting in leg pain (id. at 15-16).

97) In Dr. Dietrich’s opinion, Employee’s July 24, 2009 activity moving boxes of cigarettes, probably irritated the nerve root and caused it to swell.  In his opinion, this activity did not cause a pathologic change of her underlying condition.  In Dr. Dietrich’s view, this was a temporary change, though she probably would not have had symptoms had she not been doing the particular activity.  Dr. Dietrich opined within a few days or probably a month “at the outside,” the cigarette case activity ceased to cause her symptomatology, but the “underlying problem” was still there.  Her July 24, 2009 work was not “the substantial cause” of “the underlying problem.”  Employee told Dr. Dietrich she had more pain, more persistent pain and more leg pain after July 24, 2009.  In his opinion, Employee’s buttock pain was from the “preexisting condition,” not the July 24, 2009 work- related injury.  Dr. Dietrich opined “the substantial cause” of Employee’s need for treatment after July 24, 2009 was “the underlying condition.”  To Dr. Dietrich’s initial understanding, Employee did not seek treatment for at least “two-and-a-half” months after the injury.  When she saw Dr. Wright in May, Employee was having more leg and back pain.  But when she had seen Dr. Kahn three months earlier, according to Dr. Dietrich, she had “a little pain” down the leg as far as the knee, but primarily Employee was having buttock pain.  Dr. Dietrich was unaware Dr. Carlson had seen Employee on July 31, 2009.  Upon being given this record, Dr. Dietrich reviewed it and stated Employee was experiencing numbness in her foot sufficient for her to seek medical attention.  This would have been caused by the irritation of the L5-S1 nerve root, which Dr. Dietrich opined was caused by the July 24, 2009 work-related injury.  Dr. Dietrich did not specifically say this record proved the injury was a temporary aggravation of Employee’s preexisting condition.  Rather, he stated he considered the injury a temporary aggravation because there was no anatomical change, there was “no very specific incident,” and he would expect her work activity would irritate the L5-S1 nerve root and cause symptoms for a period of time, which would subside (id. at 21-22).  He would expect the leg pain from the nerve root irritation arising from the July 24, 2009 injury to subside but Employee would continue to have some pain “from her degenerative change,” and some “back pain.”  Although Dr. Dietrich anticipated the aggravation would have resolved “certainly within 30 days,” he conceded “this increased activity at the time of the incident in July, sort of stirred up the underlying problem, likely caused some swelling of the nerve root, and you -- but this is due to a bony change that had been there for a long time” (id. at 23-24).  In Dr. Dietrich’s view, by the time he saw Employee in July 2010, the July 2009 work-related activity aggravation had resolved, and any complaints she had “related to the underlying condition” (id. at 24).  

98) To treat the underlying condition, assuming leg pain was Employee’s biggest problem, Dr. Dietrich would recommend a foraminotomy, which involves drilling away some bone to give the nerve root room to go through the foramen.  However, he would not recommend a two-level fusion which he described as “a very big operation.”  Dr. Dietrich did not otherwise expressly state in his deposition why he would not recommend a two-level fusion.  He also did not agree with the dorsal column stimulator approach, as this would only “mask” the pain.  Dr. Dietrich did not believe Employee had suffered any additional PPI from her July 2009 work injury (id. at 28-29).

99) On cross examination, Dr. Dietrich explained:

Well, the symptoms got worse, clearly starting in the fall of 2009, and were a little worse.  But the major change was the leg pain returned sometime in the spring of 2010, and became her major problem by the time she saw Dr. Wright.  

So, you know, basically the way I would put this together is, that the collapse of this disk space is a progressive condition.  And you can get to a certain point and you have a marginal compression of the nerve root, but you only have intermittent symptoms; but it doesn’t take much more to -- much more collapse of the disk space to make that permanent, rather than temporary.

And I think the-this incident she had work --

Q. You’re talking about July 2009, now?

A. Yes.  It was a manifestation of the fact she had very little more spare room in that foramen, where the nerve root was going through, and took very little to irritate it.

She rested, she got better, the leg pain went away, but then, as you would reasonably anticipate, understanding the underlying condition, it ultimately came back and became more persistent (id. at 46).

100) Dr. Dietrich did not look at any actual imaging studies from before Employee’s July 24, 2009 work injury.  He looked at reports, but it is difficult to compare radiologist’s reports, before and after her 2009 injury, because radiologists tend to describe things differently (id. at 47).  Dr. Dietrich conceded Employee’s July 2009 activity likely caused symptoms she was having afterwards in her back and leg (id. at 53).  He reiterated the July 2009 work injury’s influence was “very minimal,” “if there was any influence at all,” on the “ultimate condition.”  In Dr. Dietrich’s opinion, Employee’s condition is a “very slowly progressive condition,” which gets “to a certain point,” starts causing symptoms, and “every little bit after that” magnifies the symptoms because the nerve root can no longer accommodate the pressure.  In short, Dr. Dietrich testified the July 2009 incident was a “blip” in the normal track, which resolved, and Employee’s underlying condition progressed and “very slowly worsened.”  In reference to this last “blip,” Dr. Dietrich opined Employee was just “at that point where some increased activity, you know, bending, lifting, twisting, irritated that nerve root, and she had an inflamed nerve root for a period of time.”  In his opinion, that “calmed down” but the next time it would be irritated “a little easier,” and “a little easier,” until she got to the point where her symptoms did not go away “between episodes.”  “And this is the pattern that you see in this lady” in his view (id. at 55-57).

101) Employee had symptoms of low back pain, and sciatica down the right leg constantly since July 24, 2009 (Burgess depo. at 79, 84).

102) On July 23, 2010, Employee advised Dr. Khan that Dr. Dietrich said to avoid a lumbar fusion since she was likely to develop problems below and above the fusion in about 10 years and “regret” having had the surgery.  After discussing a dorsal column stimulator with Dr. Kahn, Employee advised she wanted a stimulator trial (Progress Note, July 23, 2010).

103) On July 27, 2010, Employer controverted ongoing medical treatment for Employee’s “low back strain,” based on Dr. Dietrich’s EME report (Controversion Notice, July 26, 2010).

104) On August 4, 2010, Employer filed a corrected controversion to change a typographical error on the prior notice, and controverted “[o]ngoing medical treatment for low back,” again based upon Dr. Dietrich’s report (Controversion Notice, August 2, 2010).

105) On August 6, 2010, Dr. Kahn ordered a thoracic spine MRI prior to trial dorsal column stimulator implantation to determine if there was enough space in Employee’s spinal column for necessary components (Progress Note, August 6, 2010).

106) On October 26, 2010, Employee pro se filed a claim requesting “other” relief and pointing out disagreements between her attending physicians and Dr. Dietrich (claim, October 23, 2010).

107) On November 24, 2010, Employer’s attorney entered his appearance on Employer’s behalf (Entry of Appearance, November 16, 2010).

108) On November 22, 2010, Employer controverted Employee’s claim, denying “future medical benefits” based upon Dr. Dietrich’s report (Controversion Notice, November 19, 2010).

109) On November 30, 2010, Employee saw Dr. Carlson again and requested a letter expressing his opinions as to causative issues.  He noted Employee, since this last injury, had “lots of pain” with increased left sciatica pain instead of just on the right.  Dr. Carlson stated Employee’s low back pain was worse than what was going into the buttocks.  He further noted Dr. Kahn recommended a spinal cord stimulator, while Dr. Wright recommended a double fusion.  Employee was getting numbness in her toes when sitting in a chair and was losing feeling in the lateral aspect of her left lower leg.  After Employee sat for about 10 minutes, her toes would be numb, bilaterally.  Her legs and feet were cold constantly.  Dr. Carlson noted Employee went from 2006 to July 2009 without seeing a doctor for back pain, but since July 2009 has had constant back pain.  Employee had tried aquatic therapy, laser treatment, and deep tissue massage all with no relief.  She walked daily on a treadmill so she could function.  Because of bilateral cold and numbness in Employee’s lower extremities after sitting, Dr. Carlson referred her to an orthopedic surgeon, Davis Peterson, M.D. (chart note, November 30, 2010).

110) On November 30, 2010, Dr. Carlson opined the July 24, 2009 injury was “the substantial cause” in aggravating, accelerating, and combining with preexisting conditions to cause Employee’s “current lower back and extremity symptoms.”  He explained Employee’s sciatic pain symptoms had increased since July 24, 2009.  Dr. Carlson also recommended Employee consider other options such as a spinal cord stimulator or more physical therapy before making a surgical decision.  Noting Employee had not seen a doctor for back pain from 2006 until July 2009, Dr. Carlson stated the July 24, 2009 injury has “caused more problems in her back” (letter, November 30, 2010).

111) On November 30, 2010, Employee also saw Dr. Khan.  Employee complained of increased right lower back burning pain and also now left lower back burning pain and a new symptom, constant numbness in the left lateral lower leg.  Employee’s lower back muscle spasms were worsened and she had increased frequency of numbness in her bilateral toes.  Over the prior month, Employee’s pain was worse and numbness in the left L5-S-1 distribution was progressing.  Employee was taking medication with limited results, and some medications caused constipation, so she could not take them regularly (Progress Note, November 30, 2010).

112) On November 30, 2010, Dr. Khan completed a questionnaire on Employee’s behalf and diagnosed lumbar degenerative disk disease and lumbar radiculopathy.  In response to the question: “Was Ms. Burgess’ work from 1988 to present including the injuries of 7/24/2009, the substantial cause of her current condition,” Dr. Kahn checked the box “yes.”  Responding to the question: “Was Ms. Burgess’ work from 1988 to present including the injuries of 7/23/99, 5/2000, 5/14/2003, 10/11/2004, 7/24/2009, the substantial cause of her need for treatment,” Dr. Kahn checked the box marked “yes.”  Dr. Kahn further stated additional treatment would include lumbar fusion or a dorsal column stimulator, or both.  Based on the statutory definition provided, Dr. Kahn said Employee was “medically stable” as of November 30, 2010 (questionnaire, November 30, 2010; emphasis in original).

113) On December 2, 2010, Employee and Employer’s attorney attended a telephonic prehearing conference.  Employee clarified her claim was for past, ongoing and possibly future medical care, and the designee explained the second independent medical evaluation (SIME) process (Prehearing Conference Summary, December 2, 2010).

114) On December 13, 2010, Employee’s attorney entered his appearance on Employee’s behalf (Entry of Appearance, December 13, 2010).

115) On December 27, 2010, Employee filed a petition for an SIME and a completed SIME form (Petition, December 27, 2010).

116) On January 6, 2011, the parties stipulated to an SIME with a neurosurgeon (SIME form, December 27, 2010; January 6, 2011).

117) On March 25, 2011, on referral from Dr. Khan, Employee saw Kristen Jessen, M.D., for electrodiagnostic studies to rule out polyneuropathy.  Dr. Jessen concluded Employee had an “abnormal study” showing electrophysiological evidence of polyneuropathy with axonal features, but no evidence of right radial neuropathy.  Employee continued to see Dr. Jessen for migraine headaches, which to date have not been connected with her work injury.  Pertinent to the instant matter, Dr. Jessen diagnosed polyneuropathy, radicular syndrome of the lower limbs, and muscle spasms (report, March 25, 2011).

118) On or about April 7, 2011, Dr. Kahn referred Employee to Dr. Eule.  He took a history and noted Employee had done well after her initial injuries and surgeries until about 2009.  While lifting boxes, Employee reported having increased sciatica and back pain.  “It has never really got better from there and has continued to get worse and worse.”  Employee reported having done extensive physical therapy including aqua therapy and deep tissue massage along with core strengthening exercises on a regular basis, but still had significant back and leg pain.  Employee reported about 70 percent back and 30 percent leg pain, mainly on the right.  Employee had difficulty standing and sitting (Eule report, April 7, 2011; Burgess).

119) On April 7, 2011, Dr. Eule obtained lumbar spine x-rays, which disclosed significant disk space narrowing at L4-5 and L5-S1 and significant disk osteophyte formation and facet arthropathy (x-ray report, April 7, 2011).  He reviewed Employee’s 2009 MRI, which showed moderate degeneration at L3-4, moderate to severe at L4-5, and severe at L5-S1.  There was no obvious nerve root compression and “a little bit” of foraminal stenosis at the L5-S1 level, slightly more on the right than on the left.  Dr. Eule said at L4-5 and L5-S1 levels, Employee had some “clumping of her nerves,” which he opined could very well be consistent with some arachnoiditis.  Dr. Eule concluded Employee “has a very difficult problem and there is no easy simple solution.”  He opined “[i]t certainly comes down to a quality of life issue.”  Dr. Eule initially did not think Employee was a good candidate for lumbar arthroplasty because she had significant facet arthropathy at L4 -5 and L5-S1 levels.  The question was what if anything to do at the L3-4 level and whether the L3-4 disk was painful.  If the L3-4 disk was found painful, Dr. Eule opined he would “debate” doing a lumbar arthroplasty at L3-4 versus a fusion and then “she would really be looking at a three-level lumbar fusion.”  He noted Employee was having difficulty standing up straight, which gave her significant chronic pain.  Dr. Eule believed he could with surgery reestablish her lumbar lordosis and correct her spine deformity in that respect.  He suggested Employee obtain a discogram at L3-4 (id.).

120) On May 13, 2011, Dr. Kahn performed provocative discography on Employee at L3-4 and L4-5 and a post-discography CT scan.  The L3-4 and L4-5 discs reproduced components of Employee’s usual back pain, rising the pain level from 5/10 to 8-9/10 on disk pressurization.  The post-discography CT demonstrated degenerative morphology with “leaks” at L3-4 and L4-5.  Dr. Kahn referred Employee back to Dr. Eule to discuss her results.  Dr. Kahn opined Employee had definite pain generators at L3-4 and L4-5 discs (Operative Report, May 13, 2011).

121) On May 24, 2011, Dr. Eule said Employee had a “very challenging problem,” which needed surgery at three lumbar spine levels.  She felt “significantly incapacitated” and could no longer live with her then-current situation.  He suggested a “hybrid” fusion, disk arthroplasty.  Dr. Eule proposed fusing L4-5 and L5-S1 and performing a disk replacement at L3-4 to maintain some motion at there so the higher level would not wear out too soon.  Employee wanted to proceed with this operation but had to resolve her workers’ compensation issues (report, May 24, 2011).

122) On June 2, 2011, Employer filed a notice of a possible claim against the second injury fund and provided evidence of Employee’s 1999 employment injury to her lumbosacral spine (Notice of Possible Claim against the Second Injury Fund, June 1, 2011).

123) On June 10, 2011, Employee saw Dr.  Kahn for follow-up after her discography.  Dr. Kahn reviewed Employee’s chart and symptoms, and adjusted her medications, advising Employee to return in four weeks to assess her response to medication changes (chart note, June 10, 2011).

124) On July 8, 2011, Employee returned to Dr. Kahn as directed.  Employee’s symptoms were consistent with prior visits and unchanged except for some burning pain in the left buttock, which started about a week prior.  Dr. Kahn reviewed Employee’s medications and told her to return in three months for a medication review (chart note, July 8, 2011).

125) On October 28, 2011, SIME physician Dr. McCormack examined Employee.  Employee advised him she was subjectively worse after the July 2009 incident, with back and right leg pain, which slowly worsened, never improved, and her feet began going numb.  He opined “substantial factors” in Employee’s “condition” when he saw her included: her preexisting degenerative disk disease; the prior injuries working for Employer; her two prior surgeries; aging; and the July 2009 incident.  In Dr. McCormack’s opinion, the 2009 incident was “a substantial cause for acute treatment.”  He further believed at the point he saw Employee the main reason for her then-current symptoms was “just the underlying condition of prior laminectomy and anticipated worsening with aging.”  Dr. McCormack based this opinion on the lack of any objective changes in her MRI scans comparing them before and after her 2009 injury.  Had he seen, for example, “a new disk rupture” this would “substantiate” her increased symptoms.  Dr. McCormack stated: “There’s no question in my mind that she has more symptoms that are after the ‘09 injury.  The question is how much would she, absent that, just by the very fact that she had surgery and had pain, how much was due to just progression or age-related wear and tear.  There’s a fair amount of uncertainty here.  There just were not enough objective findings in my opinion” (McCormack depo. at 10-11).

126) Dr. McCormack, in response to the question “you’re telling me that the substantial cause of her condition when you saw her was her preexisting condition?” answered:

Yeah.  I mean, she has more subjectives, but there is no, there is a lack of objective evidence of injury after the ‘09 incident (id. at 12).

127) Dr. McCormack testified the 2009 injury was “an aggravation of a preexisting symptomatic condition” and said Employee had an “add-on subjective impairment of about 3 percent” (id. at 13).

128) In his written report, Dr. McCormack stated Employee’s 2009 injury was not a simple muscular strain because of sciatica documented in the physician’s first report after the injury (SIME report, at 13).  In Dr. McCormack’s opinion, sciatica indicates “irritation at the very least” and “possible damage to the spine.”  In answer to the question “what is the substantial cause of the employee’s condition or complaint?” he wrote: “The 7/24/09 incident was a substantial cause for acute treatment.  At this point, her underlying condition is the substantial cause for treatment.”  Dr. McCormack further opined:

It definitely caused a temporary aggravation for six months.  A permanent impairment is medically probable based on sciatica, escalation of pain medication and treatment following this incident that has not resolved (id. at 13).

129) When asked, if the change was permanent, and was the July 24, 2009 injury the substantial cause in the aggravation, acceleration or combining with the preexisting condition resulting in “a permanent aggravation,” Dr. McCormack wrote: “Yes, it was the substantial cause combining with preexisting condition to result in a permanent aggravation” (id. at 14).

130) Limited or no treatment for years pre-injury and continuation of symptoms for more than a year after the injury “suggests there was a permanent injury” on July 24, 2009 (id. at 14).  However, notwithstanding the relative gap in treatment from December 2007 until the subject accident, Dr. McCormack “would anticipate worsening of her underlying condition due to prior surgery, duration of treatment by Dr. Cox, and the aging process” (id.).  In his report, Dr. McCormack said the July 24, 2009 work injury was the substantial cause for medical treatment “for six months,” but by October 28, 2011, the “underlying substantial cause” for ongoing treatment is Employee’s “underlying preexisting medical condition” (id.).  He was further asked if the July 24, 2009 injury aggravated, accelerated or combined with a preexisting condition “to produce the need for medical treatment or disability,” and answered “yes.”  Given the “yes” answer, he was asked if the aggravation, acceleration or combining with the preexisting condition produced “a temporary or permanent change” in the preexisting condition, Dr. McCormack answered “permanent change” (id. at 14-15).  In respect to the “relative contributions” of all the different causes of disability and need for medical treatment, Dr. McCormack apportioned 80 percent to the preexisting condition and 20 percent to the July 24, 2009 work incident.  Dr. McCormack summarized his causation opinion by stating Employee’s underlying degenerative disk disease and prior laminectomy combined with aging was the substantial cause of her “disability,” and her underlying preexisting condition was the substantial cause of Employee’s need for “treatment” (id. at 15).

131) As of October 28, 2011, Dr. McCormack opined Employee’s work capacity was not adversely affected by the July 24, 2009 incident and her limitation in activities of daily living were outlined by Dr. Cox years prior (id.).

132) Dr. McCormack stated Employee had reached medical stability, but did not provide a specific date (id. at 16).

133) As for medical care, Dr. McCormack stated fusion surgery was recommended only for spinal instability, which he said was not present in Employee.  Prosthetic discs were indicated for single or two level disk disease, and he further indicated Employee had no disk herniation warranting a discectomy (id. at 16).  As for further medical treatment, Dr. McCormack stated narcotic medications were appropriate as were chiropractic care and physical therapy for flare-ups and possibly steroid injections and nerve blocks although they were not currently indicated.  On the other hand, radiofrequency ablation and rhizotomies, a spinal cord stimulator, IDET, a morphine pump, and additional surgery were not considered reasonable or necessary treatment for Employee’s recovery from her July 24, 2009 injury (id. at 17).

134) Under the American Medical Association, Guides to the Evaluation of Permanent Impairment, Fifth Edition, Dr. McCormack would add three percent impairment for pain, with one percent due to natural progression of Employee’s prior injury and two percent due to the July 24, 2009 lifting incident (id. at 18).  Using the Guides Sixth Edition, Dr. McCormack ascribed three percent whole-person impairment from the 2009 incident (id.).  However, in his deposition, Dr. McCormack reviewed his rating under the Guides Sixth Edition for the 2009 injury and increased it to 17 percent.  However, he would apportion the increase the same way as he did previously, with one-third to “natural progression” of degenerative changes and two-thirds to the July 24, 2009 injury, which would result in 1.33 percent attributable to “degenerative changes and aging,” and 2.66 percent ascribed to the July 24, 2009 injury (McCormack depo. at 21, 33-34; observations).

135) As for physical restrictions, Dr. McCormack would not change restrictions Dr. Cox gave Employee, i.e., lifting of 35 pounds on an occasional basis and 10 pounds on a frequent basis and avoid bending, twisting or stooping (McCormack report, October 28, 2011, at 17).

136) In his deposition, Dr. McCormack stated the July 24, 2009 injury was “the acute factor” in her need for treatment for “six-to-nine” months, stating it was an “aggravation of a post laminectomy syndrome” (McCormack depo. at 14).

137) During his deposition, after reviewing Dr. Eule’s February 21, 2012 surgical recommendation report, Dr. McCormack stated:

Well . . . you know, for someone who is still working, she was not taking a lot of narcotic medications .  . .  I just want to see what she was taking -- 2 milligrams of Delauded, [sic] 0-3 tablets a day.  Flexeril -- she’s taking muscle relaxers -- and Exalgo is something at night.  

Two-level fusion or prosthetic disc surgery, I think this is quite a lot to offer her with a fair amount of uncertainty in general.  If . . . you know, one bad disc results in a fusion or a prosthetic disc, generally is pretty good.  Two levels, so-so.  Three levels, not so good.

So he is offering her a three level procedure, somewhat of a hybrid two-level fusion and a disc arthroplasty and L3-4.  I . . . certainly understand the rationale for why he is doing that.  I would disagree, I wouldn’t offer it to my own patients and I don’t think it would help.

Q. If it was your wife would you --

A. Absolutely not.  I think . . . you know, I would be more inclined to agree if it was a one or two level problem, but it’s a three level problem and a long history of pain subjectively worse after ‘09.

But she has had back pain of varying degrees since 2000, 1999, and at this point she has a normal neurologic examination.  She has increased subjective pain, and so you’re operating for pain relief and trying [to] cure someone of a 10 year history of pain.

I’m less optimistic and maybe I would say I have a better appreciation of limitations of spine surgery and treating that.  With full respect to Dr. Eule, I understand what he wants to do.  I think the efficacy is questionable.

. . .

Q. But you are an expert in spinal surgery?

A. I am, and I wouldn’t recommend that for the reasons I have stated.  And, yes, I have done 40 to 50 prosthetic discs and thousands of fusions. . . . (McCormack depo. at 15-16).

. . .

Q. How much would -- if her condition were worsening, tell me how that effects [sic] your recommendations on treatment.  You saw her in October.  If she is continuing to get worse wondering whether she can continue to work at all, at what point would you put that fusion as an option that you could feel a patient could legitimately choose?

A. Things bad enough that she is less functional, can’t work.

Q. So the less functional she gets at work the closer it gets to her not being able to work the more a fusion, even if not optimal, may be appropriate?

A. Yes.  And I do think given her radiographic findings she should probably get a few opinions to make sure she’s making the correct decision. . . . (id. at 30-31).

138) If Dr. McCormack had seen Employee in January 2009, and noted she had been symptom free for two years, and had no symptoms when he saw her, he probably would have told her she would have symptoms in the future.  However, in January 2009, he could not have said exactly when she would have those symptoms in the future (id. at 26).

139) In Dr. McCormack’s opinion, Employee’s July 2009 work injury was “the substantial cause” of determining how and when she became disabled and the extent of her disability (id. at 28).  After being given a legal explanation of “aggravation, acceleration, a combination with,” Dr. McCormack agreed the July 24, 2009 injury was the substantial cause of her ongoing disability (id.).

140) When asked at the conclusion of his deposition if it was still his opinion “the substantial cause” of Employee’s “current condition” is “the preexisting condition,” Dr. McCormack said “that’s my understanding of the current law,” and it was his understanding of causation (id. at 34).

141) At hearing, Employee’s counsel modified language from a prior Alaska Supreme Court case to the current law wording of “the substantial cause,” and asked Dr. McCormack if Employee had experienced a “permanent aggravation” of her back on July 24, 2009.  He testified it was still his opinion Employee suffered a permanent aggravation of her preexisting “condition” on July 24, 2009.  He also said the “predominant” reason for her current need for treatment is the preexisting condition.  But, he did not see any significant change on MRI in her underlying physiology.  Dr. McCormack opined all of her preexisting conditions related back to the 1999 and 2000 work-related injuries with Employer and resultant surgeries.  In other words, the 80 percent attribution he gave to preexisting conditions refers to the 1999 injury and surgeries thereafter and related degeneration from those.  He agreed the July 24, 2009 work-related injury caused her need for treatment “in that way” and “at that time,” which she was not receiving before, and “activated” the need at that time and is the substantial cause of the treatment Employee has received since.  Though the July 24, 2009 injury was not the substantial cause of the underlying condition, it was the substantial cause of her need for treatment.  Similarly, the 2009 injury was what set the “chain in motion” causing her to become disabled in 2012.  Dr. McCormack agreed if the issue were “the substantial cause”
 of Employee’s underlying lumbar spine “condition,” it would be the 1999 injury and subsequent surgeries; but the July 24, 2009 work-related injury was the substantial cause of her need for medical care and disability thereafter.  Now that Employee is disabled from working, further surgery may be appropriate in Dr. McCormack’s opinion and he now believes a multilevel fusion surgery is within the realm of medically acceptable options (McCormack).

142) On cross-examination at hearing, Dr. McCormack testified the “prior condition,” from 1999 and 2000, was “the substantial factor . . . in her condition” when he saw her and the 2009 injury caused the need for “acute medical treatment.”  This lasted for about six months.  After six months, the substantial cause of Employee’s need for ongoing care was “the old stuff,” because there was nothing “acute” on her MRI, no new herniated disk, and no objective evidence of any change.  However, after this incident she had sciatica, so the injury was “not a simple strain.”  The underlying condition was not causing Employee any pain or symptoms prior to the 2009 accident, on a clinical basis.  It depends “on how you parse it.”  If someone operates on Employee, they are operating on her preexisting condition because doctors operate on people, not pictures like MRI films.  You could parse the question to say the surgery is based on her symptoms.  Dr. McCormack is aware of literature stating spinal fusions performed in workers’ compensation cases typically do not result in a favorable outcome.  If Employee wants to consider a two or three level fusion, she needs to get more than one opinion.  The only thing that changed was the “lighting up” of her injury in 2009 (id.).

143) The panel chair reviewed the 2005 and 2009 MRI reports with Dr. McCormack and asked whether they reflected a change in the underlying condition.  He testified different doctors describe MRI films differently.  Going from “mild to moderate” on MRI film is like comparing “apples to oranges” unless you have the films side-by-side to compare (id.).

144) In response to a question from panel member Kester, Dr. McCormack stated the 2009 injury was an aggravation of the preexisting condition, which caused a need for treatment.  He would have expected treatment for the injury to last for six months, but Employee has ongoing symptoms.  A diskectomy, like Employee had in 1999 and 2000, generally does not change spine mechanics.  Degenerative disk disease is essentially wearing out of cartilage and other parts in the lumbar spine.  He did not believe Employee had a 100 percent recovery after her second surgery in 2000, given about three years of treatment with Dr. Cox after the second surgery.  However, Employee reached medical stability and was rated with a permanent impairment after the 2000 surgery (id.).

145) Dr. McCormack did not know what it would take to get Employee back to her pre-July 24, 2009 symptom-free status, and he did not think you could “set back the clock” (id.).

146) On February 21, 2012, Employee saw Dr. Eule to review Dr. McCormack’s SIME report.  Dr. Eule reviewed her films and findings and determined Employee was young, motivated, had realistic expectations, and he had delineated from whence her back pain came and it was not just “nebulous discogenic” pain.  Furthermore, Dr. Eule noted Employee was not taking significant pain medication and did not have other chronic problems.  Therefore, he concluded Employee was either doomed to be “incapacitated” and “live in pain,” or there was a reasonable chance she could have significant improvement after surgery.  Dr. Eule noted his proposed procedure was not FDA approved, but he had many patients with discogenic pain note improvement following fusions and arthroplasty (report, February 21, 2012).

147) On March 16, 2012, Dr. Jessen referred Employee to Steven Humphreys, M.D., orthopedic surgeon, for another opinion including possible surgery (Burgess; Referral, Employee’s hearing exhibit 1, March 16, 2012).

148) On May 8, 2012, Employee saw Dr.  Humphreys and complained of constant, moderate, aching pain in the lower lumbar spine, stiffness, muscle spasms and “radicular bilateral arm [sic] pain.”  Though the report contains a typographical error on Employee’s name, the history Dr. Humphreys obtained is consistent with Employee’s medical records.  Dr. Humphreys reviewed x-rays and noted severe collapse of L5-S1, probable foraminal stenosis and moderate to severe collapse at L4-5, and mild to moderate collapse at L3-4.  Dr. Humphreys explained Employee’s treatment options, noting she continued trying to work and was having difficulty with working, as well as with her typical daily living activities.  He recommended, when she was ready, a two-level fusion at L4-5 and L5-S1 with foraminotomies to address her leg pain primarily on the left at L5-S1.  Dr. Humphreys would also consider fusing L3-4 as it was “positive” on the discogram and moderately decompressed.  If surgery did not prove beneficial, Employee could consider a spinal stimulator (chart note, May 8, 2012).

149) On May 16, 2012, Employer controverted Dr. Eule’s proposed surgery based upon SIME Dr. McCormack’s deposition testimony (Controversion Notice, May 14, 2012).

150) On May 23, 2012, Employee filed a petition asking the board to order Employer to pay for what she perceived were Dr. McCormack’s treatment recommendations and referrals to additional specialists, which Employee couched as a “completion” of the SIME (Petition, May 23, 2012).

151) On August 17, 2012, Burgess v. Altria Group, Inc., AWCB Decision No. 12-0140 (August 17 2012) (Burgess I), was issued.  Burgess I declined to order an additional, or “completion,” SIME as Employee had requested (Burgess I).

152) On October 23, 2012, Employee returned to Dr. Eule, complaining of significant low back and leg symptoms.  Employee was concerned she could not sit or stand very long before her legs went numb.  She continued to work for Employer but was taking considerable pain medication.  Her husband was very “nervous and concerned” about Employee operating an automobile under the influence of pain medication, and was worried about Employee doing herself harm by continuing to work.  Dr. Eule reviewed her films and findings again, and concluded the only option would be at minimum fusion of L4-5 and L5-S1, and perhaps disk replacement at the L3-4 level.  He determined Employee was not “doing herself any favors” by being on heavy pain medication and even if she had a fusion, Dr. Eule would restrict her lifting to no more than 50 pounds and no regular bending, lifting or stooping.  Given this analysis, Dr. Eule completed a “disability status” form stating Employee was “totally disabled” and removed Employee from work because she could not do her job without taking significant pain medication, “which is a hazard” (chart note; Disability Status form, October 23, 2012).

153) On November 13, 2012, Dr. Eule stated Employee was “continuously and totally disabled” from working beginning October 23, 2012, to “unknown,” and either he or someone in his office checked the box stating the injury or illness was not related to Employee’s occupation, and stated Employee needed to have surgery (report, November 13, 2012).

154) In his post-hearing deposition, Dr. Eule testified he is a board-certified orthopedic surgeon, emphasizing spine surgery, and Employee was his patient.  He reviewed several medical records attached to Employee’s counsel’s December 10, 2012 cover letter.  He first saw Employee on April 7, 2011.  After reviewing his initial report, and in response to the question  “do you believe that she suffered in 2009 a significant aggravation of her underlying back condition,” Dr. Eule stated:

I mean, clearly, it seems to be ongoing during this whole time.  She may have had a period of time where she was less symptomatic, then, certainly, her injury slash aggravation, from which she’s never really kind of got back to this kind of in-between stage, it sounds like that she had (Eule depo. at 9).

155) In Dr. Eule’s opinion, Employee never got back to the stage she was from 2006 to 2009 where she was “more symptom free” (id.).  The 2009 work injury was a significant aggravation (id. at 10).  Because Employee’s symptoms did not go away and are “still bothering her,” Dr.  Eule “would call it a permanent aggravation” (id).  When asked if he agreed with Dr. Carlson that the 2009 aggravation, acceleration or combination was “the substantial cause” of Employee’s “current need for treatment,” Dr. Eule testified “that’s what’s pushed her to where she is now, yes, it seems to be” (id.).  The 2009 work injury pushed Employee “over the edge” (id. at 11).
156) Similarly, the 2009 work-related aggravation is the substantial cause of Employee’s current disability, i.e., her inability to work, in Dr. Eule’s opinion (id.).
157) Dr. Eule was shown two “to the physician” reports, both signed and dated by him on November 13, 2012.  On one report, in response to question eight: “Is this injury or illness related to the patient’s occupation?” the form has the “no” box checked.  The other form, a photocopy of the first, has the “no” box in question eight crossed out and the “yes” box checked, with the words “Claim filed on 7/24/2009” hand-written.  After reviewing these two reports, Dr. Eule said the form is a “checked box kind of thing,” his staff makes errors and mistakes on these forms and they complete many of them.  His staff helped him complete the original form and patients are listed by “the type of insurance they have” whether it be private, workers’ compensation or Medicare, for example.  Employee was listed on all of her visits as “private insurance,” so Dr. Eule guessed most likely his staff was helping him fill out the form and his staff said it was not workers’ compensation; that would be “the most likely explanation.”  Dr. Eule did not intend through the form to state a medical opinion Employee’s need for surgery was or was not work-related (id. at 11-12).
158) Dr. Eule also agreed with Dr. Kahn’s opinion Employee’s work for Employer from 1988 to present including injuries in 1999, 2000, 2003, 2004 and the July 24, 2009 work-related injury, together, were the substantial cause of her need for treatment and said “I think that’s very -- definitely very plausible” (id. at 14).
159) Dr. Eule did not recall having seen the 2005 MRI but it would not surprise him if it said Employee had “severely degenerative levels” (id. at 19).
160) Dr. Eule agreed with Dr. McCormack that the acute treatment Employee required for the initial six months after her July 2009 injury was related to the injury (id. at 23).
161) In response to the question whether he agreed with Dr. McCormack that after the first six months, Employee’s preexisting condition, rather than her work related injury, is what required the need for additional treatment, Dr. Eule said:
But, you know, the biggest factor -- and we have to have -- you know, me, as a physician, I have to place some stock in what the patient says what she does, and her previous work history and all these other things.  If someone has an injury and then they can never get back to their same status of function, you know, irregardless of whether or not we can pick out a small change in their films or not, you know, that’s the substantial factor in where they are today.

So she’s -- you know, my opinion is she seems like a pretty reasonable woman.  She’s worked, despite having back problems, off and on, but since this last injury, it’s been much more -- she’s been much more -- she’s been in much more pain and incapacitated.

So, yeah, you try to work through the acute phase, but she never got back to her same level of function that she had before that injury.  And so, to me, it’s not all necessarily related to her previous stuff (id. at 23-24).

162) Dr. Eule identified all “substantial factors” in Employee’s “condition” when he saw her: her 1999 surgery; recurrent disk and 2000 surgery; natural progression of her degenerative disk disease; heredity; 10 years of back pain; and the July 24, 2009 work-related injury (id. at 25-26).  Of all those, “the substantial cause” of Employee’s need for treatment as of January 1, 2010, would be “that she blew out that disk at 5-1 are the biggest, probably, thing, and then she seemed to be -- I don’t know of a good term, but -- kind of sputtering along there until this last injury.  So that was another substantial factor.”  The disk injury in 1999 is the reason she “has some chronic back pain,” except now she may have injured levels above the previously injured level (id. at 27-28).  In Dr. Eule’s opinion,” we don’t have a good explanation for her 4-5 and 3-4 problems “other than potentially . . . those two, which now need addressing, were potentially from this 7/09 injury” (id. at 28).
163) Summarizing his testimony, Dr. Eule concluded the July 24, 2009 injury made Employee’s current disability worse, regardless of the cause of “her underlying physiology.”  The blown out disk in 1999 at L5-S1 is unquestionably the biggest reason why that disk is the “most severely degenerative” (id. at 33).
164) At hearing, Dr. Humphreys testified he is an orthopedic surgeon and treats Employee.  He is conservative when it comes to performing spinal surgery.  He understood Employee had two back surgeries previously, and did reasonably well for an extended period.  She had her most recent work-related injury, and her situation has not improved and progressively worsened.  In Dr. Humphrey’s opinion, Employee has significant symptoms, has lived with this for a lengthy period of time, and appears to be a reasonable surgical candidate.  Employee has no “emergency,” and does not “need to have” surgery, but Dr. Humphreys opined he could probably improve her situation with surgery.  After the July 24, 2009 injury, Employee’s symptoms got to where she could no longer deal with the pain and the pain became a “point of focus.”  In Dr. Humphrey’s opinion, the July 24, 2009 injury was also a permanent aggravation of the underlying degenerative condition in Employee’s spine.  Though the work injury did not cause the underlying condition, it is the reason why surgery is now recommended.  As it has been over three years since the last work-related injury, it is unlikely Employee’s situation will ever return to her pre-injury status (Humphreys).

165) Dr. Humphreys does not have any records for Employee from before December 29, 2009.  He did not review any pre-2009 radiographic reports.  Though reviewing these would be “helpful,” they are “not critical” and the determination for surgery and causation is based primarily upon a patient’s history.  His opinions are based solely on Employee’s historical reports.  However, he also reviewed November 15, 2012, November 18, 2011, and December 29, 2009 MRI scan reports and the May 13, 2011 CT scan report along with the May 13, 2011 discogram report and Dr. Jessen’s notes from March 16, 2012.  Dr. Humphreys recommends surgical fusion at the bottom two lumbar levels because Employee has primarily back pain.  He would also recommend decompressing the foramen on the right side at the L5-S1 level, which he believes is causing some of her leg pain.  Depending upon what he observed during surgery, Dr. Humphreys would expect to fuse L4-5 and L5-S1, and possibly L3-L4.  Employee’s right leg pain is significantly worse since the 2009 work-related injury.  The July 24, 2009 injury is the substantial cause of Employee’s current need for a lumbar spine fusion.  Dr. Humphreys was not aware back fusion had been discussed previously and was unaware Employee had a PPI rating.  He was unaware of Employee’s pre-injury history in large measure.  The degenerative disease in Employee’s spine did not result from her July 24, 2009 work-related injury.  In Dr. Humphreys’ opinion, substantial factors contributing to Employee’s “current condition” and her need for treatment included: the 1999 injury and resultant surgery; the 2000 surgery; the degenerative disk disease’s progression; the July 24, 2009 work-related injury; genetics; and age.  Of all of the substantial factors Dr. Humphreys listed, “the substantial factor” in Employee’s current need for treatment is the July 24, 2009 injury, because once she got injured to a point where she could not function and had pain, which interfered with the ability to function, and she could no longer live with the pain, this became the substantial factor.  Dr. Humphreys is more concerned with the symptoms, which causes Employee pain.  Therefore, regardless of what the imaging studies say, the July 24, 2009 injury is what Dr. Humphreys opines is the most important factor.  Absent the July 24, 2009 work-related injury, Employee’s degenerative disk disease would continue to progress at a constant rate unless something accelerated it like additional surgery or an injury.  The degenerative disk disease was progressing, then something happened which accelerated it, like perhaps an annular tear on July 24, 2009.  It is hard to determine what “pushes it over the edge” and requires spinal surgery.  Dr. Humphreys has no basis to dispute Dr. McCormack’s opinion nothing objectively changed on the imaging studies as a result of the July 24, 2009 work-related injury (id.).

166) Dr. Humphreys has published his own peer-reviewed studies concerning efficacy of lumbar spine surgery.  He routinely sees patients who do very well with multilevel, lumbar fusion surgery.  Though workers’ compensation patients and patients with multiple back surgeries do worse typically, patients who do not smoke, and continued to work, typically do better.  Dr. Humphreys opined there is a “good’ likelihood 50 to 75 percent of Employee’s back pain and part of her leg pain will improve following a two-level fusion.  She also has a reasonable chance of adjacent level breakdown, which may require additional surgery in the future.  “It ultimately becomes the patient’s choice” whether or not to have lumbar fusion surgery (id.).

167) Objectively, MRI films “may look the same,” but the subjective symptoms may change significantly for the patient.  Dr. Humphreys agreed something must have happened on July 24, 2009, to cause Employee to have symptoms, which have increased and worsened since then according to Employee.  When asked whether the July 24, 2009 injury was “the substantial cause of her condition today,” Dr. Humphreys stated “the substantial cause of the imaging” may or may not be from the accident, but the substantial cause of the treatment since July 24, 2009 was “the most recent accident.”  In his opinion, the causation issue boils down to whether or not “you believe the patient,” who in this instance said her symptoms worsened after the accident and never returned to her pre-injury level.  Dr. Humphreys believes Employee is a “reliable patient.”  The degeneration on MRI scans is not always associated with pain.  He has seen patients with “horrible” looking MRIs, who have no symptoms.  “If she hadn’t had this last incident, I don’t think we would be having this discussion.”  Even assuming a physician suggested surgery before the 2009 injury, Employee for some reason chose not to have surgery until the most recent injury.  In Dr. Humphreys’ opinion, a spinal fusion is a “pretty big step,” and a person’s symptoms must be significant enough to “push someone over the edge” and make them decide to actually have it.  Dr. Humphreys opined “absolutely,” this July 24, 2009 injury could have put Employee’s degenerative spine on “a different course” than it would have been on if not for this injury.  Most of Dr. Humphreys’ patients who have had discectomies never return for further surgery (id.).

168) When asked to compare the radiologist’s findings on Employee’s January 31, 2005 MRI scan to the December 29, 2009 MRI scan findings, Dr. Humphreys knew one of the radiologists, and it helps to know the radiologist because you understand how he reads things.  However, it is difficult to compare MRI films and reports because the machines on which the films are taken are different, and physicians read them differently.  In his opinion, not much can be taken by fact finders from MRI films either being different, or being the same.  Furthermore, MRI films are taken while the patient is lying down, not stressing the spine and this position is least likely to show pressure on areas which could cause the patient’s pain.  It again comes down to “listening to the patient,” and deciding whether you believe Employee’s account of her injury and subsequent symptoms.  In his opinion, in regards to Employee’s past medical records, the older “words on a page” get, the less helpful her prior medical records are (id.).

169) Employee’s job for Employer in Alaska requires her to work five days per week, usually 10 hours per day, with all except about one-half day outside her home office.  Monthly, Employee must fly to remote places like King Salmon, Barrow, and Nome as part of her territory.  She probably puts about 24,000 miles per year on her company-provided vehicle while working road-accessible territory (Burgess).

170) Employee initially saw Dr. Carlson for her July 24, 2009 work-related injury, as he was her family doctor.  He referred her to Dr. Kahn, paint management specialist, who treated her for a while for her back and leg pain.  Dr. Carlson next referred Employee to Dr. Wright, whom Employee saw, but she did not use him because Dr. Wright wanted to do surgery immediately with no other options offered.  Dr. Carlson referred Employee to orthopedic surgeon Dr. Peterson, who Employee never saw.  Dr. Kahn referred Employee to Dr. Jessen, neurologist, for a neuropathy test.  Dr. Kahn referred Employee to orthopedic surgeon Dr. Eule, to check into surgical options.  Lastly, Dr. Jessen referred Employee to Dr. Humphreys for another surgical opinion (Burgess).
171) All the above referral physicians are specialists (experience; observations).
172) Employee’s physicians’ referrals to various specialists for second opinions are consistent with SIME Dr. McCormack’s recommendation she obtain several opinions (record, observations).
173) A case of cigarettes includes 60 cartons, divided into two halves.  When injured in 2009, Employee had been counting cigarettes to return for an excise tax refund.  She would break down the cartons into two halves, count the cigarettes, and put the cartons back together, lifting and twisting while she moved cases from floor to table level.  While doing this, Employee felt her back hurt and her right-sided sciatica became irritated.  She finished the job and drove to Soldotna, which took about three hours.  By the time she arrived in Soldotna, Employee had difficulty exiting the vehicle.  Since her 2009 work injury, Employee has had constant sciatica in the right side, which has also moved to her left side.  Though she had left-sided sciatica before this injury, it was nothing like it has been since 2009.  After the July 24, 2009 injury, numbness has increased to the extent her entire leg and sometimes her buttock is numb, whereas before only her toes and feet were occasionally numb.  The numbness never goes away now, as compared to before when there were lengthy periods of no numbness.  Physical therapy in the past alleviated sciatica flares, but now physical therapy is not affecting the symptoms.  Employee’s back pain has also increased compared to pre-July 24, 2009.  She now takes Nucynta every six hours, which makes her dizzy, affects her concentration, and interferes with her driving ability.  Employee tried to keep working while taking this medication, but found it difficult.  Dr. Eule recently removed Employee from working because of her symptoms.  She recently sold her halibut boat because she cannot use it anymore, and the only activity she does now is occasional fishing.  Employee sold her ATVs and snow machines because she can no longer use them (Burgess).

174) Employee does not recall any physician ever telling her she had to have fusion surgery or that it was approved, until after her July 24, 2009 injury.  She recalls her early physicians telling her if she ever needed surgery, it would probably have to be a fusion as “the only option” (id.).

175) Employee did not like Dr. Wright’s recommendation because she thought he was too quick to suggest surgery.  Dr. Jessen’s nurse told Employee she had a good result from Dr. Humphreys with a neck fusion, and Employee wanted to see him for surgical consultation.  Furthermore, she was very comfortable with him and liked the idea of having the surgery near her home, where he practices, and not having to drive 150 miles after having surgery in Anchorage (id.).

176) Employee considered surgery for a long time before deciding to have it.  She decided she wanted an ability to do more than “just go to work” and did not want to rely on pain pills with all the associated side effects. This is how she decided to go forward with Dr. Humphreys’ surgical recommendation.  Employee considered having her health insurer pay for the surgery but that has not yet been determined.  Employee wants to get off medication and return to her job, which she enjoys “very much.”  Because the pain has never gone away after July 24, 2009, Employee believes her work injury is the cause of her need for surgical treatment (id.).

177) Employee conceded the worst back pain she ever had was after the 1999 injury.  She agrees with Dr. McCormack’s opinion the 2009 injury did not change her permanent physical restrictions because no physician increased her restrictions since 2000 (id.).

178) Employee gave a form to Dr. Eule’s office to complete for disability purposes.  After Dr. Eule’s office completed the form, Employee eventually made a copy, altered it, and stated her disability was caused by her employment and hand-wrote on the form that she had filed a workers’ compensation claim.  She conceded Dr. Eule’s office was unaware she had made this change, which she made to inform Employer she had a claim.  Employee’s intent was not to deceive anyone by altering this document, but was to simply clarify she believed this was a work-related injury (id.).

179) Employee is credible (experience, judgment, observations and inferences drawn from all the above).

180) In her hearing brief, Employee offered three theories in support of her claim: First, her 2009 injury is “the substantial cause” of her current disability and need for medical treatment; second, Employee’s “employment” includes her 1999 and 2000 injuries while working for Employer in Idaho, and the resultant weakening of her lumbar spine from these injuries and resultant surgeries along with the  2009 work injury, together are “the substantial cause” of her current disability and need for medical treatment; third, the 2009 work injury is a permanent aggravation of Employee’s preexisting lumbar spine condition.  Employee asked the board to determine employment was the substantial cause of the current disability and need for treatment, and specifically, wants an order requiring Employer to pay for lumbar fusion surgery, as both work-related and as reasonable and necessary medical treatment (Debbie Burgess’ Hearing Brief, November 14, 2012, at 2).  
181) Employee also argued this decision could affix liability on Employer as a result of the 1999 and 2000 Idaho injuries, based on a jurisdictional argument (Employee’s hearing arguments).

182) The only issues for hearing are the substantial cause of Employee’s current need for medical treatment, “extraterritoriality,” and attorney’s fees and costs (Prehearing Conference Summary, October 11, 2012).

183) Employer argued the July 24, 2009 injury is not the substantial cause of Employee’s need for lumbar surgery, and contends the progressive degenerative change is the substantial cause.  It further contends in an aggravation or acceleration case, the appropriate legal standard is still the substantial cause of the need for treatment.  Employer contends the board has no jurisdiction to order any relief related to injuries occurring in Idaho.  It further argues a three level surgery is not reasonable and necessary, and contends Employee has doctor shopped and Dr. Eule’s October 23, 2012 report should not be considered for any purpose (Employer’s Hearing Brief for August 15, 2012 (sic) Procedural Hearing, November 14, 2012).

184) Employee claims total attorney’s fees of $35,215 and total costs of $1,517.33 for services rendered from November 23, 2010 through November 19, 2012, at rates varying from $250-$300 per hour for Eric Croft, and $400 per hour for Chancy Croft (Affidavit of Fees and Costs to 11-13-2012; Supplemental Affidavit of Fees and Costs to 11-13-2012 [sic], November 14, 2012 and November 19, 2012, respectively).

185) Employer objected to Employee’s attorney’s fees and costs, in part, alleging some were duplicate, some arose from Employee’s unsuccessful pursuit of additional SIME opinions, some were “block” billed, some were unclear, and Eric Croft charges too much.  Employer contends Eric Croft’s fees should be reduced by 35.4 hours and Chancy Croft’s fees should be reduced by .9 hours (Partial Objection to Employee’s Affidavit Fees and Costs to 11-13-2012, December 7, 2012).

186) Employee double billed services on December 9, 2010, and January 23, 2012, resulting in a 1.4 overcharge (observations).

187) Employee was not successful in Burgess I on the SIME issue.  Total time Eric Croft spent on this issue is 20.1 hours, and Chancy Croft .9 hours (id.).

188) There is a difference between prevailing on issues, and prevailing on arguments regarding issues (experience, judgment).

189) Eric Croft’s fee affidavit on page 3 has an entry for November 8, 2012, which does not line up exactly with the services rendered.  However, the entry is understood to read: “TCF Griffin, TCF Client, P. Jones to cancel depo. 0.08”.

190) Eric Croft has been awarded attorney’s fees for services performed in 2012, in two prior decisions, at the rate of $285 per hour (observations).

191) The $285 hourly rate is a reasonable rate to compensate Eric Croft for legal services performed in 2012, compared to fees awarded to other workers’ compensation claimants’ attorneys given his experience representing injured workers (experience, judgment, observations and inferences drawn from all the above).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

Under pre-2005 law, a preexisting disease or infirmity does not disqualify a claim under the work-connection requirement if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the death or disability for which compensation is sought.  Thornton v. Alaska Workmen’s Compensation Bd., 411 P.2d 209, 210 (Alaska 1966).  In Burgess Constr. Co. v. Smallwood, 623 P.2d 312, 317 (Alaska 1981), the Alaska Supreme Court addressed the causation question in aggravation, acceleration or combination cases and held a claim is compensable upon a showing employment aggravated, accelerated, or combined with a preexisting condition to produce disability.  Id, at 315 (citing Thornton, 411 P.2d 209, 210; Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595-96 (Alaska 1979); Hawkins v. Green Associated, 559 P.2d 118, 119 (Alaska 1977); Beauchamp v. Employers Liability Assurance Corp., 477 P.2d 993, 997 (Alaska 1970); 1 A. Larson, Workmen’s Compensation Law s 12.20 at 276 (1978)).   Liability is imposed whenever employment is established as a causal factor in the disability and a causal factor is a legal cause if “it is a substantial factor in bringing about the harm” or disability at issue.  Smallwood, 623 P.2d at 317.  The court stated, therefore, the causation question in Smallwood was whether employment aggravated, accelerated or combined with an employee’s preexisting condition so as to be “a substantial factor” in bringing about his disability.  Id. 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  “An employee’s preexisting condition” will not relieve an employer from liability in a proper case (id. at 534).  In Rogers & Babler, the Alaska Supreme Court discussed factors considered when determining whether an aggravation, acceleration or combination is “a substantial factor” in the resulting disability.  It adopted the “but for” cause-in-fact test in cases involving a preexisting condition and an aggravation, but held the test does not mean a claimant must prove “but for” the subsequent trauma the claimant would not be disabled.  Instead, the claimant only must prove “but for” the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree.  In other words, the claimant must prove the aggravation, acceleration or combination was “a substantial factor” in the resulting disability.  Id. at 533.  A finding disability would not have occurred “but for” employment may be supported not only by a doctor’s testimony, but “inferentially from the fact” an injured worker “had been able to continue working despite pain prior to” the subject employment “but required surgery after that employment.” A finding reasonable persons would find employment was a cause of the employee’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.”  However, there is also no reason to suppose Board members who so find “are either irrational or arbitrary.”  That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” (id.).

“Thus, for an employee to establish an aggravation claim under workers’ compensation law, the employment need only have been ‘a substantial factor in bringing about the disability.’  Hester v. State, Public Employees’ Retirement Board, 817 P.2d 472 (Alaska 1991) suggests when a job worsens an employee’s “disease” so he can is no longer “capable of working,” that constitutes an ‘aggravation’ -- even when the job does not actually worsen the underlying “condition.”  “It is basic that an accident which produces injury by precipitating the development of a latent condition or by aggravating a preexisting condition is a cause of that injury.”  Id. at 475; citing 22 Am.Jur.2d Damages § 280 (1988); see also, LaMoureaux v. Totem Ocean Trailer Express, Inc., 632 P.2d 539 (Alaska 1981).  “We believe that increased pain or other symptoms can be as disabling as deterioration of the underlying disease itself.”  Hester, 817 P.2d at 476 n. 7.

In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the board denied an injured worker’s claim for a knee injury.  The Alaska Supreme Court, citing the board’s analysis said:

After weighing the three doctors’ opinions, the Board concluded that Dr. Frost’s report constituted affirmative evidence that DeYonge’s condition was not ‘aggravated or accelerated by her work.’  In his report, Dr. Frost suggested that DeYonge’s arthritic condition had ‘probably been developing slowly for years and . . . was not specifically caused by her job.’  He also suggested that ‘any stressful use of her knees would have increased her symptoms.’  These statements tend to demonstrate that a non-work-related factor -- DeYonge’s genetic predisposition for arthritis and its natural degenerative progression -- caused DeYonge’s underlying impairment.  But we have established ‘that a preexisting . . . infirmity does not disqualify a claim under the work-connection requirement if the employment aggravated, accelerated, or combined with the . . . infirmity to produce the . . . disability for which compensation is sought’ (footnote omitted).  Dr. Frost’s explanation does not exclude DeYonge’s employment as a substantial factor in the aggravation of her arthritis.  On the contrary, Dr. Frost believed that DeYonge’s employment with NANA/Marriott did worsen her symptoms: ‘Certainly the type of duties which she performed as a housekeeper . . . would have been a substantial factor in increasing her symptoms.’  

In his conclusions, Dr. Frost distinguished between aggravation of DeYonge’s symptoms and aggravation of her underlying condition.  But in Hester v. State, Public Employees’ Retirement Board, we explicitly declined to differentiate between the aggravation of symptoms and the aggravation of an underlying condition in the context of a claim for occupational disability benefits (citation omitted).  ‘We reject the distinction . . . between worsening of the underlying disease process and worsening of the symptoms of a disease’ (citation omitted). . . .  Although Hester arose under a different statutory scheme, (citation omitted) the principle that we enunciated there -- that worsened symptoms may be compensable -- is equally persuasive in the context of workers’ compensation (id. at 96 (emphasis in original)).

DeYonge concluded: “Thus, for an employee to establish an aggravation claim under workers’ compensation law, the employment need only have been “a substantial factor in bringing about the disability” (id.; emphasis in original).
Smallwood, Rogers & Babler, Hester and DeYonge were based on the causation standard applied in workers’ compensation cases prior to the Act’s 2005 amendments, which imposed liability whenever employment was “a substantial factor” in an employee’s disability, death or need for medical treatment.  City of Seward v. Hansen, AWCAC Decision No. 146 at 10 (January 21, 2011).  

In 2005, the legal “causation” definition changed to “contract” the Act’s coverage.  For an injury occurring on or after November 7, 2005, the board must evaluate the relative contribution of all causes of disability, death or need for medical treatment and award benefits if employment is, in relation to all other causes, “the substantial cause” of the disability, death or need for medical treatment.  Hansen, at 11-14.  When all causes are compared, only one cause can be “the substantial cause.”  Id.  

In State of Alaska v. Dennis, AWCAC Decision No. 036 at 11-13 (March 27, 2007), the commission stated the “last injurious exposure” rule provides: “The last employer: (1) whose employment aggravated, accelerated or combined with the prior injury (i.e. is a cause in fact), and (2) whose employment is a legal cause of the disability is liable for the whole payment of the disability compensation.”  Id. at 11 (emphasis in original).  Dennis explained the 2005 amendments to the Act only modified the definition of “legal cause” from “a substantial factor” to “the substantial cause.”  The amendments did not abrogate the “last injurious exposure” rule itself, which still operates to prevent apportionment of liability of injury between or among employers.  Id.  See, e.g., Senate Free Conference Committee Meeting Minutes at 1:35:19-1:39:56, S.B. 130, May 21, 2005, remarks by Kristin Knudsen, Assistant Attorney General, Department of Law:

The board must look at the disability at the time the claim was filed or when medical treatment was occasioned by the employment.  If a person had 8 years of exposure [with a prior employer], continued to be employable and did not experience any symptoms, the subsequent employer would have a difficult time establishing that the latest employment was not the substantial factor in the need for medical treatment.  [Ms. Knudsen] emphasized the determination is based on the need for medical treatment at the time.

See also Rogers & Babler, 747 P.2d at 533.  

In 2005, the Alaska Legislature considered and rejected proposed amendments to 
AS 23.30.395(17)’s “injury” definition to state:

18  Sec. 42.  AS 23.30.395(17) is amended to read: 

19  (17)  ‘injury’ means accidental injury or death arising out of and in the 

20  course of employment, and an occupational disease or infection that [WHICH] arises 

21  naturally  out  of  the  employment  or  that  [WHICH]  naturally  or  unavoidably  results 

22  from an accidental injury; “injury” includes breakage or damage to eyeglasses, hearing 

23  aids, dentures, or any prosthetic devices that [WHICH] function as part of the body 

24  and  further  includes  an  injury  caused  by  the  wilful  act  of  a  third  person  directed 

25  against  an  employee  because  of  the  employment;  ‘injury’  does  not  include 

26  aggravation, acceleration, or combination with a preexisting condition, unless the 

27  employment is the major contributing cause of the disability or need for medical 

28  treatment . . . . (http://www.legis.state.ak.us/PDF/24/Bills/SB0130C.PDF).
SB 130’s passed version, which amended AS 23.30.010(a) to its current “coverage” language including “the substantial cause,” did not eliminate “aggravations” from the statutory “injury” definition (http://www.legis.state.ak.us/PDF/24/Bills/SB0130L.PDF).

In O’Hara v.  Carr-Gottstein Foods Safeway, Inc., AWCAC Decision No. 093 (December 4, 2008), the appeals commission affirmed a board decision denying an injured worker’s claim for benefits for a herniated disk.  The board’s decision was based primarily on its finding the employee was not credible because she had symptoms consistent with a herniated disk several months before the alleged work-related event.  When she finally sought medical attention after claiming she hurt her back lifting a bucket of water at work, the injured employee never mentioned to any of several physicians anything about the alleged work injury.  At hearing, the employee’s only liability theory was that she herniated her disk when she picked up the water bucket at work.  She did not argue she had a preexisting herniated disk; she was able to live with the condition; she would not have required surgery but for lifting the water bucket; or she would have been able to continue working but for the injury (id. at 7).  Therefore, the commission concluded the board properly focused on whether lifting the bucket was the substantial factor in bringing about the herniated disk.  O’Hara set forth the new legal standard under AS 23.30.010(a), which required the board to evaluate the relative contribution of different causes of the disability or need for medical treatment.  O’Hara explained compensation was payable under the Act only if in relation to other causes the employment is the substantial cause of the disability or need for treatment.  It further noted a work-related injury may result in temporary disability and treatment to restore the employee to pre-injury status, without necessarily being the substantial factor in bringing about the need for all future medical treatment of the underlying condition (id.).

In City of Seward v. Hansen, AWCAC Decision No. 146 (January 21, 2011), the appeals commission reversed a Board decision finding in the injured worker’s favor in a degenerative knee case.  The employee’s attending physician initially stated the work incident was the substantial cause of Hansen’s right knee condition and need for treatment.  An EME and SIME physician opined work was not the substantial cause of the need for a knee surgery, but rather, the degenerative changes were the substantial cause.  After reviewing these reports, the employee’s attending physician changed his opinion and agreed the work was not the substantial cause of the employee’s need for knee surgery.  Consequently, the commission held the employee was left with absolutely no medical evidence supporting his claim (id. at 8-9).  Again, the commission reviewed the legal test under AS 23.30.010(a) and explained how the board should apply “the substantial cause test.”  It concluded no substantial evidence supported the board’s decision (id. at 9).

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

An injured worker is entitled to a prospective determination of whether the injury is compensable, regardless of any pending claim for medical care or other benefits.  Summers v. Korobkin Construction., 814 P.2d 1369 (Alaska 1991).

AS 23.30.120.  Presumptions  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute (id.; emphasis omitted).  The presumption application involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a “preliminary link” between his or her injury and the employment.  See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  For injuries occurring after the 2005 amendments to the Act, if the employee establishes the link, the presumption may be overcome at the second stage when the employer presents substantial evidence, which demonstrates a cause other than employment played a greater role in causing the disability or need for medical treatment.  Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 at 7 (March 25, 2011).  Because the board considers the employer’s evidence by itself and does not weigh the employee’s evidence against the employer’s rebuttal evidence, credibility is not examined at the second stage.  See, e.g., Veco, Inc. v. Wolfer, 693 P.2d 865, 869-70 (Alaska 1985).  
If the board finds the employer’s evidence is sufficient to rebut the presumption, it drops out and the employee must prove her case by a preponderance of the evidence.  She must prove that in relation to other causes, employment was “the substantial cause” of the disability or need for medical treatment.  Runstrom, AWCAC Decision No. 150 at 8.  This means the employee must “induce a belief” in the minds of the fact finders the facts being asserted are probably true.  See Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  In the third step, the evidence is weighed, inferences are drawn from the evidence, and credibility is considered.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005).  The board has sole discretion to determine weight accorded to medical testimony and reports.  When doctors’ opinions disagree, the board determines which has greater credibility.  Moore v. Afognak Native Corp., AWCAC Decision. No. 087 at 11 (August 25, 2008).  In determining whether there is substantial evidence to support a Board decision, a court “must take into account whatever in the record fairly detracts from its weight.”  Delaney v. Alaska Airlines, 693 P.2d 859, 863-64 n. 2 (Alaska 1985) overruled on other grounds 741 P.2d 634, 639 (Alaska 1987) (quoting Universal Camera Corp. v. NLRB, 340 U.S. 474 (1950)).

AS 23.30.145.  Attorney Fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.  Harnish Group, Inc., 160 P.3d 149 (Alaska 2007).  Attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them.  Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).  Fees for time spent on de minimis issues will not be reduced if the employee prevails on the primary issues at hearing.  Uresco Construction Materials, Inc. v. Porteleki, AWCAC Decision No. 152 at 14-16 (May 11, 2011).  
AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.180.  Costs and attorney’s fees.  

. . .

(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.   If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

 
(c) Except as otherwise provided in this subsection, an attorney fee may not be collected from an applicant without board approval.  A request for approval of a fee to be paid by an applicant must be supported by an affidavit showing the extent and character of the legal services performed. . . . 


(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.


(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed. . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under 
AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.

(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

. . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim…

ANALYSIS

1) Were the oral orders admitting Employer’s evidence from Dr. Eule’s office, and leaving the record open for Dr. Eule’s post-hearing deposition correct?

As a preliminary matter, Employee objected to Employer offering into evidence at hearing copies of documents from Dr. Eule’s office.  She contended the documents were not timely filed, and incorrect inferences might be drawn from marks on the documents attributed to Dr. Eule.  An oral order overruled Employee’s objection and accepted the documents.  To address Employee’s objection, the record remained open for the parties to depose Dr. Eule.  Dr. Eule’s deposition answered concerns Employee had about the records and Dr. Eule’s medical opinions, authenticated the records, and provided proper foundation.  Furthermore, following this procedure allowed Employee to testify concerning the documents, which contained her handwritten notations.  This process proved simple and summary, and was quick, efficient, and fair, at a reasonable cost to Employer.  AS 23.30.001; AS 23.30.005(h).  Lastly, Dr. Eule’s deposition helped best ascertain the parties’ rights.  AS 23.30.135.  Accordingly, the oral orders admitting Employer’s documents from Dr. Eule’s office into evidence over Employee’s objections, and leaving the record open for Dr. Eule’s deposition were correct.

2) Did Employee make an unauthorized change of attending physician?

The law allows an injured worker to select an attending physician.  AS 23.30.095(a).  Employee may get innumerable referrals from her attending physician to specialists.  These referrals do not count as changes in Employee’s choice of attending physician (id.).  The law also allows an injured worker to make one change in her choice of attending physician without Employer’s written consent.  It is indisputable Employee first saw Dr. Carlson for her July 24, 2009 work injury.  He provided treatment and opinions regarding her injury, and thus became her “attending physician.”  8 AAC 45.082(b)(2).  On December 24, 2009, he referred Employee to Dr. Kahn for pain management.  Dr. Kahn is a pain management specialist.  Dr. Carlson referred Employee to Dr. Kahn again on May 4, 2010.  On May 4, 2010, Dr. Kahn referred Employee to Dr. Wright.  Dr. Wright is a neurologist, which is a separate specialty.  Employee was displeased with Dr. Wright because he was too fast to recommend surgery.  On December 6, 2010, Dr. Carlson referred Employee to Dr. Peterson, an orthopedic surgeon.  Orthopedic surgery is a medical specialty, but Employee never saw Dr. Peterson.  On March 25, 2011, Dr. Kahn referred Employee to Dr. Jessen, who is a neurologist.  As noted above, neurology is a medical specialty.  On or about April 7, 2011, and again on May 13, 2011, Dr. Kahn referred Employee to Dr. Eule, who is a specialist in orthopedic surgery.  Lastly, on March 16, 2012, Dr. Jessen referred Employee to Dr. Humphreys, also an orthopedic surgeon.

Employer’s objection to Dr. Eule’s October 23, 2012 report was based on its belief Employee changed her attending physician from Dr. Eule to Dr. Humphreys.  Employer believed Employee had no referral to Dr. Humphreys, and then returned to Dr. Eule, making his last visit an unauthorized change of attending physician.  8 AAC 45.082(c).  However, Employer was, until hearing, unaware of a medical record demonstrating Dr. Jessen referred Employee to Dr. Humphreys for another surgical consultation.  Therefore, Employee demonstrated she did not make an unauthorized change in her choice of attending physician.  All specialists Employee saw were by referral.

Employer asked the panel to disregard Dr. Eule’s October 23, 2012 medical record under 8 AAC 45.082(c).  Since Employee had a referral from Dr. Jessen to Dr. Humphreys and from Dr. Kahn to Dr. Eule, she did not make an unlawful change of physician.  Accordingly, as the only relief Employer sought on this issue was non-consideration of Dr. Eule’s October 23, 2012 report, its request will be denied and Dr. Eule’s report may be considered.  However, reliance on Dr. Eule’s October 23, 2012 report on the presented issues is unnecessary and it is not relied upon to support this decision and order.  Dr. Eule’s October 23, 2012 report said Employee was recently disabled from work because of her July 24, 2009 injury.  But temporary total disability is not at issue in this hearing and this specific report has little relevance to “coverage” issues.  
AS 23.30.010(a).  Employee testified Dr. Eule recently took her off work, a fact Employer does not dispute.  Employee’s recent disability is relevant to the medical treatment issue, discussed below.  However, the treatment issue result would be the same even without Dr. Eule’s October 23, 2012 report.  Furthermore, Dr. Eule was deposed post-hearing and the parties had an opportunity to question him about all his reports.  Lastly, SIME physician Dr. McCormack recommended Employee seek several medical opinions before deciding whether or not to have lumbar surgery.  In these circumstances, the number of referral specialists Employee saw was not unreasonable.  Employer’s request to strike the report will be denied.

3) Is Employee’s July 24, 2009 injury still the substantial cause of her need for medical treatment for her lumbar spine?

Employee cites three theories under which she claims entitlement to continuing medical care under the Act: (1) her 2009 work injury is the substantial cause of Employee’s current need for medical treatment; (2) Employee’s 1999 and 2000 Idaho work injuries, back weakening from her 1999 and 2000 surgeries, and her 2009 work injury together are the substantial cause of her current need for medical treatment; and  (3) the 2009 work injury is a permanent aggravation of Employee’s preexisting condition and thus the substantial cause of her current need for medical treatment.  

It is undisputed Employee had a work injury on July 24, 2009.  All physicians in this case agreed she suffered at least an acute exacerbation or aggravation of her underlying degenerative lumbar condition, which caused the need for medical treatment for at least some period of time.  The time varies from a month to nearly a year and up to the present and continuing.  The question decided here is whether the July 24, 2009 injury is still the substantial cause of Employee’s need for medical treatment for her lumbar spine, including recommended surgery.  AS 23.30.010(a). 


It is also undisputed Employee had degenerative changes in her spine, which preexisted her July 24, 2009 injury with Employer.  Thus, this is an “aggravation, acceleration or combination with” type injury case.  A preexisting disease or infirmity does not disqualify a claim under the work-connection requirement if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the disability or need for treatment sought.  Thornton.  Although Thornton, Smallwood, Rogers & Babler and DeYonge were decided prior to the Act’s 2005 amendments, the reasoning behind these cases is persuasive, and still applies here.  

For example, Dennis stated the “last injurious exposure” rule still applies to post-2005 injuries and the 2005 amendments only modified the definition of legal cause from “a substantial factor” to “the substantial cause.”  The 2005 amendments did not abrogate the “last injurious exposure” rule, which still operates to prevent apportionment of liability among employers.  Id.  Analogously, the 2005 amendments did not abrogate the Thornton rule but simply changed the causation standard from “a substantial factor” to “the substantial cause.”  Legislative history makes this clear.  The 2005 legislature debated changing the “injury” definition in 
AS 23.30.395(17) to expressly exclude “aggravation or acceleration” of, or “combination with” preexisting conditions as “injuries” unless the injury was the “major contributing cause” of the disability or need for treatment.  The legislature rejected this proposed change.  Had the legislature wanted to contract coverage further to eliminate these kinds of “injuries” from the legal lexicon, it could have.  But, it did not.  Thus, Employee’s re-wording of the old Thornton and Rogers & Babler tests in questioning medical witnesses to change “a substantial factor” to “the substantial cause” was appropriate and elicited relevant testimony.  

A)  Post-2005 “Coverage” Question.

If the post-2005 causation standard in AS 23.30.010(a) and Hansen is applied to the persuasive reasoning of Thornton, Smallwood, Rogers & Babler, and DeYonge in light of Dennis, the factual question in the instant case becomes: Did the 2009 work injury aggravate, accelerate or combine with Employee’s preexisting condition to remain “the substantial cause” of her current need for medical treatment for her lumbar spine, and specifically the recommended lumbar surgery?  There is an abundance of lay and medical evidence addressing this factual question.    
B) Did Employee’s July 24, 2009 injury aggravate, accelerate or combine with her preexisting lumbar condition to remain “the substantial cause” of her current need for medical treatment for her lumbar spine?

This issue involves a factual dispute to which the presumption of compensability applies.  Without weighing the evidence, Employee attached the presumption of compensability that her July 24, 2009 work injury aggravated, accelerated or combined with her preexisting condition and was the substantial cause of her need for treatment with her testimony and reports and testimony from her treating physicians Drs. Carlson, Eule and Humphreys.  They all opined Employee’s July 24, 2009 work injury either caused symptoms from a previously asymptomatic condition or worsened her degenerative condition, causing her to need continuing, current medical treatment.  This evidence is sufficient to raise the presumption of compensability on Employee’s claim her employment aggravated, accelerated or combined with her underlying preexisting lumbar condition, is the substantial cause of her need for treatment, and cause it to attach.  The burden shifts to Employer, which must rebut the presumption with substantial evidence to the contrary.

Without weighing the evidence, Employer rebutted the presumption with Drs. Dietrich and McCormack’s reports and selected testimony.  Their reports and testimony provide substantial evidence a cause other than the July 24, 2009 injury, i.e., her preexisting degenerative disk disease, played a greater role in causing Employee’s increased and continuing symptoms or worsened condition, and thus is the substantial cause of the need for continuing, current treatment.  

Employer rebutted the presumption of compensability, and Employee must prove, by a preponderance of the evidence, her claim that her July 24, 2009 work injury aggravated, accelerated or combined with her preexisting lumbar spine condition and is the substantial cause of her continuing, current need for medical treatment.  Consistent with O’Hara and Hansen, this decision identified all potential “substantial causes” of Employee’s need for medical treatment.  It must now weigh, compare and identify which one of all these substantial factors, in relationship to all other substantial factors, is “the substantial cause” of Employee’s need for medical treatment for her lumbar spine.  AS 23.30.010(a).

Substantial factors identified by several physicians include: L5-S1 foraminal bone spurs; “10 years of back pain”; Employee’s ongoing degenerative disk disease; the normal aging process; heredity; her 1999 and 2000 work injuries with Employer and related surgeries; and the July 24, 2009 work injury with Employer.  Only one substantial factor can be the substantial cause of her current need for medical care.  Hansen; O’Hara; AS 23.30.010(a).  There is clearly disagreement among the physicians regarding the substantial cause of Employee’s need for medical treatment.  A finding reasonable persons would find employment was a cause of Employee’s need for medical treatment and impose liability is a subjective determination.  Rogers & Babler.  When doctors’ opinions disagree, the fact-finders determine which has greatest credibility.  Moore.  

The analysis begins with Employee’s undisputed, preexisting, degenerative disk disease.  It was serious, and long-standing.  Prior to her July 24, 2009 work injury with Employer, however, for a period of over two and one-half years, Employee did not experience significant pain in her lumbar spine, buttocks or lower extremities.  Nor did she seek any treatment for back, buttock, leg pain or other lumbar-related symptoms.  There is no medical evidence to the contrary, and Employee’s testimony on this point is uncontradicted and credible.  AS 23.30.122.  This lack of symptoms or need for medical treatment, coupled with Dr. Humphreys’ explanation of how work aggravated, accelerated and combined with Employee’s preexisting lumbar spine condition, to cause the current need for medical treatment is the evidence given greatest weight.  His distinction between “the substantial cause of the imaging” versus the substantial cause of the treatment since July 24, 2009, was clear, unequivocal, logical, easy-to-understand and makes the most sense.  He opined the substantial cause of the need for treatment since July 24, 2009, was the July 24, 2009 work injury.  Dr. Humphreys’ lucid testimony cut through the confusion generated when some physicians focused on the substantial cause of the degenerative condition seen on films rather than focusing on the proper medical-legal issue, which is the substantial cause of the need for medical treatment.  AS 23.30.122.  

Even Dr. Dietrich acknowledged Employee’s July 24, 2009 injury aggravated the preexisting condition, but only temporarily in his view.  His conclusion work did not aggravate Employee’s preexisting “condition” permanently was based on lack of direct trauma such as a fall, or as he put it, “no specific event,” and his misunderstanding of what constituted Employee’s work injury and the law.  His opinion is given less weight because it would eliminate work injuries aggravating or accelerating preexisting conditions, and work injuries combining with preexisting conditions as injuries legally covered under the Act.  As stated above, the legislature rejected this approach in 2005.  Dr. Dietrich’s testimony is troublesome for another reason.  As noted above, there is an important distinction between causing an underlying medical condition, and causing the need for medical treatment for that condition.  So long as medical experts are asked if a specific work injury caused an underlying “condition,” in this case preexisting degenerative disk disease, the answer will almost always be “no.”  This question does not elicit an answer addressing the legal test under AS 23.30.010(a), which makes no reference whatsoever to the injured person’s “condition.”  There is a concern that once a medical expert is asked a relevant and material question phrased incorrectly, addressing an incorrect factual and legal standard, the physician’s opinions, and opinions of other physicians who read that physician’s opinion, become confused and lose focus.  The law’s proper inquiry is straightforward and simple: After evaluating the relative contribution of different substantial factors affecting the need for medical treatment, can it be said the employment is the substantial cause of the need for medical treatment?  O’Hara; Hansen.

“10 years of back pain” is not a serious contributor and is disregarded because Employee credibly testified she did not have 10 years of back pain prior to 2009 injury.  By contrast, Employee had over two and one-half years of symptom free, high level activity.  Therefore, this alleged substantial factor is not really a factor at all and has no bearing in the analysis.  

A review of Employee’s medical history and a comparison with her current situation is informative: In October 2003, Dr. Cox found Employee’s lab reports “unremarkable.”  There was absolutely no evidence of any systemic disease or rheumatoid cause for her symptoms.  Employee’s work up was “fairly complete,” she did not need any surgical intervention and did not need another MRI scan.  In 2004, Dr. Cox reported Employee was “status quo” and was “certainly not at a point for surgical intervention.”  In November 2004, Employee fell backwards landing on milk crates on her buttock. Yet, Employee’s lower back and right leg pain was only “1/10.”  Straight leg raising test was negative bilaterally and her examination was otherwise “normal.”  By contrast, following the 2009 work injury, Employee’s straight leg raising test was positive bilaterally.  In 2004, Employee continued to have significant back pain with some radiation down the right leg greater than the left for some time.  After discussing treatment options, Dr. Cox prescribed Flexeril, and offered to send Employee back to Dr. Reedy for a second opinion with regard to “potential for radiculopathy.”  Notably, Dr. Cox discussed epidural steroid injections to improve her situation, but did not mention lumbar fusion surgery or a foraminotomy as a remedy.

In April 2005, Employee saw Dr. Reedy again and had marked degenerative disease with a fair amount of scarring but probably no mass effect on the lumbar nerve roots.  In other words, there was no evidence of nerve root compression.  Employee had a “long talk” with Dr. Reedy about conservative treatment for back pain.  Like Dr. Cox, he did not mention lumbar fusion surgery or a foraminotomy as a remedy.

In May 2005, Employee was improving and in May and August 2005; Dr. Cox said she was likely medically stationary and he did not anticipate “any change in her permanent impairment,” which was ultimately assessed at 15 percent of the whole person.  However, after Employee’s 2009 work injury, SIME Dr. McCormack provided a higher PPI rating and attributed some of it to this injury.  Dr. McCormack’s additional PPI rating is significant and given great weight on the causation issue.  AS 23.30.122.  Additional PPI shows a permanent effect on the underlying degenerative disk disease from Employee’s 2009 work injury.  

By December 18, 2006, Dr. Cox released Employee to work with her previous restrictions.  Between 2000 and 2006, Employee had back and buttock pain occasionally, with some right leg pain, one episode of bilateral leg pain and occasionally some numbness in her right toes according to credible testimony and her medical records.  AS 23.30.122.  Employer paid for treatment for this as part of Employee’s Idaho workers’ compensation cases.  

Uncontradicted lay testimony is similarly persuasive.  Employee continued to walk, do ball exercises and she “felt good.”  Employee went archery hunting frequently; shot a moose, shot deer, snow machined and rode ATVs weekly.  Just prior to moving to Alaska in 2007, Employee went on a six-day ATV ride with friends.  This strenuous physical activity supports an inference Employee recovered well from her 1999 and 2000 injuries and surgeries.  Had she done this activity level after her 2009 injury, it would tend to show the injury was minor.  But the facts show she was not able to do these activities after her July 24, 2009 injury to anywhere near this prior degree.  AS 23.30.122.

In July 2007, Employee moved to Alaska.  There is no evidence she moved belongings or injured herself during the move.  She had no back pain “flare ups” in June 2007.  Employee was taking no medication when she moved here and had no significant back pain.  Moving to Alaska had no effect on Employee’s back, which she rated at “a one, zero to one” pain level.  Employee’s back pain was “good” in 2007, and 2008 was the best her back had been since moving to Alaska.  In Alaska, between July 2007 and mid-2009, Employee “felt good,” was walking regularly, rode horses, went moose hunting, rode ATVs, went fishing regularly, and was “very active.”  She was not taking any medications and saw no physicians for her low back.  Employee’s low back was not a significant impact on her life during this time.  There is no lay or medical evidence suggesting she had any low back related symptoms during this period.  

Employee took good care of herself after her 1999 and 2000 injuries and was not hesitant to seek and obtain medical care for several years after her last lumbar surgery.  Had Employee’s low back bothered her after December 2006, it is likely Employee would have again taken good care to seek appropriate treatment.  The lack of any such records supports an inference she had no symptoms.  Even when she saw a family doctor for other, non-work-related issues, Employee did not mention her low back, legs or buttocks.  In October 2007, Employee saw Dr. Carlson for migraines and neck pain.  Employee advised Dr. Carlson she had herniated disk surgeries in 1999 and 2000, but there is no mention of any reported lumbar, buttock or leg symptoms.  To the contrary, the initial report specifically states: “Back: No Back CVA Tenderness.”  On another occasion, Employee saw Dr. Carlson and had normal gait and station and musculoskeletally had no tenderness, or decreased range of motion.  There are no other medical records in Employee’s agency file from December 18, 2007, until July 31, 2009.  It is highly probative on the causation issue that Employee complained to no health care provider of any back, buttock or lower extremity pain or symptoms from December 18, 2006, until July 31, 2009, a period of over two and one-half years.  Rogers & Babler.

By contrast, on July 24, 2009, Employee felt lower back and buttock pain on the right while lifting cigarettes cases on the job for Employer.  Her strenuous work included lifting cigarette cases from pallets on the floor to waist level, counting, putting cases back together, twisting and placing them back onto pallets.  Though the cases’ precise weights are not clear, their weight was not insignificant as each half case contained 30 cartons and each case 60.  She drove 150 miles home that day and her back was very painful.  Because Dr. Dietrich minimizes the July 24, 2009 events, does not acknowledge Employee suffered an injury on that date, and misunderstands the law, his opinions are given less weight.  AS 23.30.122.  The July 24, 2009 work activities were strenuous, significant, and far in excess of what experience shows in other cases can cause considerable back pain and other symptoms, which often require treatment including surgery.

On July 31, 2009, within a week of the injury, Employee saw Dr. Carlson and complained of sciatic and buttock pain, and numbness on the “left side of her right foot” for five days.  The fact she was not taking medication to treat the symptoms supports an inference she at least had no prescription medication to take because she had not recently been taking prescription medicine.  The records and Employee’s credible testimony show it had been many years since Employee complained to a physician of similar symptoms.  AS 23.30.122.  Without doubt or hesitation, Employee noted symptom onset from lifting cigarettes cases at work.  Employee was in good shape having performed ball exercises every day for nine years.  For the first time since seeing Employee, Dr. Carlson recorded buttock pain, sciatic pain and right foot numbness and performed straight leg raising tests, positive on the right and negative on the left.  Dr. Carlson suspected L5-S1 radiculopathy, and prescribed medication.  Notably, on July 31, 2009, Employee’s right foot symptoms were on the medial rather than the lateral side as they were on July 30, 2003.  This is a significant change in her prior symptoms.

Dr. Carlson opined the July 24, 2009 injury was “the substantial cause” in aggravating, accelerating, and combining with preexisting conditions to cause Employee’s “current lower back and extremity symptoms.”  He explained Employee’s sciatic pain symptoms had increased since July 24, 2009.  Noting Employee had not seen a doctor for back pain from 2006 until July 2009, Dr. Carlson stated the July 24, 2009 injury has “caused more problems in her back.” 

In February 2010, Employee saw Dr. Khan for the first time.  Employee’s chief complaint was constant, right buttock aching, with stabbing, right buttock pain “off and on,” which sometimes radiated down the right leg to the knee, and bilateral foot numbness.  According to her record, Employee reported a “10 year history of back pain,” and described her surgical history.  It is likely the “10 year history” is an inference drawn by Dr. Khan rather than Employee’s report, as it is not consistent with Employee’s medical records and credible testimony showing a two and one-half year gap and a total lack of any complaints or medical treatment regarding her back, buttocks, or lower extremities.  AS 23.30.122.  Employee again attributed her symptoms to moving cases of expired cigarettes.  Employee experienced right leg pain similar to the pain she had in February 1999.  Most notably, earlier exacerbations since 1999 had been resolved with aqua therapy and deep tissue massage.  Dr. Kahn noted: “Unfortunately, this time, these measures have not been helpful.”  Employee described her pain as anywhere from “absent” to “10 over 10.”  On this visit, Employee reported pain at “4/10.”  Prolonged sitting or walking uphill increased her pain, which she described as burning in the right buttock, numbness in the right L5 distribution on the right and some numbness in the left dorsum of the foot in the L5 distribution.  She was working full-time and exercising regularly.  Lying down decreased her pain.  Her symptoms persisted despite other conservative treatment.  Employee told her physician her March 1999 and May 2000 surgeries provided “lasting benefit.”  

Similarly, Employee, after describing her previous surgical history, told Dr. Wright she “was well” until July 2009, when she suddenly developed “acute right sciatica.”  Employee symptoms “waxed and waned,” but she had never been free of lower extremity pain since her July 2009 incident.  By contrast, Employee was symptom free for over two and one-half years after December 2006.  Employee now had considerable back pain too.  Dr. Wright opined the only surgical treatment he could offer was interbody fusion at L4-5 and L5-S1 to restore her disk height and lumbar lordosis, although she could consider a dorsal column stimulator.  This was a dramatic change from Employee’s past history.  No doctor had prescribed lumbar surgery as a remedy since her last surgery and 2000.  Some suggested she might someday need fusion surgery, but none actually recommended it, until now.

Dr. Dietrich’s testimony is not credible and is given less weight because he opined the July 24, 2009 work injury “was not the result of a specific incident,” and was not “the substantial cause” of “the underlying problem,” which assumes an incorrect legal standard.  In his opinion, this work activity did not cause a pathologic change in her underlying condition, implying his opinion is based on his understanding there needs to be a change in Employee’s underlying condition for her to have suffered a compensable injury under the Act.  This is not accurate.  Further, Dr. Dietrich noted Employee had a “diminished ankle reflex on the right, which “presumably dates to her injury 10 years ago,” but he fails to explain how he determined this given there is no documented medical evidence this condition persisted since her last surgery in 2000.  He believed Employee “had some symptoms all along,” which the medical record and Employee’s credible testimony prove is incorrect.  AS 23.30.122.  He says “the collapse of this disk space is a progressive condition,” and concedes “you can get to a certain point and you have a marginal compression of the nerve root, but you only have intermittent symptoms; but it doesn’t take much more to -- much more collapse of the disk space to make that permanent, rather than temporary.”  Dr. Dietrich does not explain why the July 24, 2009 work injury could not make the symptoms “permanent, rather than temporary.”  Since Employee’s back, buttock and leg symptoms have never resolved completely since her 2009 work injury, and are considerably worse, it is difficult to understand Dr. Dietrich’s opinion that her symptoms returned to baseline and now are caused by some coincidental point of natural, progressive degenerative changes.  AS 23.30.122.

Employee had L5-S1 foraminal bone spurs and degenerative disk disease long before her July 24, 2009 work injury.  Though they previously disabled her and required medical care gradually diminishing in frequency and intensity through 2006, these factors did not require any medical treatment for any symptoms for over two and one-half years.  As discussed above, by contrast and comparison, the July 24, 2009 work injury aggravated the underlying asymptomatic condition, caused it to become symptomatic, the symptoms never fully abated, they got worse, and Employee now needs continuing medical treatment.  Thus, on balance, the July 24, 2009 work injury outweighs Employee’s preexisting foraminal bone spurs and related degenerative disk disease as a causative factor.  

Clearly, Employee has been aging since her degenerative disk disease began.  However, the evidence shows no credible connection between her aging process in 2006, and her aging process as of July 24, 2009.  In other words, it is highly unlikely Employee, as she aged, had a degenerative “hiatus” in her lumbar spine with no symptoms for two and one-half years, and then coincidentally began feeling the effects of aging again at some random point 30 days to nine months after July 24, 2009, and the aging effects continued unabated thereafter.  Therefore, by contrast and comparison, the normal aging process is not as important a factor as the July 24, 2009 work injury.  

As for heredity, Employee had the same genetic makeup her entire life and there is no evidence heredity played any role in her current need for medical treatment.  Though several physicians stated heredity is “a substantial factor,” none explained how it relates to this case.  Consequently, heredity is a minor factor based on the evidence when contrasted and compared with the July 24, 2009 work injury.  

Employee’s 1999 and 2000 work injuries with Employer and related surgeries are also mentioned as substantial factors.  However, as described above, the evidence shows Employee recovered nicely from the effects of those injuries and surgeries.  She was symptom free for two and one-half years until the July 24, 2009 work event.  Therefore, compared to the 2009 work injury, the prior injuries and surgeries are not as substantial a factor in her current need for medical treatment.  

This case does not involve relatively sedentary job duties such as merely sitting, walking up and down stairs, or simply walking around.  It involves specific job duties lifting and twisting cases of cigarettes, which on a particular day aggravated Employee’s lumbar spine and caused her to have pain and radicular symptoms.  Employee’s aggravation was not temporary or transient.  She sought prompt medical attention, has never been symptom free since her July 24, 2009 injury and her work activity caused her underlying condition and symptoms to worsen until she reached a point where she could no longer work and needs surgical intervention.  Evaluating the relative contribution of all different causes of Employee’s need for medical treatment, the July 24, 2009 work injury with Employer becomes the substantial cause.  AS 23.30.010(a).  Employee has proven by a preponderance of the evidence her employment aggravated, accelerated or combined with her preexisting condition and is the substantial cause of her current need for medical care compared to all other possible causes.

Alternately, the preponderance of the evidence demonstrates Employee’s work activities on July 24, 2009, also permanently aggravated her lumbar spine condition and is the substantial cause of her need for medical treatment including surgery.  Dr. McCormack’s SIME opinion awarding Employee additional PPI and attributing a portion of this to the July 24, 2009 work injury demonstrates the injury caused a permanent change in Employee’s underlying degenerative condition.  His opinion is supported by both Dr. Eule and Dr. Humphreys who stated the July 24, 2009 injury caused a permanent aggravation.  Because Employee prevails on two theories, her third theory, involving conflict of law issues between Idaho and Alaska, will not be addressed.

O’Hara and Hansen are distinguishable from this case.  In O’Hara, conflicting evidence and medical records led to a determination the injured worker had little credibility.  There is no such evidence here and by contrast, Employee is a credible witness and historian.  Though O’Hara sets forth the proper analysis used in post-2005 cases, it does not require a result opposite of that reached in this decision.  This decision follows O’Hara’s analysis.  Furthermore, the evidence in O’Hara demonstrated the injured employee had symptoms of a herniated disk immediately prior to her alleged work injury.  By contrast, Employee had no symptoms whatsoever for over two and one-half years prior to her latest work injury.  Perhaps most notably, the claimant in O’Hara alleged a specific injury, a herniated disk in her lower back, which she claimed was caused by lifting a bucket of water at work.  She did not argue she had a preexisting herniated disk, she was able to live with it, she would not have required surgery if not for the bucket incident, or she would have been able to continue working but for the lifting incident.  Here, Employee makes all these allegations.

Similarly, Hansen is distinguishable because the injured claimant had absolutely no medical evidence to support his claim.  His attending physician initially supported it, but when shown the EME and SIME reports, changed his opinion leaving the employee with no supporting medical evidence whatsoever.  Here, by contrast, Employee has considerable medical and lay testimony supporting her claim.  For these reasons, neither case supports Employer’s position.

4) Should Employer be ordered to pay for Employee’s lumbar surgery? 

The presumption of compensability also applies to this factual dispute.  Employee attached the presumption of compensability with regard to this issue based upon Drs. Wright, Kahn, Eule, McCormack and Humphreys’ opinions.  They all opined reasonable and necessary medical treatment for Employee’s lumbar spine subsequent to her July 24, 2009 work injury included surgically treating her worsened condition and increased symptoms.  They all recommended surgery, including a foraminotomy, fusion, or both.  This evidence is sufficient to raise the presumption of compensability and cause it to attach to Employee’s claim for surgical treatment for her lumbar spine. 

To rebut the presumption, Employer relies on Dr. Dietrich’s opinion.  Dr. Dietrich opined the treatment Employee had early on was reasonable and necessary for improving her symptomatology, but said she needed no further treatment and should be weaned from narcotics.  Without weighing it, Dr. Dietrich’s opinion standing alone rebuts the presumption because it is substantial evidence, stating Employee needs no further medical treatment for her lumbar spine.

Employer rebutted the presumption of compensability, and Employee must prove her claim lumbar surgery is reasonable and necessary by a preponderance of the evidence.  Employee has already proven her 2009 work injury is the substantial cause of her current need for medical treatment.  The issue now is whether or not the recommended surgery, foraminotomies, multilevel fusion, or both, are reasonable and necessary.  Hibdon.

Employee’s physicians recommended some form of lumbar foraminotomies or multilevel fusions, with three, Drs. Wright, Kahn, and Eule making their surgical recommendations within two years of the July 24, 2009 injury.  Where a claimant receives conflicting medical advice, the claimant may choose to follow the claimant’s own doctors’ advice, so long as the choice of treatment is reasonable.  Hibdon, 989 P.2d at 732.  Hibdon controls this issue and is dispositive.  Because Employee has at least two corroborating medical opinions recommending surgical intervention, given within two years of the date of her work related injury, this decision has little discretion.  Based upon competent medical testimony, foraminotomies and multilevel fusions are reasonable, necessary, and within the realm of medically acceptable options to treat Employee’s back and leg pain.  Assuming her treating physicians still believe she is an appropriate candidate, Employee is entitled to the previously recommended surgical procedures, left to the discretion of her physicians.  Hibdon.  Employer will be directed to pay for these procedures in accordance with this decision.  Summerville.

5) Is Employee entitled to an award of attorney’s fees and costs?

Employer vigorously resisted this case, so fees and costs under AS 23.30.145(b) may be awarded.  Employee retained an attorney who was successful in prosecuting the most significant and complex claim in this case.  This decision awarding past and future medical benefits for Employee’s low back is a significant benefit to Employee because it is known to be expensive.

Mr. Croft submitted two attorney’s fee affidavits.  The first itemized 86.3 hours of attorney time, at hourly rates of $250.00 to $400.00 and paralegal costs for a total of $32,235.00 in attorney’s fees.  The second itemized an additional 11.1 hours of attorney time at $300.00 and paralegal costs for a total of $2,980.00 in additional attorney’s fees.  Total costs are $1,517.33.  Total attorney’s fees equal $35,215.00.  Subsection .145(b) requires an award of attorney’s fees be reasonable.  Employer objected to Employee’s attorney’s hourly rate, and to some hours.  Employer’s objections have some merit.  Employee double billed for some services and they should be reduced from his total entitlement.  Thus, fees will be reduced by 1.4 hours for December 9, 2010 and January 23, 2012.  

Employee was not successful in Burgess I and did not obtain an order requiring Employer to pay for additional medical evaluations as part of the SIME process.  Therefore, the fees will be reduced by 20.1 hours for Eric Croft and .9 hours for Chancy Croft.  

However, Employer’s contention Employee’s block billing is inadequate to support a fee award is without merit.  Employer confuses “issues” with “arguments” about the issues.  Employee is not being awarded fees for her unsuccessful attempt to expand the SIME in Burgess I because he lost on that issue.  However, in this instance, Employee sought an order finding continuing compensability of Employee’s lumbar spine injury, and an order requiring Employer to pay for additional medical care.  Employee made several arguments to support her claim, and not all the arguments have merit.  Nevertheless, Employee prevailed on the primary issue in her claim, i.e., a request for an order awarding continuing medical care.  Employee’s fees will not be reduced because of any block billing.  Furthermore, time Employee’s counsel spent arguing on unsuccessful theories was de minimis.  Uresco Construction Materials, Inc. v. Porteleki, AWCAC Decision No. 152 at 14-16 (May 11, 2011).  The primary issue in this case was whether Employee’s work injury was the substantial cause of medical treatment for her lumbar spine, and especially whether the recommended surgical procedures are compensable.  Employee was successful on this main issue.

Contrary to Employer’s assertions, the billings from November 7 and 8, 2012 are clear enough to understand and will not be reduced.  

Lastly, Employer correctly notes Employee’s counsel was compensated in 2012, in at least two cases, at the $285 per hour rate.  She has not demonstrated why her attorney’s previously awarded 2012 rate of $285 per hour should be retroactively increased to $300 per hour in this case.  Employee’s counsel’s fee will be awarded at the hourly rate of $285 for services rendered in 2012.  Employer did not object to Employee’s costs, and they will all be awarded.

The itemized hours for Employee’s attorney’s fees and costs are otherwise reasonable.  With exception of the above-referenced deductions, the attorney’s fees affidavits do not reflect any misapplied time.  Considering the nature, length, and complexity of the case and services performed, Employer’s resistance, and the benefits resulting to Employee from the services obtained, Employee will be awarded fees and costs in accordance with this decision.  

CONCLUSIONS OF LAW

1) The oral orders admitting Employer’s evidence from Dr. Eule’s office and leaving the record open for Dr. Eule’s post-hearing deposition were correct.

2) Employee did not make an unauthorized change of attending physician.

3) Employee’s July 24, 2009 injury is still the substantial cause of her need for medical treatment for her lumbar spine.

4) Employer will be ordered to pay for Employee’s lumbar surgery. 

5) Employee is entitled to an award of attorney’s fees and costs.


ORDERS
1) The oral orders admitting Employer’s evidence from Dr. Eule’s office and leaving the record open for Dr. Eule’s post-hearing deposition are memorialized.

2) Employee’s October 23, 2010 claim is granted.
3) Employer is ordered to pay for Employee’s lumbar surgery in accordance with this decision. 

4) Employer is ordered to pay Employee’s attorney’s fees and costs in accordance with this decision.
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DAVE KESTER, BOARD MEMBER, CONCURRING & DISSENTING IN PART

The dissent concurs with the majority’s oral order admitting Employer’s evidence from Dr. Eule’s office and leaving the record open for Dr. Eule’s post-hearing deposition, its finding and conclusion Employee did not make an unlawful change of physician, the reduction of fees for double billing and failure to succeed in Burgess I, and reduction of Eric Croft’s hourly rate to $285.  The dissent also agrees Employee raised the statutory presumption of compensability and Employer rebutted it.

The dissent respectfully disagrees with the majority’s refusal to reduce Employee’s attorney’s fees for block billing.  Employee should be required to parse fees related to legal theories on which she did not prevail at hearing, including the Idaho-injury arguments.  The dissent disagrees Employee proved her claim by a preponderance of the evidence, and disagrees with the majority’s findings of fact and legal conclusions in respect to causation and coverage, and the reasonableness and necessity of lumbar surgery, as discussed below.

Before the legislative changes creating AS 23.30.010(a), given case precedent like DeYonge, the 2009 injury was “a substantial factor” in bringing about Employee’s need for treatment to her lumbar spine.  However, with the statutory change these cases are considered in an entirely new light.   There are now at least two commission cases, Hansen and O’Hara, which give guidance.  They instruct that the new statute directs fact-finders to evaluate the relative contribution of different causes of the need for medical treatment and award benefits if employment is, in relation to other causes, “the substantial cause” of the need for medical treatment.  In other words, upon a comparison of causes, only one cause can be “the substantial cause.”

Given this statutory background, Hansen has many similarities to Employee’s case.  Hansen had a preexisting anterior cruciate knee injury.  Hansen’s doctor explained the condition’s natural progression would likely result in reconstructive surgery, but Hansen wanted to avoid surgery.  After 10 years of dealing with an unstable knee with evidence of degenerative changes, Hansen injured his knee twisting it at work.  His treating physician recommended total knee replacement and said the employment was the substantial cause of Hansen’s knee condition and need for treatment.  Hansen’s employer’s doctor said he suffered a right knee strain at work combined with an underlying arthritic condition, which caused a temporary aggravation of the underlying medial joint arthritis.  The EME opined after four to six weeks, the strain would have dissipated and the substantial cause of Hansen’s knee condition was his preexisting osteoarthritis.  The SIME doctor agreed the substantial cause for Hansen’s need for treatment, i.e., the knee replacement, was the narrowing he already had in his knee before the work accident.  

As a part of its analysis, Hansen evaluated legislative intent in SB 130 amending the Act in 2005, and found compensation or benefits are payable under the Act if, in comparing the relative contribution of different causes, the employment, in relation to other causes, is the substantial cause of Employee’s disability, death, or need for medical treatment.  Employee’s hearing addresses only her current need for medical treatment.  The commission determined the statute’s purpose was to keep workers’ compensation insurance premiums low.  For many years, the Alaska Supreme Court routinely held workers’ compensation liability was imposed “whenever employment is established as a causal factor in the disability.”  Under the prior scheme, a “causal factor” was a legal cause if it was “a substantial factor in bringing about the harm”‘ at issue.  By contrast, the language in the last two sentences of AS 23.30.010(a) requires an evaluation of the relative contribution of different causes of the need for medical treatment, and awards benefits if employment is, in relation to other causes, “the substantial cause” of the need for medical treatment.  In interpreting AS 23.30.010(a), Hansen determined whether this language signaled “a legislatively-mandated standard for coverage under the Act that differs from the case law standard” (id. at 5).  Hansen first construed the last two sentences of AS 23.30.010(a).  The last sentence says the fact-finders must determine “the relative contribution of different causes” of the need for medical treatment.  The statute requires the fact-finders to compare causes.  Hansen decided the legislature’s use of “the” in the phrase “the substantial cause,” suggested a limitation.  The legislature’s phrase “in relation to other causes” in the last sentence, preceding the phrase “the substantial cause,” says only one cause can be “the substantial cause.”  

Hansen also considered the statute’s purpose.  Hansen noted Senate Bill 130’s general purpose was to lessen the threat to jobs and workers’ benefits caused by workers’ compensation “insurance premiums increasing at intolerable rates” (id. at 6).  The proposed amendment to 
AS 23.30.395(17) was to decrease “the cost of insurance premiums” (id.).  Some legislators said the high cost of workers’ compensation insurance would be addressed by SB 130 (id.).  Hansen concluded among purposes for the 2005 amendments to the Act, keeping workers’ compensation insurance premiums affordable for employers was one.  Hansen noted the legislature intended SB 130 “to narrow the scope of coverage” under the Act (id.).  The majority’s decision does not conform to this legislative intent because it fails to narrow the Act’s coverage by requiring Employer to pay for this recommended surgery for a preexisting condition.

Hansen said it was important to note that the legislature’s ultimate inclusion of the phrase “the substantial cause” in AS 23.30.010(a) was tied to its “consideration and abandonment” of changes to the definition of “injury” in AS 23.30.395(17).  One legislator who opposed 
SB 130 voiced his understanding that the standard embodied in the phrase “the substantial cause” was a compromise between two standards, the higher one being “the major contributing factor” and the lower being “a substantial factor” (id. at 7).  “The major is the predominant one. . . . A substantial is anything that rises above sort of a minimum level.  And the substantial has to fall somewhere in between” (id.; emphasis in original).  Another legislator who supported 
SB 130 commented:

And when we get into . . . a substantial cause and the substantial cause, I’ve got a 19 year old healthy kid, had a snowboarding accident the year before he came to work for us.  Had a slip and fall on my kitchen floor, $45,000 knee rebuild.  And I was helpless, as an employer.  And so, we just bellied-up and the cost of his knee replacement, you know, will be reflected in my workers’ comp[ensation] rate for the ensuing three years.

Our workers’ comp[ensation] is out of control.  And this bill looks like it’s a fix.  It looks better. . . . But from what I know and what I’ve read and -- it looks like it’s better.  We’ve got to start down this road (id).

A witness before the House committee said use of the word “the” in the phrase “the substantial cause,” “constitute[d] a change from current law” (id.).  One legislator said this language “clearly contemplates that one cause will be compared to another” and the ensuing discussion confirmed to him employment cannot be “the substantial cause” if something else is more of a cause (id.).  He concluded “when one cause is determined to be greater than the other, the other is not the substantial cause anymore” (id.).  Hansen concluded in view of the last two sentences of AS 23.30.010(a), the purpose of SB 130 was to try to control workers’ compensation insurance premiums, and legislative history reflects a deliberate attempt to “limit benefits,” and “contract coverage” under the Act.  Thus, AS 23.30.010(a) requires employment to be, more than any other cause, the substantial cause of Employee’s need for medical treatment.  It no longer suffices that employment is just “a substantial factor” in bringing about the harm.  Hansen, in comparing the relative contribution of different causes, concluded Hansen’s employment, in relation to other causes, was not the substantial cause of the need for treatment and substantial evidence to support a contrary finding was not in the record.  Hansen relied on the EME and SIME doctors and reversed.  

Applying Hansen’s reasoning to Employee’s case, the dissent finds the majority placed too much weight on the July 24, 2009 injury and not enough on the preexisting degenerative disk disease and resultant surgeries.  Employee’s injury is much like the injury in Hansen -- a serious, preexisting condition looking for a place to finally give out.  The 19-year-old who worked for the legislator who supported SB 130 and had a snowboarding accident with injury to his knee a year prior to slipping on a wet floor at work is much like Employee who had two prior back surgeries and had a relatively minor on-the-job incident with Employer.  The dissent would not distinguish Hansen from the instant case and would find the 2005 amendments were designed to deny coverage for Employee’s injury under this case’s facts.

O’Hara also applies to this case.  O’Hara states AS 23.30.010(a) requires evaluation of relative contributions of different causes of the need for medical treatment.  O’Hara affirmed the decision a work injury was not the substantial cause in the need for O’Hara’s surgical treatment.  

Employee had issues with her back starting in 1999 resulting from a fall from a ladder at work.  Over the years, she has undergone numerous treatments including disk surgeries, pain management, narcotics, and physical therapy to deal with her condition.  The record indicates fusion surgery should be considered as a treatment modality as far back as 2000.  Employee elected conservative treatment realizing there was the possibility of a fusion in the future.  On July 24, 2009, Employee reported lower back and buttock pain from lifting cigarette cases at work.  Dr. Eule now recommends a fusion surgery.  Both the EME and SIME physicians state the substantial cause of the need for surgery is preexisting and not the work injury.  

For example, Dr. Dietrich opined the July 24, 2009 work injury “was not the result of a specific incident.”  Dr. Dietrich noted Employee had a “diminished ankle reflex on the right,” which he says “presumably dates to her injury 10 years ago.”  He stated “lumbar strain” was the only diagnosis related to Employee’s July 24, 2009 injury.  Dr. Dietrich clarified Employee’s ongoing symptoms are likely arising from degenerative changes at the lower two lumbar levels causing secondary paraspinal muscle splinting as a “protective mechanism.”  In his opinion, all other diagnoses were preexisting.  Dr. Dietrich said the July 24, 2009 work injury was no longer the substantial cause of Employee’s need for treatment and said the July 24, 2009 incident was a “temporary exacerbation of an underlying condition.”  

Dr. Dietrich identified substantial factors in Employee’s “condition”: severe degenerative disk disease; the disk rupture and surgical procedure; the July 24, 2009 injury; Employee’s age; and heredity.  After he listed all “substantial factors,” Dr. Dietrich determined age and heredity were “predominant” factors in the spine’s degeneration process and “the degenerative changes” were the substantial cause “of her ongoing difficulty.”  Dr. Dietrich agreed with Dr. McCormack’s SIME opinion the injury caused an acute need for treatment, but after an initial one or two months, any need for treatment was caused by Employee’s preexisting condition.  Dr. Dietrich stated the substantial cause of Employee’s current need for medical care including a three-level fusion is her preexisting degenerative spine condition and not the July 24, 2009 work-related injury

At hearing, Dr. Dietrich was asked whether the “degenerative disk disease” at L4-5 and L5-S1 “was caused” by the July 24, 2009 work-related injury.  He testified “no,” these severe changes were demonstrated by the January 31, 2005 MRI.  He clearly stated this is “a progressive condition.”  The bone spur in Employee’s lumbar spine was not formed on July 24, 2009, in Dr. Dietrich’s opinion.  When asked to state which of all substantial factors was the substantial cause “of her condition when you saw her in 2010,” Dr. Dietrich said, “Well, these all sort of flow together . . . but . . . if there was one substantial . . . cause greater than the others . . . it would be . . . this degenerative process that results in collapse of the disk space, and the spur formation -- causes bulging disk and spur formation on the facet joints.  And all of these conspire to narrow down the opening where the nerve root goes through the spinal canal.”  This is the clearest testimony addressing the Hansen and O’Hara tests.  The law does not require an award of medical treatment to address more than temporary aggravations of preexisting conditions.  Hansen; O’Hara.

Dr. Dietrich stated “the degenerative changes” were the substantial cause “of her ongoing difficulty.”  According to Dr. Dietrich, Employee told him she had back pain and stiffness every morning between 2007 until her 2009 injury, which improved when she moved around.  This supports his opinion and implies Employee’s situation was more like Hansen’s, i.e., it was hurting constantly for 10 years.  Dr. Dietrich had no problem with Employee’s 1999 and 2000 injuries being treated as work-related, because there was a “specific incident.”  There was no specific injury here and no objective evidence of a change in Employee’s underlying condition.  In his opinion, when there is a “temporal relationship . . . between the incident at work and the onset of symptoms,” that is a work-related injury at least in the case of a documented “ruptured disk.”  There was no such injury here.  In Dr. Dietrich’s understanding, Employee had the same symptoms for 10 years before the July 24, 2009 injury, as she had after that date and they just got worse beginning July 24, 2009.  His testimony is credible.  AS 23.30.122.  This fact supports his opinion the preexisting degenerative disease is the substantial cause of her lumbar related symptoms and any current need for lumbar treatment.

SIME Dr. McCormack said the July 24, 2009 work injury was the substantial cause for medical treatment “for six months,” but by October 28, 2011, the “underlying substantial cause” for ongoing treatment was Employee’s “underlying preexisting medical condition.”  In respect to the “relative contributions” of all different causes of disability and need for medical treatment, Dr. McCormack apportioned 80 percent of Employee’s need for treatment to the preexisting degenerative disk disease and 20 percent to the July 24, 2009 work incident.  He wrote: “The 7/24/09 incident was a substantial cause for acute treatment.  At this point, her underlying condition is the substantial cause for treatment.”  Notwithstanding the relative gap in treatment from December 2007 until the subject accident, Dr. McCormack “would anticipate worsening of her underlying condition due to prior surgery, duration of treatment by Dr. Cox, and the aging process.”  Dr. McCormack summarized his causation opinion by stating Employee’s underlying degenerative disk disease and prior laminectomy combined with aging was the substantial cause of her “disability,” and her underlying preexisting condition was the substantial cause of Employee’s need for “treatment.”  When asked at his deposition’s conclusion if it was still his opinion “the substantial cause” of Employee’s “current condition” is “the preexisting condition,” 
Dr. McCormack said “that’s my understanding of the current law,” and it was his understanding of causation.  

At hearing, Dr. McCormack said the “predominant” reason for her current need for treatment is the preexisting condition.  He testified the “prior condition,” from 1999 and 2000, was “the substantial factor . . . in her condition” when he saw her and the 2009 injury caused the need for “acute medical treatment.”  This lasted for about six months.  After six months, the substantial cause of Employee’s need for ongoing care was “the old stuff,” because there was nothing “acute” on her MRI, no new herniated disk, and no objective evidence of any change.  He did not believe Employee had a 100 percent recovery after her second surgery in 2000, given about three years of treatment with 
Dr. Cox after the second surgery.  

Additionally, treating physician Dr. Khan said all of Employee’s work and injuries, from 1999 up to and including the 2009 injury, are “the substantial factor,” but failed to make any comparison among the injuries as to their relative contributions.  Her opinion should be given less weight.  AS 23.30.122.  Likewise, Dr. Eule and Dr. Humphreys simply opined the 2009 work injury is the last known episode bringing her to the point where she needs surgery.  They acknowledge her history of past surgeries and preexisting conditions are all substantial factors but because she has not become symptom free and is in need of surgery in their opinions, the substantial cause is the last incident.  This reasoning is not the same as determining, based on the relative contribution of all causes, what is the substantial cause of the need for treatment.  These opinions are less reliable and convincing and should be given less weight.  AS 23.30.122.

Lastly, Dr. Dietrich clearly stated lumbar surgery and other recommended medical care and treatment is not work-related, reasonable or necessary.  Several treating physicians agreed the recommend procedures are risky.  Dr. Dietrich testified there is no treatment to alleviate back pain.  Some people think fusing the spine to eliminate motion will stop back pain.  In 
Dr. Dietrich’s opinion only about 25 to 30 percent of people who have fusions do well and the rest still have back pain.  In his opinion, spinal fusion to treat back pain does not work well.  As for further medical treatment, Dr. McCormack stated narcotic medications were appropriate as were chiropractic care and physical therapy for flare-ups and possibly steroid injections and nerve blocks although they were not currently indicated.  On the other hand radio frequency ablation and rhizotomies, a spinal cord stimulator, IDET, a morphine pump, and additional surgery were not considered reasonable or necessary treatment for her recovery from Employee’s July 24, 2009 injury.    

At the third stage of the presumption analysis, Employee must prove her claim by a preponderance of the evidence.  She is unable to do so.  Both EME and SIME Drs. Dietrich and McCormack’s opinions on this issue make the most sense and should be accorded the most weight and credibility.  AS 23.30.122.  Employee’s request for an order requiring Employer to pay for her lumbar surgery should be denied.  Based on the above, Employee’s claim for benefits should be denied.

Dated in Anchorage, Alaska on February 19, 2013.
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Dave Kester, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Worker’s Compensation Appeals Commission. 

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION
I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DEBBIE L. BURGESS Employee / applicant v. ALTRIA GROUP, INC., Employer; INDEMNITY INS.  CO. OF NORTH AMERICA, insurer / defendants; Case No. 200920147; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on February 19, 2013.
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