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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	PATRICIA FLAYAC, 

                                              Employee, 

                                                 Respondent, 

v. 

BANNER HEALTH SYSTEMS,

                                              Employer,

                                                   and 

SENTRY INSURANCE MUTUAL CO.,

                                              Insurer,

                                                  Petitioners.

	)
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)
	FINAL DECISION AND ORDER

AWCB Case No. 200519809
AWCB Decision No. 13-0013
Filed with AWCB Fairbanks, Alaska

on February 20, 2013


Banner Health Systems’ (Employer) October 4, 2011 Petition for Modification under 
AS 23.30.130 and for Reimbursement under AS 23.30.250(b) were heard on January 17, 2013, in Fairbanks, Alaska.  The hearing was set on October 25, 2012.  Attorney Dennis Cook represented Employer and its insurer.   Non-attorney representative Michael Flayac represented Patricia Flayac (Employee).  Employee and Michael Flayac appeared and testified for Employee.  Employer’s adjuster Molly Friess and paralegal Deana Waters appeared and testified for Employer.  Todd Jackman, M.D., testified by videotaped deposition.  The record closed on January 29, 2013, when the board next met and deliberated.  


ISSUES

Employer contends the board’s decision in Flayac v. Banner Health Systems, AWCB Decision No. 10-0091 (May 20, 2010)(Flayac I) should be modified based on mistake of fact.  Specifically, Employer contends the board mistakenly relied on Dr. Jackman’s April 16, 2009 surgical recommendation in determining Employee was not medically stable and awarding temporary total disability (TTD) benefits, when in fact Dr. Jackman had reversed his surgical recommendation on May 9, 2009.

Employee contends she “won [her] compensation case in June 2010,” and Employer is attempting to unjustifiably avoid its responsibilities to provide benefits for her shoulder and neck condition and related disability.  Employee contends Flayac I should remain in full force and effect and not be modified.

1) Should Flayac I be modified?

Employer alleges Employee knowingly withheld medical information from Employer and the board for purposes of obtaining benefits.  Specifically, Employer contends Employee knew Dr. Jackman had reversed his initial recommendation Employee undergo cervical surgery and intentionally withheld this information from Employer, the board, and her own attorney in order to obtain medical and indemnity benefits.  Employer further contends Employee made misrepresentations to Employer and the board when she testified she intended to pursue cervical surgery.  Employer requests reimbursement of all indemnity and medical benefits obtained as a result of Employee’s omission and misrepresentations.

Employee contends she was unaware Dr. Jackman had reversed his surgical recommendation until mid-2011, well after the March 2010 hearing.  Employee further contends Employer’s counsel, adjuster Molly Friess, and Dr. Jackman conspired to fabricate documents and alter existing documents for financial gain and to benefit Sentry Insurance Mutual Co. and Harbor Adjustment Services.  Employee contends she has always intended to have cervical surgery and has not obtained treatment for her cervical condition because Employer refuses to pay for it.

2) Did Employee knowingly make a false or misleading representation to obtain benefits?  If so, to what benefit reimbursement is Employer entitled, if any?


FINDINGS OF FACT

A review of the record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On November 13, 2005, Employee injured her back and the right side of her body when she slipped in water on the floor of the janitor’s closet working as a housekeeper for Employer.  (Report of Occupational Injury or Illness, November 13, 2005). 

2) On January 12, 2006, Ross Brudenell, M.D., diagnosed a right herniated nuclear pulposa at C5-6, referred Employee to orthopedic surgeon James Tamai, M.D., and ordered an MRI.  
(Dr. Brudenell medical report, January 12, 2006.).
3) On January 27, 2006, Employee began treating with Marc Slonimski, M.D., who prescribed pain medications and intermittent pain management steroid injections through 2009.  
(Dr. Slonimski medical reports, January 27, 2006 through February 24, 2009).
4) On January 30, 2006, Employee underwent an MRI, which revealed a small central protrusion at C5-6, and a very small C6-7 protrusion which resulted in no compromise of the nerve. (Keir Fowler, M.D., MRI report, January 30, 2006).
5) On February 17, 2006, Douglas Bald, M.D., performed an employer medical examination (EME).  Dr. Bald diagnosed right cervical-trapezial strain with right disc protrusion at C5-6 secondary to the work injury, right shoulder strain with mild impingement secondary to the work injury, and suboccipital headaches.  Dr. Bald attributed Employee’s symptoms to her work injury, and noted she was not medically stable and needed additional treatment.  (Dr. Bald EME report, February 17, 2006.)

6) On April 27, 2007, Dr. Bald performed another EME examination and reiterated his diagnoses, but found Employee had improved, was medically stable, and needed no additional treatment other than exercise.  Dr. Bald specifically indicated Employee was not a candidate for surgery, and additional injection therapy was not appropriate.  (Dr. Bald EME report, April 27, 2007).

7) On July 6, 2007, Dr. Thomas, Upshur Spencer, M.D., evaluated Employee and opined her symptoms were not consistent with chronic C6 radiculopathy and that surgical intervention would not help her.  He recommended weaning off narcotic pain medications, and stopping epidural steroid injections.  (Dr. Spencer medical report, July 6, 2007).

8) On August 20, 2007, Dr. Brudenell responded to an inquiry from Employer’s adjuster, checking a box indicating he agreed with Dr. Bald’s report.  (Dr. Brudenell response to letter from adjuster Molly Friess, August 20, 2007).

9) On September 25, 2007, John Joosse, M.D., rated Employee with a 5 percent whole person permanent partial impairment under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed.  (Dr. Joosse report, September 25, 2007).
10) On November 11, 2007 and December 17, 2007, Dr. Brudenell indicated the only option for Employee’s chronic C6 radiculopathy was long term pain management, and referred her to pain management physician Nancy Cross, M.D.  (Dr. Brudenell medical reports, November 11, 2007 and December 17, 2007).

11) On April 16, 2009, Employee underwent a consultation with Dr. Jackman, an orthopedic surgeon, in Bellevue, Washington.  In completing the new patient forms, Employee provided her mailing address, home phone and cell phone numbers, and specifically authorized Proliance Surgeons and Dr. Jackman to leave information about her care with her husband Michael Flayac.  (Authorization to Leave Personal Health Information by Alternate Means, April 16, 2009).

12) While Employee did circle “workers’ compensation” on the patient information form, she provided Michael Flayac’s insurance information and did not indicate the name or contact information for the workers’ compensation carrier or adjuster.  Consequently, the invoice for Employee’s treatment by Dr. Jackman was sent to Michael Flayac’s private insurance company.  (Patient Information Form, April 16, 2009; Ex. 3 to Dr. Jackman’s deposition).   

13) Dr. Jackman performed a physical examination of Employee and reviewed x-rays from 2006, and the 2007 MRI.  Based on this information, Dr. Jackman recommended anterior cervical decompression, discectomy and fusion.  He noted: “She does wish to proceed.  We will work with her to obtain a Workers’ Comp approval from Alaska, and we will proceed with surgery at a time of her convenience.”  (Dr. Jackman report, April 16, 2009).

14) On April 29, 2009, Employee’s attorney Robert Beconovich wrote a letter to Dr. Jackman requesting “a copy of all medical records and medical bills in your possession covering this spine and right shoulder injury and services you have rendered on [Employee’s] behalf.”  He included a medical release Employee signed that same day.  (Robert Beconovich letter to Dr. Jackman, April 29, 2009; Authorization for Release of Medical Information, April 29, 2009).

15) On May 1, 2009, Employee underwent an MRI at Fairbanks Memorial Hospital, at 
Dr. Jackman’s request.  (Imaging Report, May 1, 2009, Ex. 3 to Dr. Jackman’s deposition, at 21).

16) On May 7, 2009, Fairbanks Memorial Hospital faxed the May 1, 2009 MRI report to Dr. Jackman’s office.  (MRI Final Report, Ex. 3 to Dr. Jackman’s deposition, at 21).

17) On May 9, 2009, Dr. Jackman reviewed the MRI report.  That same day, Dr. Jackman telephoned the Flayac residence and spoke to either Michael Flayac or Employee.  He relayed his new opinion that Employee was no longer a surgical candidate, based on his review of the May 1, 2009 MRI.  A computer screen print-out taken from Employee’s electronic medical chart indicates a phone call made on May 9, 2009.  (Dr. Jackman testimony; NextGen Proliance Orthopedic & Sports Medicine screen print-out).

18) On May 9, 2009, Dr. Jackman documented his new opinion and the telephone call to the Flayacs:

I have reviewed the most recent MRI dated May 1, 2009 from Alaska, interpreted by Claire Waite, M.D.  The MRI demonstrates multilevel mild spondylosis with degenerative changes and very small osteophytes at uncovertebral joints; however, there is no significant neural foraminal compromise at any level.

At this point, given the lack of significant stenosis on MRI, I recommended to 
Ms. Flayac that we avoid any surgery.  I recommend she continue with physical therapy for cervical muscle strengthening.  She may also continue anti-inflammatory medications.  We discussed the nature of arthritis, and that it may wax and wane with time.

It is my hope that the combination of therapy and time will continue to allow this to improve.  I recommended followup (sic) with her local physicians for management of her physical therapy program.  She may consider consultation with a physical medicine rehabilitation specialist near her home town.

I am happy to be available for her should she have any further questions down the road, or certainly if her symptoms change.

(Dr. Jackman report, May 9, 2009, Ex. 3 to Dr. Jackman’s deposition, at 26).

19) On May 11, 2009, Dr. Jackman’s office received a second copy of the May 1, 2009 MRI report, presumably by mail, from Fairbanks Memorial Hospital.  It is date-stamped “RECEIVED MAY 11 2009,” and does not show a fax transmission print at the top of the report.  (MRI Final Report, Ex. 3 to Dr. Jackman’s deposition, at 23).

20) On May 21, 2009, Dr. Slonimski recommended Employee consider cervical disc replacement rather than fusion, in light of her young age and her multiple cervical abnormalities.  He offered to refer her to Richard Delamarter, M.D., in California for a disc replacement evaluation.  (Dr. Slonimski medical report, May 21, 2009).
21) On May 29, 2009, Dr. Jackman sent a letter to Employee via certified mail:

Thank you again for traveling to see me in Bellevue, Washington for your neck and arm pain.  I have reviewed the results of the most recent MRI scan of your neck.  These show clear improvement since the last studies.  This high-quality exam demonstrates mild disk diseases and mild arthritis in the neck, but no significant compression of any of the nerves exiting the spine.  At this point I do not see a good surgical target to help you with your pain.

At this time I would recommend you continue physical therapy and anti-inflammatory medications under the guidance of your local physician.  While it may be disappointing to not have a surgical solution to your pain, I can assure you that not needing surgery on your spine is really great news.

Please contact me with any questions or if I may be of any further assistance to you.

(Dr. Jackman letter to Employee, May 29, 2009; Dr. Jackman testimony).

22) On June 23, 2009, Employee, through her attorney, filed a medical summary which included Dr. Jackman’s April 16, 2009 surgical recommendation.  No other reports from Dr. Jackman were filed with the board prior to the March 2010 hearing.  (Medical Summary, June 23, 2009; record.)

23) On July 29, 2009, Employee underwent a second independent medical evaluation (SIME) with physiatrist Marvin Zwerin, D.O.  Dr. Zwerin found Employee’s conditions and need for treatment related to her work injury.  Dr. Zwerin believed a two-level cervical fusion could possibly improve her C6 radiculopathy and occipital headaches, but would most probably leave her symptoms the same or worse.  He indicated the fusion would likely accelerate degenerative disc disease at the level above the fusion.  He recommended substituting radio frequency thermal coagulation treatment for the employee’s nerve block and epidural injection procedures, to avoid the continued steroid use in her pain management.  (Dr. Zwerin SIME report, July 29, 2009). 

24) On July 30, 2009, Employee underwent an SIME with orthopedic surgeon Fred Blackwell, M.D.  Dr. Blackwell found Employee’s work injury was the substantial cause of her cervical, shoulder, and right upper extremity conditions.  Dr. Blackwell noted Employee was having different clinical presentations with different examiners, resulting in clinical findings that did not correlate.  Dr. Blackwell believed psychological overlay was a significant factor in Employee’s condition.  Because Employee does not have consistent objective radiculopathy findings, and because she showed signs of psychological overlay, Dr. Blackwell did not feel she was a surgical candidate.  He believed she was depressed before the injury, and “is certainly depressed subsequent to it.”  He recommended she undergo psychological counseling, stretching and strengthening exercises, analgesic medication, and no further steroid injections or nerve blocks.  (Dr. Blackwell SIME report, August 2, 2009).
25) On August 24, 2009, Dr. Blackwell responded to inquiries from Employer, reiterating his opinion Employee is not a surgical candidate.  Dr. Blackwell indicated Employee’s epidural injections and nerve block procedures had been reasonable treatment up to the date of his evaluation, but now recommended Employee avoid further steroid injections.  He regarded Employee as medically stable.  He recommended Employee be weaned from narcotic medication, and noted this would require medical supervision and assistance.  Dr. Blackwell further recommended Employee undergo psychological counseling, and a physical therapy program, followed by gym membership. (Dr. Blackwell letter to Dennis Cook, August 24, 2009).
26) On January 5, 2010, psychiatrist Ronald Turco, M.D., conducted an EME.  Dr. Turco opined Employee suffers from anxiety disorder, hysterical personality disorder, substantial somatization related to childhood abuse, and chronic pain.  Dr. Turco recommended treatment for Employee’s psychiatric conditions, and predicted this would result in the diminishment or disappearance of her pain symptoms.  (Dr. Turco EME report, January 5, 2010).
27) On January 11, 2010, Employer took Employee’s deposition:


…

Q. [by Mr. Cook]



Okay.  Now you had seen Dr. Jackman down in Bellevue, right?

A.
Uh-huh.

Q.
And….

A.
Yes.  Excuse me.

Q.
He had recommended a surgery that include – included a cervical fusion; is – is that correct? 

A.
Yes.

Q.
Okay.  And when did you last see him?

A.
Last year.

Q.
2008?  I mean, 2009?  I’m sorry.

A.
2009.

Q.
2009.  Did – have you – he wrote one letter.  Have you seen him since he 


wrote that letter?

A.
No. 


Q.
Okay.  So what is – what is your attitude about that surgery now?  Are you still willing to have that surgery?

A.
Sir, if the surgery make me feel better and pain free, I want to do it because I don’t want to live my life taking medication for the pain.

Q.
Okay.  If – so – so what you would like to have is – is one procedure that would make the pain all go away; is that correct?

A.
Yes.

Q.
All right.  And do you still think that that surgery is the answer?

A.
Dr. Jackman, they can help me to feel better, I can do it.

…

Q.
… Do you – you don’t – do you have any plans to proceed with the surgery with Jackman?

A.
Yes.

Q.
Okay.  So if – that is not scheduled at this time?

A.
No.

Q.
Okay.  So if somebody were to tell you, you know, that – that surgery is there and it will be paid for, you would have it?

A.
I try to.  If the insurance not pay, I got good insurance with my husband.  But yes, either make me feel like I was before, the Patricia I know before the accident, yes.

Q.
Okay.  So who’s going to tell you that?  Dr. Jackman?  Has he told you he can make you feel like you did before the accident?

A.
He never tell me no – something like this.  It’s me like say either make me feel better as my body – I don’t want to be with this pain until I die.

Q.
All right.  And are – are your – are your plans still to – to move back to Florida?

A.
Yes, sir.

Q.
Okay.  And is that scheduled to happen soon?

A.
Yes.

Q.
Okay.  And if you move to Florida, will you still proceed with Dr. Jackman in – in Bellevue?

A.
That – he’s a good doctor, or that they got different doctors in Florida, too.  They got doctors in California.  They got doctors all over in this country.  They are good, too.

Q.
Okay.  So you might – you might or might not use Jackman, then, depending on the circumstances?

A.
I can use him because I think he’s a good doctor.

(Employee deposition, January 11, 2010, at 76-79).

28) On March 2, 2010, the parties took Dr. Turco’s deposition.  Dr. Turco opined Employee’s psychological conditions did not cause her orthopedic problems or pain, but intensified her expression of those symptoms.  He deferred to her orthopedic physicians to make orthopedic care determinations..  (Dr. Turco deposition, at 49, 52).

29) At the March 25, 2010 hearing on Employee’s July 29, 2008 claim, Employee testified under oath:

Q. [by Mr. Beconovich]


Now would you talk to the board about how your conversation went with Dr. Jackman?


A. [by Employee]


Uh, he did an examination of me and the MRI too, and after 
this he told me about you know this report you guys got here.

Q.
Ok, he issued a medical report which we filed with the board, is that correct?

A.
Yes.

Q.
And he’s recommending essentially a fusion of your cervical spine?

A.
Yes.

…


Q. [by Mr. Cook]


I think I asked you in your deposition about whether or not you were going to proceed with Dr. – if you had your choice at the moment would you proceed with Dr. Jackman and you said what’s your plans maybe you’d be in Florida, maybe you’d have surgery. What are you plans with regard to Dr. Jackman?

A. [by Employee]


I said Dr. Jackman, he’s uh, you know, he’s a good doctor, he does a lot of neck and spine surgeries.  I talked to lot of people that was in his office and they say he was successful, successful is the word they used with his surgery.  You know, if they let me have the surgery, I could go to see him, but they have some doctors in Florida, in California.  You know in this country you got good doctors everywhere in the country.

(Employee testimony, March 25, 2010 hearing).

30) At the time of the March 25, 2010 hearing on Employee’s July 29, 2008 claim, the only record from Dr. Jackman was his April 16, 2009 surgical recommendation.  There was no evidence Dr. Jackman  had reversed his surgical recommendation.  (Record).

31) On May 20, 2010, Flayac I issued, finding Employee is entitled to past and continuing medical treatment for her cervical spine, right shoulder and right upper extremity, TTD benefits, interest, and attorney’s fees and costs.  The board reasoned:
In the instant case, Dr. Jackman recommended cervical fusion surgery to improve the employee’s disabling symptoms on April 16, 2009.  Since that consultation, the employee modified her extant Workers’ Compensation Claim to specifically request the recommended surgery.  As noted above: Dr. Slonimski recommends consideration of cervical disc replacement surgery in lieu of fusion.  Both Dr. Zwerin and Blackwell recommend the employee undergo psychological counseling to help to alleviate psychological overlays from her orthopedic symptoms.  Both SIME physicians recommend the employee be medically weaned away from narcotic medication.  Dr. Zwerin recommends substituting radio frequency thermal coagulation treatment for the employee’s nerve block and epidural steroid injection procedures, to avoid the continued use of steroids in her pain management.  Dr. Blackwell recommends the employee undergo a physical therapy program, followed by gym membership for an exercise regimen.  
In the previous section, the Board found the employee is entitled to continuing medical benefits.  The Board finds the various treatment recommendations from Drs. Jackman, Slonimski, Zwerin, and Blackwell are all calculated to lessen the employee’s disabling symptoms, and to deliver her from deleterious narcotics and steroids.  The Board finds all of these treatment recommendations provide clear and convincing evidence of a reasonable expectation of objective medical improvement.

The Board finds the employee had a reasonable expectation of medical improvement, through one form of treatment or another, since she agreed to pursue the surgery recommended by Dr. Jackman on April 16, 2009.  Accordingly, the employee has not been medically stable since that date. 

…

Based on the employee’s testimony, she is willing to undergo additional treatment.  The Board finds the employee had a reasonable expectation of medical improvement, through one form of treatment or another, since she agreed to pursue the surgery recommended by Dr. Jackman on April 16, 2009.  Accordingly, the preponderance of the evidence in the record does not now indicate that “improvement  … [is] not reasonably expected” from the recommended treatments, and we cannot find the employee is yet medically stable.  Accordingly, the Board concludes the employee is entitled to TTD benefits for her disability from April 16, 2007 (sic, 2009), through the present, and continuing until she has completed (and recovered from) her treatment. 

(Flayac I, at 22 (citations omitted)).

32) On June 4, 2010, Employer filed a petition for reconsideration of Flayac I.  (Employer’s Petition for Reconsideration, June 4, 2010).

33) On June 17, 2010, Flayac v. Banner Health Systems, AWCB Decision No. 10-0107 (June 17, 2010)(Flayac II), issued.  Flayac II denied Employer’s request for reconsideration, stating:

Drs. Jackman, Slonimski, Zwerin, and Blackwell all recommend additional treatment to improve the employee’s condition, calculated to lessen her disabling symptoms, and to deliver her from deleterious narcotics and steroid medications.  The Board finds all of these treatment recommendations provide clear and convincing evidence of a reasonable expectation of objective medical improvement.  The Board finds the employee had a reasonable expectation of medical improvement, through one form of treatment or another, since she agreed to pursue the surgery recommended by Dr. Jackman on April 16, 2009.  The preponderance of the evidence in the record does not indicate that “improvement  … [is] not reasonably expected” from the recommended treatments, or that the employee is medically stable.  The Board concludes the employee is entitled to TTD benefits for her disability from April 16, 2009, through the present, and continuing until she has completed and recovered from her treatment.  

Flayac II corrected a clerical error in Flayac I, clarifying Employee was entitled to TTD from April 16, 2009 forward, not April 16, 2007 forward.  The date of the commencement of TTD was based on the date of Dr. Jackman’s surgical recommendation.  (Flayac II, at 15 (citations omitted)).

34) On February 23, 2011, Employee’s TTD benefits were suspended based on her failure to attend an EME with Dr. Bald.  (Record).

35) On August 15, 2011, paralegal Deana Waters, on behalf of Employer’s attorney, requested medical records from Proliance Orthopedic & Sports Medicine (Dr. Jackman’s employer).  Attached to the request was a release of information signed by Employee on June 28, 2011.  In the “TO:” section was hand-written “Proliance Ortho & Sports Med 1135 116th Ave NW #510 Bellevue WA 98004.”  There are numerous hand-written markings, including what appears to be a star and several underlines on the release.  (Waters testimony; Waters letter to Proliance Orthopedics & Sports Medicine, August 15, 2011, Ex. 3 to Dr. Jackman’s deposition, at 48).

36) In response to Ms. Waters’ request for records, Proliance Orthopedic & Sports Medicine provided a copy of Dr. Jackman’s April 16, 2009 surgical recommendation, the May 9, 2009 chart noted indicating Dr. Jackman no longer recommended surgery, and the May 1, 2009 MRI report he reviewed and which caused him to change his original opinion.  (Waters testimony).

37) On September 2, 2011, Deana Waters wrote again to Proliance Orthopedics & Sports Medicine, requesting a copy of Dr. Jackman’s May 29, 2009 letter to Employee and billing statements from April 16, 2009 to June 1, 2009.  Attached to the letter was a copy of the same release signed by Employee on June 28, 2011.  In the “TO:” section was hand-written “Proliance Orthopedics Dr. Jackman.”  (Deana Waters letter to Proliance Orthopedics, September 2, 2011, Ex. 3 to Dr. Jackman’s deposition, at 46).

38) On September 16, 2011, Dr. Bald conducted an EME.  He opined no further medical treatment is reasonable or necessary for Employee’s neck and shoulder conditions.  He further opined the November 13, 2005 work injury is not the substantial cause of Employee’s current symptoms, disability or need for treatment, but attributed Employee’s current symptoms to psychological factors, including preexisting anxiety, depression, pain behavior, symptom magnification, and histrionic personality disorder.  (Dr. Bald EME Report, September 22, 2011).

39) On September 23, 2011, Robert Beconovich withdrew as Employee’s attorney.  (Notice of Withdrawal of Representation, September 22, 2011).

40) On September 29, 2011, Employer filed a controversion notice, denying all benefits based on Dr. Bald’s September 16, 2011 EME report.  (Controversion Notice, September 28, 2011).

41) On October 4, 2011, Employer filed An Application for Modification pursuant to 
AS 23.30.130(a) and Application for Reimbursement under AS 23.30.250(b).  (Employer’s Application, October 4, 2011).

42) On November 20, 2011, Michael Flayac wrote a letter to Jan Flint of Proliance Orthopedic & Sports Medicine:

The attorney I spoke with advised me to try and obtain any statement from 
Dr. Jackman to the effect that when he placed the phone call in the spring of 2009 that he spoke with me her husband as I also spoke with him about get the MRI done in Fairbanks and that might refresh his memory also I was indeed the coordinator to Patricia medical issues….

(Michael Flayac letter to Jan Flint, November 20, 2011).

43) On December 2, 2011, Dr. Jackman wrote a letter to Michael and Patricia Flayac:

I have been contacted to clarify my note dated May 9, 2009.  This note details the conversation I had regarding Mrs. Flayac’s neck condition. Although I stated in my note that I spoke to the patient, I have been corrected in that I spoke to her husband, Michael Flayac.  This was permissible by the authorization release of personal health information by alternative means form dated April 16, 2009.  This form was signed by Patricia Flayac, and it stated that I could leave information with her husband, Michael Flayac.  This note is in our medical record.

Additionally I followed up this telephone conversation with a letter dated May 29, 2009. The letter was sent to Mrs. Flayac’s home address.  

There has been some question as to whether Mrs. Patricia Flayac received my letter and/or the information relayed to her that I provided to her husband, Mr. Michael Flayac regarding her case and care of her neck.  This is unfortunate.

By calling Ms. Flayac’s husband and following up with a letter, I certainly did everything possible to convey my treatment recommendation to Mrs. Flayac. Accordingly, my treatment recommendations were also forwarded to the State of Alaska and their workers’ compensation program.

If there are any further questions, I am available.

(Dr. Jackman letter to Michael and Patricia Flayac, December 2, 2011).

44) In January 2012, Employee sent a letter to the hospital director of the “Overlake Tower” in Bellevue, Washington, alleging misconduct by Dr. Jackman.  Specifically, Employee accused 
Dr. Jackman of withholding and fabricating evidence.

... while preparing to return to Bellevue for the second knee surgery [for Michael Flayac] and during that time Dr. Jackman called our cell phone, however it is my husband who answer the call and Dr. Jackman talk to my husband Michael not me.  According to the medical file a letter was sent to my residence from the office of 
Dr. Jackman.  And here is some important facts, during our absence a friend Norma pick up our mail every 3 to 4 days.  Norma who was looking after our residence during our absence was picking up our mail, Norma also told me that she did not remember getting mail from the office of Dr. Jackman….

(Employee letter to Hospital Director, January 2012).

45) As a result of Employee’s January 2012 letter, a complaint with the Washington State Medical Board was filed on behalf of Employee.  The basis of her complaint was her allegation Dr. Jackman had failed to communicate his position that Employee was not a candidate for surgery.  The complaint was “dropped without findings for further investigation” based on evidence presented to the board by Dr. Jackman’s attorney.  (Dr. Jackman deposition, at 17).

46) On July 19, 2012, Michael Flayac entered his appearance as a non-attorney representative for Employee.  (Entry of Appearance, July 16, 2012).

47) On November 25, 2012, Michael Flayac wrote a letter to Workers’ Compensation Officer Melody Kokrine stating he and Employee would not participate in Dr. Jackman’s November 28, 2012 deposition.  (Michael Flayac letter to Melody Kokrine, November 25, 2012).

48) On November 28, 2012, Employer took Dr. Jackman’s videotaped deposition.  Dr. Jackman credibly testified about his treatment of Employee and the procedures he took to ensure Employee was informed of his treatment recommendations.

…

Q. [by Mr. Cook]

Now, can you tell from that exhibit when you received [the MRI] report?

A.
On the top left corner, it indicates a date of 5/7/2009 at 2:39 p.m. when the fax was placed and received by our office.

Q.
All right.  I believe if we check we would find that that was on a Thursday?

A.
Correct.

Q.
So that was in your office by Thursday of that week?

A.
Yes.

Q.
Which was before you prepared your letter of May 9 note that we are going to talk about shortly?

A.
Yes.

Q.
And then on page 23, there’s another version of the imaging report.  Can you indicate the difference between the Page 21 version and the Page 23 version?

A.
They are exactly the same report.  It appears the report was sent to me in two separate faxes.  Both reports bear my initials.   The second version, on page 23, on the top right, is stamped “received May 11th, 2009.” 

Q.
All right. But you had already received it on May 7th?

A.
I had already received it –

Q.
Or your office had at least?

A.
I had already – my office received it on May 7th.  I had reviewed it myself, both the report and the images, prior to my contact with the patient on May 9th, 2012 – ‘9.

(Dr. Jackman deposition, November 28, 2012, at 9-10).

…

Q.
Now, had you, in fact, had in your file an authorization to pass information and to discuss [Employee’s] case with Michael Flayac as her representative?

A.
Yes.  On  -- during the visit to my office on April 16th, 2009, Ms. Flayac filled out and signed an authorization to leave personal health information by alternate means, paper, in that she checked the box “may leave information with spouse” and filled in the name “Michael Flayac.”

Q.
All right.  So you later determined that it was Michael Flayac you talked to, or do you have a recollection of that?

A.
Based on the documentation in my records from May 9th, 2009, my recollection is that I spoke directly to the patient.  However, later, in November 2009 (sic, November 2011), Mr. Flayac called my office, as well as wrote in a letter, suggesting that I had talked to him on the phone.  And I reflected my November – excuse me, in a December note that he had that opinion.

Q.
All right.

A.
I documented in my note on May 9th, 2009 that I recommended to Ms. Flayac that we avoid any surgery and recommend that she continue with physical therapy and muscle strengthening and also continue anti-inflammatory medications.  There’s no mention whatsoever in my May 9th, 2009 note that I spoke to her husband, and I certainly would have written that in my note if that had been the case.  So it is my opinion that I spoke to Ms. Flayac directly on May 9th, 2009.

Q.
All right.  But if you spoke to her husband, it was with her authorization that it was okay to speak to him; is that correct?

A.
Yes.

(Id., at 12-14).

…

Q.
Are you confident that your efforts to communicate your conclusions after receipt of the May 1 MRI were based on information given to you by the Flayacs as to how to contact them?

A.
Yes.  I contacted the Flayac residence on May 9th, 2009 at the telephone number provided by them and spoke to a member of the Flayac residence, whether it was Patricia or Michael, and communicated the results of my review of the MRI.  I followed up that MRI – excuse me.  I followed up that telephone conversation with a letter to the Flayac residence on May 29th of 2009.  That was sent by certified mail to their home address.  That is the only time in my entire practice I have sent a certified letter to a patient home.  And it was because I wanted to make absolutely sure that the Flayacs knew of my recommendations for the care of her cervical spine.  And following the phone call and the certified letter being sent to their house, I can say strongly that I did everything I could think to do to communicate the results of my cervical spine MRI to the Flayac family.

Q.
And you have seen several indications that Michael Flayac acknowledges and Patricia Flayac acknowledges a phone call from you; is that correct?

A.
Yes.  There is no question in my mind that they knew the results of the MRI and my change in recommendations to a nonoperative recommendation following the review of the May 1st, 2009 MRI.

…

Q.
And you indicated that there was some unusual aspects of your documentation of your treatment of Patricia Flayac.  What was unusual about that?

A.
The phone encounter I had on May 9th, 2009 left me with an odd feeling such that after stewing on it for about two and a half weeks, I chose to dictate a letter to the Flayacs, which was sent to the Flayac residence on May 29th, 2009.  I ensured that it reached the Flayacs by sending it certified mail.  And this is the first time in four years of practicing medicine that I have had this similar feeling that something just wasn’t right and taken the extra step of sending the certified letter to their residence to ensure that the message was delivered to the patient regarding my recommendations.

Q.
You indicated that your April 16, 2009 report was somewhat more detailed than usual.

A.
Also the – they came with a significant amount of information, not written but verbally represented to me in the history. And that led to a report that, as I look back on it, I noted today was about twice as long as my average note.

So I took – clearly took steps in the dictation from the April 16th, 2009 note to dictate as much as I possibly could recall from the encounter and provide as much detail as possible to help us or me down the road be as clear as possible in my recollection of Ms. Flayac.

(Id., at 28-31). 

49) On October 5, 2012, Employee filed a response to Employer’s Application for Modification and Reimbursement:

This alledge (sic) letter from the Dr. was produced well after I won my case in May 2010, when conjunctly Mr. Cook and this Dr. have communicated to bring out documents of their own fabrication documents who do not belong in this file document only to suit Harbor Insurance Serv. so they can prove a case that doesn’t exist….

As for Molly Friess and the attorney they have fabricated a second set of documents produced after the original consultation with Dr. Jackman of April 2009 even this doctor goes along with them….

(Employee’s Response to Employer’s Application for Modification and Reimbursement, October 3,

2012).

50) At the January 17, 2013 hearing, Employee testified she had wanted to pursue cervical surgery, but did not trust Dr. Jackman to perform the surgery because he had lied to her about his length of practice.  She testified she spoke with numerous medical providers in Florida and elsewhere who contacted adjuster Molly Friess to obtain authorization for surgery and general treatment for Employee’s neck but Ms. Friess had refused to pay.  When asked to specify the medical providers who contacted Ms. Friess, she simply said “all of them.”  When asked why she never followed up with Dr. Jackman’s office or any other provider to obtain the results of the May 1, 2009 MRI, she testified all communication was to be through her attorney and she trusted him to relay the information to her.  When asked if she required all her physicians to provide medical information and recommendations for her treatment to her attorney, she admitted it was only 
Dr. Jackman whom she instructed to communicate through her attorney.  (Employee testimony).

51) Michael Flayac testified he provided Molly Friess’ contact information and all the “workers’ comp. information” to Dr. Jackman’s office on April 16, 2009, and therefore he does not know why the office billed his private insurance rather than the workers’ compensation carrier for the appointment.  He testified he recalled the May 9, 2009 phone call from Dr. Jackman to his cell phone, but that it was difficult to hear or understand anything Dr. Jackman said, and he simply told Dr. Jackman to contact Robert Beconovich instead.  He further testified Robert Beconovich’s April 29, 2009 letter contained specific instructions to Dr. Jackman’s office to only communicate with the Flayacs through their attorney, and “if Dr. Jackman had followed the instructions by 
Mr. Beconovich and me, a lot of this confusion could have been avoided.”  (Michael Flayac testimony).

52) Both Employee and Michael Flayac testified at length about their beliefs Dr. Jackman, Employer’s attorney Dennis Cook, and adjuster Molly Friess have conspired to fabricate the May 9, 2009 report documenting Dr. Jackman’s conversation with either Employee or Mr. Flayac and the May 29, 2009 letter to Employee explaining his treatment recommendations.  Employee and Michael Flayac point to the language in Dr. Jackman’s May 29, 2009 letter, “Thank you again for traveling to see me in Bellevue, Washington for your neck and arm pain,” as indication Dr. Jackman is implying the Flayacs travelled to Bellevue for a second appointment, rather than only the April 16, 2009 appointment.  They allege because the May 1, 2009 MRI Imaging Report shows a received date of May 11, 2009, Dr. Jackman could not have known the results of the MRI when he called the Flayac cell phone on May 9, 2009.  They allege an agent of either Employer or 
Dr. Jackman’s office altered the June 28, 2011 signed release by forging Employee’s initials and hand-writing in “Proliance Orthopedics Dr. Jackman.”  (Employee; Michael Flayac testimony).  

53) Molly Friess credibly testified she understood Flayac I to “open all benefits and it required me to resume TTD from April 16, 2009, and all medical benefits for the shoulder and neck.”  She testified she received no medical bills for treatment for Employee’s neck after the May 20, 2010 decision and no requests, orally or in writing, from medical providers for authorization for surgery.  She testified had she received medical bills for treatment for Employee’s neck, she would have paid them.  She testified she never refused to pay for treatment for Employee’s shoulder or neck after the May 20, 2010 decision.  (Molly Friess testimony).

54) Deana Waters credibly testified she requested records from Dr. Jackman’s office during the summer of 2011, and it was not until then she or Employer’s attorney were aware of the May 29, 2009 letter from Dr. Jackman to Employee, or that Dr. Jackman had reversed his surgical recommendation.  She testified medical reports and correspondence are typically separated in patient’s files, which explains why Employer had not originally received Dr. Jackman’s May 9, 2009 report of his telephone conversation with the Flayacs or his May 29, 2009 letter to the Flayacs.  (Deana Waters testimony).

55) Employee is not a credible witness.  (Experience, judgment, observations, and inferences drawn from all of the above).

56) Michael Flayac is not a credible witness. (Experience, judgment, observations, and inferences drawn from all of the above).

57) For the period April 16, 2009, the date of Dr. Jackman’s surgical recommendation, to February 23, 2011, the date Employer suspended benefits based on Employee’s failure to attend an EME, Employer paid Employee $31,929.49 in TTD benefits.  (Compensation Report, March 10, 2011).

58) After Flayac I issued on May 20, 2010, Employee did not seek treatment for her cervical condition until December 2012.  (Record; Radiology Report, December 11, 2012; Medical Report of George Morales, PA-C, December 11, 2012, December 12, 2012).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter….
The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

Sec. 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.

AS 23.30.130. Modification of Awards.

(a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110 . Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

8 AAC 45.150.  Rehearings and modification of board orders.  

(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130. 

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060. 
(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award. 

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 

(1) the facts upon which the original award was based; 

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award. 

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification. 

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence. 

Sec. 23.30.250.  Penalties for fraudulent or misleading acts; damages in civil action. . . . 

…

(b) If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter, or that a provider has received a payment, by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained. Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer’s carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter. If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).

In Unocal v. DeNuptiis, 63 P.3d 272, 277 (Alaska 2003), the Alaska Supreme Court affirmed the Superior Court’s holding the appropriate standard of proof required to bar an employee’s claim under AS 23.30.250 and to order benefits forfeiture is the “preponderance of the evidence” standard.  In Municipality of Anchorage v. Devon, 124 P.3d 424 (Alaska 2005), the Alaska Supreme Court adopted the board’s test for fraud claims under AS 23.30.250(b).  To prevail on a fraud claim under this section, an employer must show “that (1) the employee made statements or representations; (2) the statements were false or misleading; (3) the statements were made knowingly; and (4) the statements resulted in the employee obtaining benefits.” Devon, 124 P.3d at 429.
In Shehata v. Salvation Army, 225 P.3d 1106 (Alaska 2010), the Alaska Supreme Court held employers are not required to prove all elements of fraud in pursuing a reimbursement order under AS 23.30.250(b).  However, the Court did require “a causal link between a false statement or representation and benefits obtained by the employee.  Subsection .250(b) states the board ‘shall order reimbursement’ when it finds a person has ‘obtained compensation ... by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit.’  The plain language of the statute requires causation.” Shehata, 225 P.3d at 1113.  The court went on to say, “Read as a whole, the statute requires the false statement or representation be a causal factor in the employer’s payment of workers’ compensation benefits.”  Id., at 1115.  Under AS 23.30.250(b) statements or representations made by an employee must be made expressly for the purpose of obtaining benefits.

Concerning when a failure to disclose information constitutes a misrepresentation under 23.30.250(b), the Shehata Court noted:

The plain language of the statute does not authorize the board to order reimbursement based on silence, nondisclosure, or omissions: it requires a finding that a person made a “false or misleading statement or representation.”  The first element of the test in Devon is that the employee “made statements or representations.”  … The legislature’s failure to include omissions or nondisclosure in the statutory language suggests that ordinarily an omission or nondisclosure could not serve as a basis for a reimbursement order under subsection .250(b).  Nonetheless, we recognize that in the common law, silence can be a misrepresentation when a person has a duty to speak.  We have also held that silence in the face of a statutory duty to disclose can “amount[ ] to the concealment of a material fact” for purposes of estoppel….

The parties agreed that no statute or regulation explicitly imposes on an employee the duty to inform the employer, the adjuster, or the board that he is working. The commission cited none. Neither the commission nor the Salvation Army pointed to anything in the record imposing such a duty. Nevertheless, at oral argument before us, the Salvation Army advocated finding an implicit, narrow duty to disclose employment when an employee is receiving TTD benefits. In the absence of a statute or regulation requiring an employee to tell the board, the adjuster, or his employer that he is working, we are reluctant to find a specific affirmative duty to disclose employment, even when an employee is receiving TTD benefits….

(Id., at 1116-17)(citations omitted).

In H&H Contractors, Inc. v. Onigkeit, AWCAC Decision No. 135 (May 4, 2010), the Appeals Commission considered whether the employee’s failure to disclose a prior permanent partial impairment (PPI) rating to the employer constituted a misrepresentation under Shehata:

Shehata requires that, when the representation rests on an omission, the board determine if the Alaska Workers’ Compensation Act (Act) requires disclosure or if the omission was made in response to a request for the information.  Because AS 23.30.190 specifically requires that a PPI rating be reduced by a prior impairment rating, if the employee was informed that this is how his PPI compensation would be calculated, then the employee owed a duty to disclose the prior impairment rating....

The commission does not conclude here that AS 23.30.190 imposes an affirmative duty on an employee to disclose a prior impairment rating without being asked if he has a prior work injury that disabled him.  However, if an employee is informed how PPI is calculated, knows he did not reveal the prior PPI rating to the rating physician, knows or should know that the rating that resulted in payment of PPI compensation is incorrect because no reduction for a prior PPI rating was made, and still remains silent, the employee has concealed the kind of a material fact to which the Supreme Court referred in Shehata.

(Onigkeit, at 2, 8).
8 AAC 45.052. Medical summary.

(a) A medical summary on form 07-6103, listing each medical report in the claimant’s or petitioner’s possession which is or may be relevant to the claim or petition, must be filed with a claim or petition. The claimant or petitioner shall serve a copy of the summary form, along with copies of the medical reports, upon all parties to the case and shall file the original summary form with the board.

(b) The party receiving a medical summary and claim or petition shall file with the board an amended summary on form 07-6103 within the time allowed under AS 23.30.095 (h), listing all reports in the party’s possession which are or may be relevant to the claim and which are not listed on the claimant’s or petitioner’s medical summary form. In addition, the party shall serve the amended medical summary form, together with copies of the reports, upon all parties. 

(c) Except as provided in (f) of this section, a party filing an affidavit of readiness for hearing must attach an updated medical summary, on form 07-6103, if any new medical reports have been obtained since the last medical summary was filed.…

(d) After a claim or petition is filed, all parties must file with the board an updated medical summary form within five days after getting an additional medical report. A copy of the medical summary form, together with copies of the medical reports listed on the form, must be served upon all parties at the time the medical summary is filed with the board.

ANALYSIS

1) Should Flayac I be modified?

AS 23.30.130(a) allows a party to request an award be modified based on a change of conditions or mistake in determination of fact.  If the board determines an award should be modified, it may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or awards compensation.  Here, Employer contends Flayac I relied on two specific factual mistakes in awarding Employee medical and TTD benefits.  First, Employer contends the panel relied on Dr. Jackman’s April 16, 2009 surgical recommendation, not knowing he had in fact reversed his surgical recommendation on May 9, 2009, after reviewing the May 1, 2009 MRI.  Second, Employer contends the panel relied on Employee’s false assertion she intended to pursue cervical surgery in finding Employee was not medically stable.

Flayac I found Employee was not yet medically stable because “based on the employee’s testimony, she is willing to undergo additional treatment.  The Board finds the employee had a reasonable expectation of medical improvement, through one form of treatment or another, since she agreed to pursue the surgery recommended by Dr. Jackman on April 16, 2009.”  In fact, as is now clear, Employee did not intend to pursue surgery, evidenced by the fact she sought no treatment for her cervical condition until December 2012, three full years after the last medical report related to her cervical condition and more than two years after Flayac I issued.  Had the panel known Dr. Jackman reversed his surgical recommendation and Employee did not intend to pursue cervical surgery, it would not have found Employee medically unstable as of April 16, 2009.  Even considering Drs. Zwerin, Blackwell, and Slonimski recommended additional medical treatment “in one form or another,” it is now clear Employee did not intend to obtain additional treatment.  The panel finds Employee did not present clear and convincing evidence to overcome the presumption of medical stability and finds Employee was in fact medically stable on April 16, 2009.

Examining the record, the panel now finds based on the reports of Drs. Bald and Joosse, and the employee’s physician, Dr. Brudenell, Employee had shown no objectively measurable improvement for over 45 days, and had thus reached medical stability as of August 20, 2007.  Flayac I will be modified to find Employee was medically stable as of August 20, 2007, and thus not entitled to TTD benefits after that date.
2) Did Employee knowingly make a false or misleading representation to obtain benefits?  If so, to what benefit reimbursement is Employer entitled, if any?
While Shehata makes clear failure to disclose information is generally not considered a misrepresentation for purposes of AS 23.30.250(b), this case is distinguishable from Shehata because the law interpreted in Shehata did not require affirmative disclosures by the employee.  Omissions were thus not considered “misrepresentations.”  Here, 8 AAC 45.052(d) places an affirmative obligation on all parties to file new medical reports within five days of receiving them.  Thus, Employee was required to file a copy of Dr. Jackman’s May 29, 2009 letter with the board, or at least provide it to her attorney, well before the March 2010 hearing.  Her failure to disclose that Dr. Jackman had reversed his surgical recommendation violated 
8 AAC 45.052(d), and is thus a “misrepresentation” under Shehata.  As discussed above, had the board known Dr. Jackman reversed his surgical recommendation on May 9, 2009, it would not have found Employee medically unstable as of April 16, 2009, and would not have awarded TTD benefits after that date.

Further, Employee made express misrepresentations to Employer at her January 2010 deposition and to the board at the March 2010 hearing.  Specifically, Employee asserted in 2010 she intended to pursue cervical fusion surgery, as recommended by Dr. Jackman, though she sought no treatment for her cervical condition from December 2009 until December 2012.  Her January 17, 2013 hearing testimony she wishes to have cervical surgery is not credible because she was awarded full medical benefits for her cervical spine condition but obtained no treatment in three years.  Her contention “all of” her medical providers attempted to obtain authorization for payment from Molly Friess and were told they would not be paid is not credible.  Ms. Friess testified she knew what she was required to pay under Flayac I, and medical benefits were fully open for the right shoulder and cervical conditions.  She testified no one contacted her at any time inquiring about coverage under Flayac I or requesting pre-authorization for treatment, and she never received any bills for cervical spine treatment after Flayac I issued.  The board relied on Employee’s assertion she intended to pursue surgery.  As discussed above, it is now clear Employee did not intend to obtain additional treatment.  Had Employee been truthful that she did not intend to pursue additional treatment for her cervical condition, the panel would not have awarded TTD benefits beginning April 16, 2009.

Employee and Michael Flayac contend they did not know Dr. Jackman had reversed his surgical recommendation after reviewing the May 1, 2009 MRI.  However, viewing all the evidence on this issue, including the credible testimony of Dr. Jackman, the May 9, 2009 phone notation in Employee’s electronic medical record, the May 9, 2009 report documenting Dr. Jackman’s opinion Employee was no longer a candidate for surgery, his phone call to the Flayac cell phone relaying this new opinion, and the May 29, 2009 letter to the Flayac home, this contention is not credible.  Particularly compelling was Dr. Jackman’s testimony he had a “feeling that something just wasn’t right” after the May 9, 2009 phone call and elected to follow-up with a certified letter to ensure the Flayacs were aware of his recommendations.  While this panel is not bound by findings of the Washington State Medical Board, it is persuasive Employee’s complaint alleging Dr. Jackman failed to inform her of his change in opinion was dismissed without further investigation.
To support their assertion Employee neither withheld information nor made any misrepresentations, Employee and Michael Flayac allege Employer’s counsel, adjuster Molly Friess, and Dr. Jackman conspired to fabricate documents and alter existing documents.  This allegation is not supported by the evidence.  

Employee and Michael Flayac point to the language in Dr. Jackman’s May 29, 2009 letter, “Thank you again for traveling to see me in Bellevue, Washington for your neck and arm pain,” as indication Dr. Jackman is implying the Flayacs travelled to Bellevue for a second appointment, rather than only the April 16, 2009 appointment.  While there may be a language barrier issue here, it is clear Dr. Jackman intended to thank the Flayacs again for their visit, not to imply the Flayacs had in fact traveled to Bellevue again for a second appointment.  Nothing about the language in this letter indicates Dr. Jackman is attempting to mislead the parties or the board concerning his care of Employee.

The Flayacs allege because the May 1, 2009 MRI Imaging Report shows a received date of May 11, 2009, Dr. Jackman could not have known the MRI results when he called the Flayac cell phone on May 9, 2009.  However, as explained by Dr. Jackman in his deposition and evidenced in the record, his office received a faxed copy of the May 1, 2009 MRI on May 7, 2009, and then a mailed copy of the same report on May 11, 2009.  Therefore, it is perfectly reasonable to believe Dr. Jackman reviewed the faxed MRI report on May 9, 2009 and called the Flayac cell phone that same day to relay the results and his new recommendation.

The Flayacs allege an agent of either Employer or Dr. Jackman’s office altered the June 28, 2011 signed release by forging Employee’s initials and hand-writing in “Proliance Orthopedics 
Dr. Jackman.”  A careful review of the two copies of the June 28, 2011 release in the record shows it is most likely Employee signed the release and left the “TO:” section blank, allowing Employer to write in the medical providers to whom it chose to send the release.  While Employee contends otherwise, the panel takes notice this is a commonly accepted practice in workers’ compensation cases and nothing in the Act requires a medical release to specify the provider to whom the release will be sent.  Employee alleges the release was falsified to include Employee’s initials.  However, the panel reviewed the release and determines the “initials” are in fact a hand-written star, which along with the underlines, were most likely marked by the records custodian at Proliance Orthopedics to ensure the release contained all the requisite language to allow legal disclosure of Employee’s records to Employer.  Nothing about the June 28, 2011 release shows fraud or misconduct by Employer or Dr. Jackman.

Michael Flayac testified he recalled the May 9, 2009 phone call from Dr. Jackman to his cell phone, but it was difficult to hear or understand anything Dr. Jackman said, and he simply told 
Dr. Jackman to contact Robert Beconovich instead.  He further testified Robert Beconovich’s April 29, 2009 letter contained specific instructions to Dr. Jackman’s office to only communicate with the Flayacs through their attorney, and “if Dr. Jackman had followed the instructions by 
Mr. Beconovich and me, a lot of this confusion could have been avoided.”  However, examination of the April 29, 2009 letter shows it was merely a request for records from Dr. Jackman, not a directive that all communication concerning Employee’s care be to Mr. Beconovich.  Further, it is not credible that Michael Flayac would direct Dr. Jackman to contact Mr. Beconovich about his recommendations for his wife’s care, but not follow up with Mr. Beconovich about the content of his discussion with Dr. Jackman.  It is equally implausible that neither of the Flayacs contacted 
Dr. Jackman, or Mr. Beconovich, to obtain the results of the May 1, 2009 MRI.  It is telling that of the myriad physicians Employee has treated with over the years for her work injury it is only 
Dr. Jackman whom she claims to have instructed to relay all information concerning her care to her attorney.  Her claim is not credible.
Thorough review of all the evidence shows it is more likely than not either Employee or Michael Flayac, who was authorized to receive medical information for Employee, if not both, were aware Dr. Jackman had reversed his surgical recommendation in May 2009, and failed to disclose this information before or at the March 25, 2010 hearing on Employee’s claim.  Further, Employee’s testimony at her January 11, 2010 deposition and at the March 25, 2010 hearing she intended to undergo cervical surgery is not true in light of the fact she failed to obtain any treatment for her cervical condition from December 2009 to December 2012.  If Employee truly suffered cervical pain to the extent indicated in the medical records and genuinely intended to pursue surgery, her failure to obtain any treatment for her cervical spine for more than two years after being awarded medical benefits for her cervical spine is not reasonable and makes her prior statements not credible.  The board relied on both Employee’s omission Dr. Jackman had reversed his surgical recommendation and Employee’s misrepresentations in deposition and at the March 25, 2010 hearing she intended to pursue cervical surgery in finding Employee was medically unstable as of April 16, 2009 and awarding TTD benefits from that date forward.  Employer is entitled to reimbursement of TTD benefits paid after April 16, 2009.

Having found Employee knowingly engaged in misleading acts to obtain workers’ compensation benefits, under AS 23.30.250, an order requiring Employee pay all reasonable costs and attorney fees incurred by Employer and its workers’ compensation insurance carrier in obtaining this order is mandatory.  Employer is entitled to recover from Employee reasonable costs and attorney fees incurred defending Employee’s claim for benefits, including all those incurred since the March 25, 2010 hearing.  Jurisdiction shall be retained if there is a dispute regarding whether the costs and attorney fees incurred by Employer and its carrier are reasonable.

Employee knowingly made misleading statements upon which Employer relied in paying benefits, and Employer is therefore entitled to reimbursement under AS 23.30.250(b).  Employer’s petition for a finding of fraud and reimbursement of benefits will be granted.  

CONCLUSIONS OF LAW

1) Flayac I will be modified to acknowledge Dr. Jackman’s reversal of his April 16, 2009 surgical recommendation, as reflected in his May 9, 2009 report, May 29, 2009 letter, and November 28, 2012 deposition testimony.  The board made a mistake of fact in finding Employee not medically stable beginning on April 16, 2009.  Reviewing the record in light of the new evidence Employee did not intend to pursue additional treatment for her cervical condition.  A preponderance of the evidence shows Employee was medically stable as of August 20, 2007.  Flayac I remains in full force and effect in all other aspects.  This decision makes no comment on the validity or weight of Dr. Bald’s September 22, 2011 EME report or the merits of Employer’s September 28, 2011 controversion notice, nor does it order reinstatement of benefits after February 23, 2011, the date Employer suspended benefits based on Employee’s failure to attend an EME.
2) Employer is entitled to reimbursement of benefits under AS 23.30.250(b).  Employee obtained TTD benefits from April 16, 2009 to February 23, 2011 totaling $39,929.49 based on the board’s mistaken reliance on Dr. Jackman’s April 16, 2009 report and Employee’s misstatements she intended to pursue cervical surgery.  Employer is entitled to payment of reasonable costs and attorney fees incurred in obtaining reimbursement under AS 23.30.250(b).

ORDER

1) Employer’s October 4, 2011 Application for Modification under AS 23.30.130(a) and for Reimbursement under AS 23.30.250(b) is GRANTED.

2) Flayac I is modified to find Employee was medically stable as of August 20, 2007, and thus not entitled to TTD benefits after that date.

3) Employee shall reimburse Employer for TTD benefits paid as a result of the board’s reliance on Dr. Jackman’s April 16, 2009 report and Employee’s misstatement she intended to pursue cervical surgery, totaling $31,929.49, within 14 days of the date of issuance of this decision.
4) Employer’s counsel is ordered to file an affidavit of attorney fees and costs within 14 days of this decision’s issuance.  If Employee disputes whether these costs and attorney fees are reasonable, jurisdiction will be retained.  If Employee does not dispute the reasonableness of Employer’s costs and attorney fees, Employee shall pay those costs and fees within 14 days of Employer filing its affidavit of attorney fees and costs.
Dated in Fairbanks, Alaska on February 20, 2013.





ALASKA WORKERS' COMPENSATION BOARD






Amanda K. Eklund, Designated Chair






Krista Lord, Member






Zeb Woodman, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PATRICIA FLAYAC, Employee/respondent v. BANNER HEALTH SYSTEMS, Employer; SENTRY INSURANCE CO., insurer/petitioners; Case No. 200519809; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on February 20, 2013.







Nicole Z. Hansen, Office Assistant II
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