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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	WILLARD L. HARRIS, 

                                             Employee, 

                                               Respondent,

                                              v. 

M-K RIVERS,

                                             Employer,

                                               Petitioner,

                                               and 

ACE INDEMNITY INSURANCE CO.,

                                             Insurer,

                                               Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No. 198102824
AWCB Decision No. 13-0014

Filed with AWCB Anchorage, Alaska

on February 22, 2013


M-K Rivers’ (Employer) April 6, 2012 Amended Petition Regarding Care Attendant Issues was heard on January 16, 2013, in Anchorage, Alaska.  This date was selected on August 22, 2012.  Attorney John Franich appeared and represented Willard Harris (Employee).  Attorney Robert Bredesen appeared and represented Employer.  Employee appeared telephonically and testified.  Employer’s witness Janice Haris appeared and testified.  Employer consented to Employee filing a post-hearing fee affidavit.  Employee’s counsel filed his post-hearing affidavit of attorney’s fees and costs on January 25, 2013.  On February 1, 2013, Employer filed an opposition to Employee’s affidavit.  On February 6, 2013, Employee filed a reply to Employer’s opposition.  On February 11, 2013, Employer filed an objection to Employee’s reply to its opposition to his affidavit of attorney’s fees and costs.  Given these post hearing filings, the record closed when the panel met to deliberate on February 19, 2013.  

ISSUES
Employer contends nothing has been controverted, but Employee is getting sub-par home health care in Employer’s opinion.  It contends Employee should be allowed to select a suitable, certified home care attendant service agency within 14 days of this decision to provide proper care.  Employer contends once the agency begins providing services, Employer should no longer be responsible for providing funds directly to Employee to employ his own home care attendants.  Alternately, it contends Employee should be ordered to provide proper documentation for each person serving as his home care attendant; require his workers to reasonably communicate with Employer concerning duties; establish a regular pay schedule for his “employees”; allow Employer to pay Employee’s attendants directly from its own funds; allow Employer to use a payroll service to compensate Employee’s attendants; allow Employer to refuse to pay for services not deemed medically reasonable and necessary; and allow Employer to withhold, or arrange for withholding, of funds required by law to be withheld from attendants’ paychecks.  In addition to its concern over Employee’s and his attendants’ health, Employer contends state and federal insurance laws require it to provide an accounting, which it has not been able to accomplish in the current arrangement.  Employer contends the 1998 stipulation needs to be modified to reflect changing circumstances.

Employee contends there are no factual disputes or credibility issues.  He contends he is entitled to make his own decisions about his health care level for his work injury, including home health care.  Employee contends he has “lived trapped in his own body” since 1976 and knows best what he needs and wants.  He contends his home health care staff is well trained and he likes them.  Employee contends the 1998 stipulation between the parties is a binding contract, and allows him to hire, fire and train his own home health care attendants, reimbursed by Employer.  Employee contends some things were “not taken into account” at the time the parties made the 1998 stipulation.  As a California resident, he contends Alaska law does not apply to Employee’s care attendants, so many legal issues Employer raised need not be addressed.  Employee contends there is no evidence he is incompetent or incapable of making his own health care decisions.  He contends his home health care decisions are intimate and personal and no one should be allowed to substitute their judgment for his.  Employee contends the 1998 stipulation does not need to be modified.

1) Should the parties’ 1998 stipulation be modified to alter the way Employee’s home care attendants are paid?

Employee contends if he prevails on Employer’s petition, and the relief it seeks is not granted, he is entitled to an award of statutory minimum fees on all home health care benefits paid to Employee hereafter, and costs.  Alternately, he contends he is entitled to reasonable actual fees and costs for defending against Employer’s petition.  He contends actual fees should be awarded at the rate of $450 per hour.

Employer contends statutory minimum fees are not appropriate since Employer is seeking to pay increased home health care benefits to Employee, rather than seeking to decrease these benefits.  Alternately, if Employee is awarded actual fees, Employer contends $450 per hour is not reasonable in light of fees awarded to other claimants’ counsel.

2) Is Employee entitled to an award of attorney’s fees and costs?


FINDINGS OF FACT

The following factual findings are either undisputed or established in light of the entire, relevant record by a preponderance of the evidence.  Some factual findings and conclusions are incorporated from Harris v. M-K Rivers, AWCB Decision No. 09-0176 (November 24, 2009) (Harris I):

1) On October 8, 1976, Employee was seriously injured when his flat-bed truck left the Richardson Highway and rolled down a steep, rocky embankment (Report of Occupational Injury or Illness dated October 10, 1976).  As a result of spinal cord injuries from this accident, Employee immediately became a flaccid paraplegic (Donald R. Silverman, M.D., report dated February 22, 1978 at 1).  Employee has been wheelchair-bound since his injury (id. at 2-4).  

2) On August 16, 1991, a partial “Compromise and Release” (C&R) was approved (1991 C&R).  The parties agreed Employee’s entitlement to future medical benefits under the Act was not waived by their settlement (id. at 5).  The parties agreed Employee suffers from “multiple complications” related to his injury, resultant paraplegia, and its sequelae (id. at 2).  

3) On September 7, 1993, another partial C&R was approved (1993 C&R), which partially resolved claims for injuries or aggravations to Employee’s spinal cord and resolved then pending disputes over among other things “transportation expenses” (id. at 2).  Employee did not otherwise waive his right to future medical benefits (id.).  

4) In 1993 and 1994, the parties contested numerous issues (see for example Employee’s October 1, 1993 Claim, and October 14, 1994 letter from Michael J. Jensen to Richard Dixon, M.D., setting forth various disputes). 
5) On April 17, 1996, a third partial C&R intended to resolve the disputed issues was approved (C&R, 1996).

6) On May 29, 1998, the parties entered into a stipulation as follows:

COME NOW the parties, by and through their counsel, and stipulate and agree that the issues to be heard by the Alaska Workers’ Compensation Board at the hearing scheduled for May 29, 1998 have been resolved.  The employer and its insurance carrier have agreed to accept responsibility for each claim raised by the April 24, 1997 Application for Adjustment of Claim.  Therefore, a Compromise and Release Agreement is not needed and payment will be made within fourteen days following filing of this stipulation with the Alaska Workers’ Compensation Board.

It is hereby stipulated and agreed as follows:

. . .

(2) Attendant Care -- pursuant to the insurance carrier’s August 22, 1997 letter, the insurance carrier has already agreed to reimburse Willard Harris for twenty-four hour attendant care effective July 1, 1997, at the rate of $16 per hour.  That rate will remain in effect until January 1, 1999, at which time the hourly rate may be subject to re-negotiation.  At that time each party may seek re-adjustment pursuant to the Alaska Workers’ Compensation Act.  The attendant care at $16 per hour for twenty-four hours per day, will be paid to Willard Harris every two weeks without offset or deduction.  Willard Harris will continue to be responsible for obtaining his attendant care. . . .

7) For many years, Employer paid Employee’s bills related to the above referenced home health care treatments and services in accordance with this stipulation, and continues to pay them (Harris).  

8) On October 25, 2006, Nicole Chitnis, M.D., issued an EME report (Dr. Chitnis’ report dated October 25, 2006).  Dr. Chitnis is a physiatrist, and practices “alternative and integrative medicine” (id. at 13).  She opined Employee’s medical course has been “extremely complicated due to multiple serious complications he has developed over the years which include osteomyelitis, extensive heterotopic bone formation, extensive problems with decubitus ulcers, skin care difficulties due to obesity, fixed flexion contractures in his lower extremities, as well as difficulties with bladder infections, upper respiratory infections, pulmonary difficulties and multiple musculoskeletal difficulties” (id. at 7).

9) On October 25, 2006, Dr. Chitnis noted:

Overall, my impression is that Mr. Harris has maintained a very positive outlook, in spite of numerous difficult situations in the last 30 years and has taken extremely good care of himself.  He has learned a lot about his condition and how to best take care of it, and he makes sure that he finds the right people to take care of him.

. . .

Additionally he has help from not just his personal live-in attendants at home, but physical therapists, physical aide, physical therapy assistants, occupational therapist, acupuncturist, massage therapist, psychotherapist, personal trainers and visiting nurse services (Chitnis EME report dated October 25, 2006, at 7-8).

10) Employee’s health care “situation is never going to improve,” and “in fact with time,” as Employee develops weakness in the arms or suffers other musculoskeletal difficulties, “his care needs will go up” (id. at 9).  Employee is “motivated enough to take such good care of himself in the last 30 years in the midst of many very difficult and complex health issues” (id. at 10).  

11) Employee’s “condition is permanent and he will need only more help down the road” (id.). 

12) Dr. Chitnis opined Employee’s outlined modalities can be performed by his home care attendants on a daily basis (id.).

13) On December 16, 2006, Andrew J. Ross, M.D., signed prescriptions for Employee prescribing: A) Three man lift team “PRN”; lift team/physical therapy assisting for Sunday. . . .  C) market-rate survey to determine lift team/physical therapy assisting wages and attendant wages (December 19, 2006 prescriptions).

14) Dr. Chitnis opined exercises could be performed by Employee’s home attendant daily after the attendant had training from a therapist for safety and propriety (id. at 1-2). 

15) On December 10, 2007, Employee provided 1099 tax forms for his attendants from 2004 as a response to Employer’s discovery request (Supplemental Disclosure Dated December 10, 2007).  Employee is not a “medical administrator,” has difficulty maintaining his records, and has trouble managing his health care when he is ill (Harris; Harris I).  

16) On December 11, 2007, Employer filed a petition to compel discovery requesting an order directing Employee to respond to Employer’s informal discovery seeking tax or other information identifying Employee’s personal care attendants, for auditing purposes (Employer’s Petition dated December 11, 2007).  

17) Every two weeks, Employer sends Employee a check to pay his personal care attendants (Mackay, Harris I).  Employer wanted to verify through audit who these attendants were and what they have been paid (id.).  Employer for auditing purposes wanted the full names, Social Security numbers, and amounts of payments, hours worked, and dates worked for Employee’s attendants (id.; Employer’s hearing arguments, Harris I).

18) On January 2, 2008, Employee responded to Employer’s petition to compel discovery stating he served Employer with all then-available information (Opposition to December 11, 2007 Petition to Compel Discovery, dated January 2, 2008).  Employee stated similar 1099 tax information for other years was either lost or not prepared because of Employee’s poor health, which included three separate hospitalizations (id.).  Employee averred the information for the missing year was being prepared and would be provided upon completion (id.).  

19) On March 17, 2009, Employee was ordered at prehearing conference to provide discovery regarding his personal care attendants by May 1, 2009 (Prehearing Conference Summary, March 17, 2009).  Employee failed to timely comply with the prehearing conference directive to provide discovery by May 1, 2009 (id.; see also Employee’s variously dated discovery responses).  

20) On June 1, 2009, Employee filed a ledger listing by first initial and last names only, his personal care attendants’ wages from June 2007 through May 3, 2009 (Employee’s Supplemental Disclosure Dated 6/1/09).

21) On June 2, 2009, Employee filed another notice stating he complied with the discovery order by providing a “ledger” for payroll for his personal care attendants from June 4, 2007 to May 3, 2009, and further stating his responses were the only records he had responsive to the discovery request (Employee’s Notice Of Compliance With Discovery Order, June 2, 2009).  Employee thought he could with adequate time and assistance provide the first names and last-known addresses of attendants he previously identified (Harris, Harris I).  

22) In November 2012, Employee expressed feelings of anxiety, depression and being suicidal.  He told his therapist “he is killing himself with the unhealthy way he is eating” (Peggy Kincaid, MFT; Clinical Notes, November 2012).

23) Employee pays his home health care help with cash, unless he is ill in which case he may pay them with cashier’s checks or money orders (Harris deposition, Harris I).  He pays his help every two weeks and keeps track of it “in his head” (id.).  Every two weeks Employee receives a check from the workers’ compensation insurer and pays his staff based on their prior two weeks’ services (id.).  

24) In reference to Employer’s request for a list of Employee’s attendants over the years, as of his 2008 deposition, Employee had no formal list and no way of completely listing who his caregivers were and where they lived but could probably list “about 20 percent,” noting many of these caregivers stayed with him for a while, left, and then came back (Harris, January 16, 2008 deposition).  Employee records are “scattered” and he is not good with paperwork (id.).  
25) Employee is a California resident (record).
26) Janice Haris is a registered nurse since 1971.  She has a Master’s degree in occupational health nursing administration.  Since 2004, she has worked as a certified nurse life care planner, which addresses traumatic injuries and uses the nursing process to determine what medical and nonmedical services a person will need for the rest of his life to function properly and safely.  Ms. Haris also estimates costs associated with life care plans.  Ms. Haris has prepared hundreds of life care plans over the last eight years (Haris).

27) Ms. Haris did a review of private home health care agencies available in the “east bay” area where Employee resides.  In forming her opinions, she reviewed dozens of medical records, abstracted them and reviewed numerous depositions involving Employee’s case.  Ms. Haris prepared a questionnaire used to determine the agencies’ background, credentials and experience as well as their ability to provide necessary care Employee requires (id.).

28) Basic, in-home “attendants” require basic training in home health care, but no certification.  A “certified nursing assistant” (CNA) is a higher level of care and receives more schooling, clinical experience, tests and certification.  “Skilled nursing” includes vocational nurses, which also require licensure.  “Registered nurses” have significantly more schooling, clinical specialties and experience, and are licensed professionally.  Registered nurses may also have multiple sub-specialties.  A “nurse case manager” focuses on long-term care of disabled people, applying a plan and evaluating it to make sure a disabled person has all the care needs they require (id.).

29) Persons providing home care service have special training to understand pathophysiological issues regarding wound care.  Employee has debilitating, decubitus wounds and ulcers, which are so deep they travel down to the muscle level and almost to the bone.  Such wounds and ulcers must be cared for in an appropriate manner (id.).

30) Employee is a large individual, and it is important for a home care provider to understand his body habitus.  Many of Employee’s daily living activities are not skilled care issues, such as daily bathing and dressing.  However, a skilled nurse is required for bowel care (id.).

31) Ms. Haris inquired of agencies if they could provide adequate personnel given Employee’s situation.  She surveyed both large and small local agencies.  For Employee’s level of staffing, smaller agencies may need a month or so to “staff up.”  Ms. Haris also inquired if agencies would be willing to hire Employee’s current attendants, so he can maintain his relationship with them, “as a courtesy.”  She implied some agencies may hire them if they are qualified.  Larger homecare agencies also provide physical and occupational therapists, “in-home” (id.).  
32) Employee has a neurogenic bladder, which means it does not function because of his work injury.  Therefore, he needs catheterization and he has developed infections over the years.  Consequently, Employee has a “stoma hole” into his bladder, which is used as an opening to place a catheter without causing ongoing bladder drainage.  Only skilled nursing can clean and replace his catheter.  Skilled nursing is also required to manage Employee’s diabetes because it involves administering medication.  Employee is on intermediate and long-acting oral hypoglycemics as well as insulin provided subcutaneously.  Additionally, Employee further requires an insulin bolus injection with each meal.  Employee’s fasting blood sugar level while in the hospital recently in 2012 was 400.  Normal blood sugar levels for a non-diabetic range from 70 to 100; a fasting diabetic should have a fasting blood sugar level of 120-130 (id.).

33) Diabetes has adverse health consequences.  Uncontrolled diabetes affects Employee’s heart, vision, mental acuity, kidneys, and circulatory system.  Poor circulation interferes with Employee’s ability to fight infection (experience).
34) Employee also developed methicillin-resistant Staphylococcus aureus (MRSA), which means he is not responsive to penicillin type drugs to fight infection.  His caregivers can also contract MRSA infections from Employee (Haris).

35) Ms. Haris is familiar with Center for Disease Control Guidelines for preventing disease spread.  MRSA is a “pretty scary bug.”  Every caregiver must be aware they may be exposed to MRSA in hospitals and in chronic care patients.  They must understand how to prevent contaminating themselves.  A “prevention kit” can be expensive, and should be used to protect attendant care providers in contact with Employee.  They must wear gloves and special clothing that will not be worn outside his home and will not be mixed with their normal laundry.  A blood or urine test is required to determine if a person has developed MRSA.  If home health care providers contract MRSA, they must go through a protocol to prevent infections (id.).

36) Ms. Haris also inquired of agencies if they had insurance and bonding to protect the agency.  Home health care agencies in California are licensed under the health department.  It is a rigorous requirement (id.).

37) Cypress Care is an independent care management organization, which employers and carriers sometimes hire.  Cypress Care evaluates agencies.  Ms. Haris obtained an agency list from Cypress Care, called 16 agencies, and narrowed the list down to about six agencies she believes could provide the care Employee requires.  Ms. Haris used this information to complete her questionnaire (id.).

38) Ms. Haris initially concluded six homecare agencies affirmed they could provide “24/7” staffing including a minimum of three care attendants and one CNA per shift, pursuant to Employee’s medical care requirements.  Ms. Haris revised her initial report and altered her opinion somewhat, based on reviewing additional medical records.  She identified four agencies affirming they could provide Employee with 24/7 staffing at his home including a licensed vocational nurse and at least three CNAs per shift.  Ms. Haris provided a third supplemental report, based upon additional medical records detailing Employee’s “deteriorating condition.”  She concluded Employee required a three-person lift team and a CNA, four hours per day, and daily skilled nurse care.  She concluded, based upon his caregivers’ depositions, there is “no cohesive schedule” for “consistent care” in light of his “significant deteriorating” bedsores.  Ms. Haris also concluded Employee’s blood sugar was out of control (id.).

39) On cross-examination, Ms. Haris conceded she had never met Employee or visited his home.  She is not aware of any health care provider stating or suggesting Employee was mentally incompetent to make his own health care decisions (id.).

40) Ms. Haris’ initial recommendation was to replace Employee’s current staff with similar staff from an agency.  The only difference between Employee’s current staff and Ms. Haris’ first proposal was that Employee does not have a full-time CNA currently; a CNA comes about three days per week.  She is recommending “a higher level of care” than what Employee has presently.  A CNA is not required to provide laundry and similar services (id.).

41) Accredited agencies hire staff trained in safety and hygiene to prevent MRSA’s spread from hospitals to customers’ homes, and from home to home (id.).

42) Employee “has done a great job, the best he can,” taking care of himself, but he is developing more co-morbidities and his situation is getting worse and more complicated (id.).

43) Employee “qualifies for a higher level of care” (id.).

44) Ms. Haris concedes a patient has a right to decide not to have surgery, for example, even though it may be to his detriment, as “this is a free country” (id.).

45) Employee provides six to eight weeks hygiene training for his home care attendants, and requires them to work only for him, thus reducing his “bacterial load.”  In his view, agencies have greater bacterial loads then do his attendants because agency employees work at other facilities.  He even takes extreme measures to keep outsiders such as delivery people and FedEx employees from contaminating his home (Harris).

46) Employee is uncertain whether or not he has a current MRSA infection, because it “comes and goes,” in his view usually related to hospitalizations (id.).

47) At least one of Employee’s home care attendants files his taxes as an independent contractor and pays his own income taxes.  Others do not (id.)

48) So far as Employee knows, none of his attendants have their own workers’ compensation insurance coverage, as he surmises that is not where “they want to spend their money” (id.).

49) One attendant has been with Employee for over 10 years (id.).

50) The current rate for his attendants is $250 per day (id.).

51) Employee began keeping records of his attendants’ pay after the 2009 hearing (id.).

52) Employer argued the 1998 stipulation provided for only one caregiver and it was unclear the level of care the parties contemplated in their stipulation.  It contends Employee also requests and receives services beyond the stipulation’s limitations and therefore both Employer and Employee seek modification.  Employer submits its petition seeking an order allowing it to cease directly funding Employee for his home care was based upon Employee’s lack of record keeping.  It argues Exhibit F to Employer’s hearing brief shows the only documentation Employee has ever provided Employer, which Employer believes was a “false attempt” to comply with Harris I (Employer’s hearing arguments).

53) Employer argued it was not trying to save money nor was it trying to “force” a higher care level on Employee; the carrier brought its petition because it needs auditable records.  Employer argued Employee’s staff is “in limbo” and needs protection against disease, other liability and things like unpaid taxes (id.).

54) Employer suggests an agency would provide a higher care level for Employee and would provide licensed, bonded, trained staff, and relieve Employee from administrative burdens such as taxes and workers’ compensation insurance (id.).

55) Employer’s primary request was for an order terminating direct payment of funds to Employee and requiring him to use a professional agency to provide his home health care needs.  Conceding its first petition was “problematic” for several reasons, Employer’s alternative argument was changed to a request for this decision to “spell out” what the carrier should do in respect to using a payroll service or other means to compensate Employee’s attendants.  Employer was concerned paying Employee’s attendants even through a third-party vendor might result in those persons being deemed Employer’s “employees” should they be injured while caring for Employee (id.).

56) Employer further argued its August 22, 1997 letter was incorporated into the stipulation and its terms specifically limited Employee to one home care attendant (id.).
57) Employer averred its first remedy would not “force” agency care attendants on Employee.  It would simply provide them if he was willing to accept them (id.).
58) Employee disputed Employer’s interpretation of paragraph two in the 1998 stipulation.  He argued the stipulation contained no limitation to only one care attendant.  Employee argued the parties had interpreted the stipulation over time through their actions and Employer had routinely paid for several attendants.  As Employee’s needs changed, his personnel requirements changed.  Employee emphasized the stipulation states he retained the right to obtain and control his home care attendants and Employer gave up that right.  He argued this decision does not have authority to revise the 1998 contract and alternately, should not do so even if it has authority.  Employee further argued he is competent to consent to care and to withhold consent to care.  He believes the real issue is whether or not allegedly “better care” can be forced upon him against his will (Employee’s hearing arguments).

59) Employee does not want a skilled nurse or medical doctor to do his laundry or take him to the grocery store.  He does not currently employ a wound care nurse, and if he needs one, one comes in to perform those services (id.).

60) He contends so long as he is competent to make his own health care decisions, which he currently is, this decision must honor his choices (id.).

61) Employee agrees Employer has a right to an accounting for money it pays him.  He agrees Harris I required Employee to do certain things, and if Employer does not think Employee has complied with Harris I, it has other remedies, none of which were issues in this hearing (Employee’s hearing arguments).

62) Employee further contended AS 23.30.095(a) only applies to an injured worker’s right to make a claim for medical or other care, and not to Employer’s purported right to require Employee to a higher care level if he does not want it (id).

63) Employer’s amended petition requested either a health care agency be required for Employee’s home health care, in accordance with AS 23.30.095(a), or alternately, Employee be required to do everything an agency would do in respect to payroll, taxes, insurance and other administrative requirements (inferences drawn from all the above).

64) Employee would welcome funds from Employer with which to pay a bookkeeper or certified public accountant to provide appropriate record-keeping at regular intervals (Harris).

65) Employer has not controverted Employee’s home health care attendance (record).

66) Employee’s attorney conceded he neglected to file an affidavit of attorney’s fees.  He believed he did not have “a lot in the case” that he could call “productive.”  However, he requested statutory minimum attorney’s fees for all benefits Employee obtained hereafter if Employer’s petition is denied.  Alternately, he requested time to file an itemized affidavit of attorney’s fees itemizing approximately 13 hours (id.).
67) Employer countered the request for statutory minimum attorney’s fees by noting it was trying to pay Employee more in benefits, not less; therefore, statutory minimum attorney’s fees should not apply.  However, Employer did not object to Employee’s counsel filing an affidavit of attorney’s fees “after the fact” (Employer’s hearing arguments).

68) McAlpine v. Banner Health Services, Inc., AWCB Decision No. 11-0125 (August 24, 2011) awarded Employee’s attorney $350.00 per hour as a reasonable fee in a Fairbanks venue case (id. at 16).

69) Actual fees at the $350 per hour rate is reasonable for Employee’s attorney if he is awarded fees, based upon his experience and in comparison to other similarly experienced lawyers who represent injured workers in workers’ compensation cases (experience, judgment, observations).

70) On January 13, 2013, Employee filed an affidavit itemizing 15.8 attorney hours spent on this case at $450 per hour not including 12 hours spent reviewing a CD provided by Employee’s prior attorney.  Employee sought $7,110 in fees and $703.13 in costs (Affidavit of Attorney’s Fees, January 25, 2013). 

71) On February 1, 2013, Employer filed an opposition to the requested fees suggesting the hourly rate was too high and $50 per hour higher than the amount awarded to the most experienced workers’ compensation attorney in Alaska (Opposition to Affidavit of Attorney (sic) Fee, January 31, 2013).

72) On February 6, 2013, Employee filed a reply to Employer’s objection to which was attached a 2012 fee schedule for another law firm in Fairbanks, showing the firm billed at $450 per hour.  Employee claimed his fees should be awarded at a higher level because the cost of living is higher in Fairbanks (Reply to Opposition to Attorney (sic) Fees, February 6, 2013).

73) On February 11, 2013, Employer filed an objection to Employee’s reply, stating he raised a new fee argument not supported by fact or law (Employer’s Objection to 02/06/13 Reply Filed by Counsel for the Employee in Support of his Claim for Attorney (sic) Fees and Costs, February 8, 2013).

PRINCIPLES OF LAW

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted . . . to ensure . . . quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . .

. . .

(d) If at any time during the period the employee unreasonably refuses to submit to medical or surgical treatment, the board may by order suspend the payment of further compensation while the refusal continues, and no compensation may be paid at any time during the period of suspension, unless the circumstances justify the refusal. . . .

In Fluor Alaska, Inc. v. Mendoza, 616 P.2d 25 (Alaska 1980), an injured worker refused a lumbar laminectomy.  The board ruled his refusal was reasonable when he expressed fears of death based upon his knowledge of family members that had poor surgical experiences.  The board considered the employee’s fear of surgery and “the complex factors that are inherent in balancing the chances for success and probable results of the operation against the possible adverse consequences.”  Id. at 27.  The Alaska Supreme Court found substantial evidence supported the board’s decision and affirmed the board’s refusal to suspend the worker’s benefits.  The court held his refusal was reasonable based upon his fears of dying on the operating table.  The court said:

We believe that AS 23.30.095(d), construed in accordance with the ‘liberal humanitarian purposes’ of the workers’ compensation act, (footnote omitted) requires that a refusal be held reasonable if a conscious weighing of the results of having surgery or not having surgery could have led to the refusal, regardless of whether such weighing actually occurred (id. at 28; footnote omitted).

In Metcalf v. Felec Services, 784 P.2d 1386 (Alaska 1990), the Alaska Supreme Court affirmed the board’s decision, which had upheld an employer’s suspension of benefits based on an injured worker’s refusal to obtain simple diagnostics and medical treatment.  The evidence showed the employee’s head injury caused headaches, which could have been diagnosed through computer assisted tomography (CT) scan, which had no risk of harm, and treated with medication, which carried little risk to the employee’s health but could improve his symptoms.  Metcalf stated factors to be used in determining the reasonableness of “treatment refusal” include the risk and seriousness of side effects, the chance of cure or improvement, and any first-hand negative experience or patient observations regarding either this procedure or medical care in general.  Id. at 1388.  In affirming, Metcalf noted the employer proposed “no major, life-threatening surgery” and the record included unanimous medical testimony concerning the substantial unlikelihood of negative side effects from the proposed diagnostics and treatment.  Id.

The board has authority to suspend an injured worker’s benefits under AS 23.30.095(d) after a hearing as of the date of its order.  Schouten v. Alaska Industrial Hardware, AWCAC Decision No. 094 (December 5, 2008).

AS 23.30.097.  Fees for medical treatment and services.
. . .

(d) An employer shall pay an employee’s bills for medical treatment under this chapter, excluding prescription charges or transportation for medical treatment, within 30 days after the date that the employer receives the provider’s bill or a completed report as required by AS 23.30.095(c), whichever is later.

AS 23.30.110.  Procedure on claims.  (a) Subject to the provisions of 
AS 23.30.105, a claim for compensation may be filed . . . and the board may hear and determine all questions in respect to the claim. . . .

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

Workers’ compensation statutes are designed to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  This system is based upon “the ultimate social philosophy behind compensation liability,” which is to resolve work-related injuries “in the most efficient, most dignified, and most certain form.”  Gordon v. Burgess Construction Co., 425 P.2d 602, 604 (Alaska 1967).

Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963) is a civil tort case primarily about the workers’ compensation insurer’s alleged duty to “arrange” for medical care for an injured worker.  Richard concluded the employer need not arrange medical care for injured workers.  Richard reviewed the statutes concerning the employer and insurer’s obligation to “furnish” medical care.  Language from cases the Alaska Supreme Court cited in Richard is instructive.  In Cole v. Town of Miami the Arizona court said:

We are of the opinion that, stated as an abstract proposition, the commission does not occupy the position of an adversary towards a claimant of compensation, dealing with him at arm’s length, but that it sits as a judicial body to do justice according to law [citation omitted]. . . . 

. . . 

The Workmen’s Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act [citation omitted]. . . .

. . .

We again state that the Workmen’s Compensation Act is not legislation for the benefit of doctors, neither is it an act for the benefit of lawyers, nor for the benefit of the Board.  This act is fundamental legislation enacted first for the protection and benefit of the injured workman. . . .

Richard also cited Miller v. Aetna Life Ins. Co., 53 P.2d 704, which dealt with the question of whether an employer had delivered a policy for workers’ compensation insurance coverage to the board.  The court, in construing the law, stated:

‘The Workmen’s Compensation Act was enacted for the benefit of the employee.’  The correctness of this conclusion is universally conceded and the vital part of the machinery set up by the law to carry the provisions of the act into effect is the Industrial Accident Board.  The board is a state board and we think the act implies that its first duty is to administer the act so as to give the employee the greatest possible protection consistent with the purposes of the act.

AS 23.30.145.  Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . 

(b) If an employer . . . otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(a) authorizes attorney’s fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim.  An award under §145(a) may include continuing fees on future benefits.  By contrast, §145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.  Harnish Group, Inc. v. Moore, 160 P.3d 146, 150 (Alaska 2007).  Attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them. Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).

AS 23.30.155.  Payment of compensation.
  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . . .

8 AAC 45.050.  Pleadings.

. . .

(f) Stipulations.

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.


(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing.


(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. . . . 

8 AAC 45.082.  Medical treatment.  (a) The employer’s obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer.  The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.


(b) In this section “provider” means any person or facility as defined in 
AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out-of-state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08.

. . .


(d) Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102.  Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee’s prescription charges . . . within 30 days after the employer received the medical provider’s completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel, destination, and transportation expenses for each date of travel. If the employer controverts


(1) a medical bill or if the medical bill is not paid in full as billed, the employer shall notify the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in payment within 30 days after receipt of the bill and completed report on form 07-6102;


(2) a prescription or transportation expense reimbursement request in full, the employer shall notify the employee in writing the reason for not paying all or a part of the request or the reason for delay within the time allowed in this section in which to make payment; if the employer makes a partial payment, the employer shall also itemize in writing the prescription or transportation expense requests not paid. . . .

8 AAC 45.180.  Costs and attorney’s fees.  (a)  This section does not apply to fees incurred in appellate proceedings.

(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed. . . .

 
(c) Except as otherwise provided in this subsection, an attorney fee may not be collected from an applicant without board approval.  A request for approval of a fee to be paid by an applicant must be supported by an affidavit showing the extent and character of the legal services performed.  Board approval of an attorney fee is not required if the fee


(1) is to be paid directly to an attorney under the applicant’s union-prepaid legal trust or applicant’s insurance plan; or


(2) is a one-time-only charge to that particular applicant by the attorney, the attorney performed legal services without entering an appearance, and the fee does not exceed $300.


(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.


(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed. . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

. . .


(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. . . . 

8 AAC 45.900.  Definitions.  (a)  In this chapter

. . .

(5) ‘claim’ includes an matter over which the board has jurisdiction. . . .

ANALYSIS

1) Should the parties’ 1998 stipulation be modified to alter the way Employee’s home care attendants are paid?

The parties have a binding 1998 stipulation.  Employer agreed to fund Employee’s choice of home care attendants.  It has done so for many years.  Employer now seeks to alter the framework by requiring Employee to use a home health care agency.  It cites as justification for its request, Employee’s refusal or inability to provide an accounting for substantial sums Employer pays Employee to compensate his home health care attendants.  Employer references Harris I’s order requiring Employee to keep on-going, accurate and contemporaneous records of his personal care attendants for future reference and auditing purposes, and his failure to do so, as further support of the need for dramatic administrative interference with the parties’ 1998 stipulation.

However, Employer’s petition has not sought enforcement of Harris I.  If Employer believes Employee has failed to comply with Harris I’s order requiring Employee to keep ongoing records, it has a remedy.  It can seek enforcement.  But Employer’s pending petition seeks other relief far beyond what is necessary to resolve the current issue.

There is no dispute Employee needs home health care attendance.  Employer does not suggest this need is either unnecessary or unreasonable.  Employer wants to impose a higher care level on Employee, while Employee is perfectly satisfied with his current level of care.  He is concerned his current staff will be lost if he is required to use an agency to provide similar services.  Employee has trained his staff and believes they are capable and competent to care for his needs, and he is comfortable with them.  It is well understood Employee’s home health care providers give him care personal in nature and intimate in contact.  It is understandable he wants to use people with whom he is comfortable.  This is not a home health care issue; it is an accounting issue.

Consequently, Employer’s request for an order requiring it to provide a home health care agency will not be granted.  However, the 1998 stipulation will be modified in part for good cause.  8 AAC 45.050(f)(3).  Employer satisfactorily demonstrated Employee has been unable or unwilling to properly account for the funds Employer provides for his home care attendants.  As Employee’s attendants currently are paid $250 per day, these funds are significant.  Employer will be directed to select and retain a payroll service vendor, accountant, employer service company or similar entity to perform all of its payment obligations vis-à-vis Employee’s home health care workers, as they are presently constituted or as they may be constituted in the future should Employee from time to time select new attendants.  Employer will be directed to pay the agreed upon biweekly funds to this selected provider, rather than directly to Employee.  This vendor will pay Employee’s home health care attendants as required.  The selected vendor will be capable of and responsible for withholding taxes and any other legally required withholdings from Employee’s attendants under California law.  This process is summary and simple, and removes these administrative burdens from Employee.  It also solves Employer’s issues with complying with state and federal laws and accountability issues.  
AS 23.30.005(h).  

Employee will be directed to cooperate fully in providing necessary information to the selected vendor so it can perform its duties.  He will be required to give the names, addresses, telephone numbers, personal identifying information and employment status of his attendants, and any other required information, to the selected vendor.  This process ensures quick, efficient, fair and predictable delivery of benefits to Employee at a reasonable cost to Employer.  AS 23.30.001(1).  In all other respects, Employer’s petition will be denied.

2)  Is Employee entitled to an award of attorney’s fees and costs?

Employer agreed to allow Employee to file a post-hearing fee affidavit.  Employer did not object to the time Employee’s attorney spent on this case, as set forth in Employee’s January 25, 2013 affidavit of fees and costs, and did not object to the costs.  Employer objected to the claimed hourly rate for Employee’s attorney. 

Employer did not prevail on its primary issue, i.e., its request for an order directing it to pay for a home health care agency selected by Employee in lieu of paying Employee directly.  However, this decision requires Employer to provide a vendor to handle payment of Employee’s current, self-selected home care attendants.  This is a variation of Employer’s requested relief.  As Employee still retains the right to select and train his attendants, which was his main concern, Employee has prevailed to a large extent in defending against Employer’s petition.  Employer resisted Employee’s continued right to select his own home health care attendants, but was not successful in getting full relief as requested.  Accordingly, Employee may be awarded attorney’s fees under AS 23.30.145(b).  Harnish.

The requested $450 hourly rate is not appropriate in this instance.  It is $100 per hour higher than the rate most recently awarded Employee’s attorney in 2011 in a Fairbanks venue case.  McAlpine.  Employee provided no justification for the large hourly rate increase other than his allegation his rate should be higher than claimants’ lawyers’ rate who practice in Anchorage because the cost of living is higher in Fairbanks.  He cites no legal support for this argument.  This $450 per hour rate is considerably higher than the rate commonly awarded to the most experienced workers’ compensation claimant lawyers in the state.  Employee’s counsel’s request for $450 per hour will be denied; his fees will be compensated at the $350 hourly rate, which is consistent with precedent and with counsel’s overall experience handling workers’ compensation claims.  Employee will be awarded $5,530.00 in reasonable, actual fees.

Employee itemized $703.13 in litigation costs on his January 1, 2013 affidavit.  Employer did not object to these costs.  Employee will be awarded $703.13 in costs.

CONCLUSIONS OF LAW

1) The parties’ 1998 stipulation will be modified to alter the way Employee’s home care attendants are paid.

2) Employee is entitled to an award of attorney’s fees and costs.

ORDERS

1) Employer’s April 6, 2012 amended petition’s request for an order requiring it to provide and for Employee to use a home health care agency for his home health care needs, and its alternate proposal, are denied.

2) The 1998 stipulation is modified in part for good cause.  
3) Employer is ordered to select and retain a payroll service vendor, accountant, employer service company or similar entity to perform all of its payment obligations vis-à-vis Employee’s home health care workers, as they are presently constituted or as they may be constituted in the future should Employee from time to time select new attendants, in accordance with this decision.
4) Employee is ordered to cooperate fully in providing necessary information to the selected vendor including names, addresses, telephone numbers, personal identifying information, his attendants’ employment status, and any other required information necessary for the vendor to perform its duties, in accordance with this decision.  
5) Employee is awarded $5,530.00 in actual fees.

6) Employee is awarded $703.13 in costs.
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Rick Traini, Member

WILLIAM SOULE, DESIGNATED CHAIR, CONCURRING & DISSENTING IN PART

The dissent concurs with the majority’s reduction of attorney’s fees to $350 per hour, and concurs with its cost award, assuming Employee was entitled to fees and costs.  However, the dissent respectfully disagrees with the majority’s result on the merits of Employer’s April 6, 2012 amended petition, would grant the primary relief sought and consequently would not award fees or costs, without further argument and authority for awarding attorney’s fees and costs in this situation.

Employee has done the best he can to maintain his health since 1976.  It is undeniable his situation is difficult.  However, this case is not simply about an injured worker’s right to choose home health care providers or to request or decline a higher home health care level.  Nor is it just an accounting problem.  Clearly, those concerns factor into any decision in this case.  Employer’s petition also involves the Act imposing a duty upon this panel to ensure the law is construed in a manner to ensure quick, efficient, fair and predictable delivery of benefits to Employee at a reasonable cost to Employer.  AS 23.30.011(1).  This panel has statutory duty to look after Employee’s best interests.  Richard: Cole.  The Act is intended to protect the injured worker, sometimes even from himself, (Miller) and this decision is charged with enforcing the Act’s “social philosophy,” which is to resolve injuries in the “most efficient, most dignified, and most certain” form.  Gordon.  The majority’s decision fails to meet these goals.

The dissent agrees Employee needs home health care attendance.  There is no dispute this is reasonable and necessary.  However, nurse Haris’ credible testimony disclosed Employee’s health is deteriorating.  For example, in November 2012, Employee complained to his therapist of feeling anxiety, depression and having suicidal ideation.  He confessed he was “killing himself” by the way he was eating.  Employee was hospitalized recently with a fasting blood sugar level of 400.  His diabetes is not under control.  It is well understood diabetes has undeniable adverse health consequences, all of which are made worse by Employee’s paraplegia and its limitations.  Uncontrolled diabetes affects Employee’s heart, vision, mental acuity, kidneys, and circulatory system.  Poor circulation interferes with Employee’s ability to fight infection, which is his recurrent problem.  The dissent is very concerned about Employee’s declining health.

This decision clearly has authority to decide all issues in respect to “a claim.”  AS 23.30.110(a).  Employee has no “claim” pending seeking specific benefits.  Nevertheless, the relevant regulation defines a claim broadly as “any matter over which the board has jurisdiction.”  This definition applies to situations where an injured worker does not have a workers’ compensation claim pending but a party files a petition seeking relief.  A dispute over a stipulation and over payment of medical care or attendance covered under the Act, are included in such “matters.”  Furthermore, the home health care services at issue fall under AS 23.30.095(a), which requires Employer to pay for medical, surgical, “and other attendance” or treatment, which the “nature of the injury or process of recovery requires.”  Home health care services clearly fall under “other attendance.”  Therefore, this decision may properly address Employer’s issues and may determine the most summary and simple process and procedure to assure Employee has required care at a reasonable cost to Employer.  
AS 23.30.005(h); AS 23.30.001(1).

On Employer’s side, every time Employee goes to the hospital to address his decubitus ulcers or infections, Employer pays for these medical services.  If a higher home health care level would reduce the number of hospital visits annually, it undeniably would save Employer considerable money.  Nurse Haris’ uncontradicted testimony says it will.  Employee says he is satisfied with his current home health care level.  It could be argued he is “refusing” a higher care level, which could improve his overall health and reduce expenses.  This could give rise to Employer requesting a finding that Employee’s refusal is unreasonable and it could seek to suspend his benefits.  
AS 23.30.095(d).  As the Alaska Supreme Court said in Mendoza and Metcalf, the question of whether or not an injured worker’s refusal to accept treatment is “reasonable” is a complex question involving many variables.  Contrary to Employee’s position, the Act confers upon this panel jurisdiction and authority to determine whether or not Employee is unreasonably refusing to submit to medical treatment.  Though these issues are not ripe for decision, Employer also raised the question whether or not home health care attendance is subject to the same “frequency of treatment” limitations and treatment plan requirements as other care “requiring continuing and multiple treatments of a similar nature.”  AS 23.30.095(c).  As stated above, home health care attendance falls under “medical treatment.”  AS 23.30.095(a).  Arguably, the same statutes or regulations may well apply to Employee’s situation in respect to home health care attendance.  

The 1998 stipulation also says Employer will “reimburse” Employee for home health care costs.  “Reimburse” implies something other than advanced payment.  The Act and regulations contain procedures for parties to follow in respect to medical services payments.  Employee and his home health care providers do not follow these statutes and regulations.  A home health care agency would satisfy these rubrics and relieve Employee and his home health care staff from the laws’ requirements.  The dissent would relieve Employer from the 1998 stipulation’s direct payment requirement, for good cause shown based on the above, and modify it to allow Employer to hire and pay a home health care agency, as discussed below.  8 AAC 45.050(f)(3).

Employer raised justifiable concerns about Employee’s health and safety as well as the health of his attendants, given Employee’s propensity for MRSA.  There are further concerns about state and federal accountability for funds Employer sends Employee each month.  His workers are not covered by workers’ compensation insurance.  Employee has been unable or unwilling to keep accurate financial records to account for the significant funds Employer pays him.  If Employer was ordered to provide Employee home health care services through a certified agency, these issues would be resolved.  Nurse Haris credibly testified that high-quality home health care is available in Employee’s area through an agency.  Employer is willing to pay any additional costs associated with using an agency.  On balance, in this complex case involving so many variables, the dissent would grant the primary relief sought in Employer’s amended petition and order Employer to provide the necessary home health care services through a certified, licensed, insured and bonded home health care agency.  The dissent would give Employee 60 days to choose an agency, so long as the agency conforms to the above requirements.  This solution is summary, simple, quick, efficient, fair, and would ensure predictable delivery of benefits to Employee at a reasonable cost to Employer.  Employee’s life would improve as a result of better, more consistent home health care.  AS 23.30.005(h); AS 23.30.001(1).  This conclusion is supported by nurse Haris’ credible testimony.  AS 23.30.122.

Furthermore, this solution would also comport with AS 23.30.155(a), which requires Employer to pay benefits directly to the person entitled to them.  Employee’s home health care providers are entitled to the funds for their services rendered to Employee.  Employee is not entitled to these funds, but gets them as a result of the 1998 stipulation and the parties’ custom and practice.  The dissent would relieve Employer from the 1998 stipulation’s term requiring it to pay the home health care funds to Employee, and would modify the stipulation to require Employer to pay an agency to care for Employee at home.

Given this result the dissent would have difficulty awarding Employee attorney’s fees and costs, without further argument and legal authority for awarding fees and costs in this situation.  It is unusual for an employer to file a petition, which ostensibly results in the employer having to pay greater benefits to an injured worker.  It is equally unusual for an employee to object to receiving greater benefits, at least in terms of what those benefits cost the employer.  Consequently, if Employer prevailed on its petition as the dissent recommends, and Employee lost in defending it, and there was no controversion filed, does Employee’s attorney receive attorney’s fees based on the “benefits” analysis even though he objected to the benefits?  In summary, the dissent would grant Employer’s amended petition, require it to provide Employee’s home health care services through an agency as discussed above, and direct the parties to file additional briefing and would hear additional arguments on whether or not Employee is entitled to an award of attorney’s fees or costs in this circumstance.

Dated in Anchorage, Alaska on February 22, 2013.
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William Soule, Designated Chair

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 20 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WILLARD L. HARRIS employee / applicant; v. M-K RIVER, employer; ACE INDEMNITY INSURANCE CO, insurer  / defendants; Case No. 198102824; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on February 22, 2013.
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� Former AS 23.30.155, applicable to this 1976 injury.
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