In re SHKELQUIM DOBROVA, d/b/a SKI & BENNY PIZZA
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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION 

FOR A FINDING OF THE FAILURE TO 

INSURE WORKERS’ COMPENSATION 

LIABILITY, AND ASSESSMENT 

OF A CIVIL PENALTY AGAINST, 

SHKELQUIM DOBROVA, 

d/b/a SKI & BENNY PIZZA,

                                                  Defendants.

	)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No. 700003809
AWCB Decision No. 13-0015  

Filed with AWCB Anchorage, Alaska

on February 22, 2013


On September 6, 2012, the Alaska Division of Workers’ Compensation (Division), Special Investigations Unit’s (SIU) September 6, 2011 petition for a finding of failure to insure for workers’ compensation liability and for civil penalty assessment was set for a January 23, 2013 hearing.  The division’s petition was heard on January 23, 2013, in Anchorage, Alaska.  Christine Christensen, SIU investigator, appeared, testified for and represented the division.  Shkelquim Dobrova appeared, testified for and represented Shkelquim Dobrova, d/b/a Ski & Benny Pizza (hereafter collectively, Ski & Benny).  The record closed on January 23, 2013. 

ISSUES

The division contends Shkelquim Dobrova, d/b/a Ski & Benny was an “employer” employing at least four employees, and was uninsured for workplace injuries from December 6, 2007 to April 17, 2008, and from April 18, 2010 to February 11, 2011.  The division contends Ski & Benny had 94.75 uninsured employee workdays in the period before February 28, 2010, and 191.88 uninsured employee workdays in the period after February 28, 2010.  It contends Ski & Benny had five “aggravating factors” including: failure to maintain workers’ compensation insurance after a previous notification by the division Ski & Benny lacked coverage; a violation of 
AS 23.30.075 exceeding 180 calendar days; a previous AS 23.30.075 violation; failure to comply with the division’s initial discovery demand within 30 days after the demand; and history of an injury while the employer was insured.  It seeks an order assessing a civil penalty against Ski & Benny.

Ski & Benny admits and agrees with the above allegations.  It does not dispute a penalty but asks for consideration because it did not realize there was an insurance lapse, contends it had only had one minor work-related injury, is a family business, and has several long-term employees who may otherwise lose their jobs if a large penalty is assessed.

1) In what amount should Ski & Benny be assessed a civil penalty for failure to insure for workplace injuries from December 16, 2007 to April 17, 2008?

2) In what amount should Ski & Benny be assessed a civil penalty for failure to insure for workplace injuries from April 18, 2010 to February 11, 2011?

The division contends Shkelquim Dobrova and Ski & Benny are personally, jointly and severally liable and responsible to pay any penalties assessed under AS 23.30.080(f).  It seeks an order so stating.

Ski & Benny does not dispute this contention.  Shkelquim Dobrova and Ski & Benny agree they are personally, jointly and severally liable and responsible to pay penalties assessed.
3) Are Shkelquim Dobrova and Ski & Benny liable for and responsible to pay penalties assessed under AS 23.30.080(f)?

The division contends Ski & Benny are jointly and severally subject to and liable for payment of all compensation or other benefits for which it may be liable during the time it was uninsured.  It seeks an order so stating.

Ski & Benny does not dispute this contention.  Shkelquim Dobrova and Ski & Benny agree they are personally, jointly and severally liable and responsible to pay penalties assessed.
4) Are Shkelquim Dobrova and Ski & Benny liable for any compensable injuries which may have occurred during the time it was uninsured for workplace injuries?

The division contends it should monitor Ski & Benny for compliance with the law on a quarterly basis for no less than two years or until any assessed penalty has been paid in full, whichever is greater.  It seeks an order so stating.

Ski & Benny does not dispute this contention.  It consents to being monitored.

5) For how long should the division monitor Ski & Benny for compliance with the Act?


FINDINGS OF FACT

The following facts and factual conclusions are undisputed or are established by a preponderance of the evidence:

1) Ski & Benny admits it was uninsured for workplace injuries from December 16, 2007 to April 17, 2008, and from April 18, 2010 to February 11, 2011 (Dobrova).

2) Ski & Benny admits it was an “employer” employing “employees” and subject to the Alaska Workers’ Compensation Act during periods for which the division seeks a civil penalty (id.).

3) Ski & Benny admits it employed four employees during periods for which the division seeks a civil penalty (id.). 

4) Ski & Benny admits to and agrees with the dates and hours the division found its employees worked during the periods in question (id.).

5) Ski & Benny admits it had 94.75 uninsured employee workdays before April 28, 2010, from December 16, 2007 to April 17, 2008 (id.).

6) Ski & Benny admits it had 191.88 uninsured employee workdays after April 28, 2010, from April 18, 2010 to February 11, 2011 (id.).

7) Ski & Benny admits it had five aggravating factors including:

· Failure to maintain workers compensation insurance in previous the occasioned by the division coverage;

· A violation of AS 23.30.075 exceeding 180 calendar days;

· A previous violation of AS 23.30.075;

· Failure to comply with the division’s initial discovery request within 30 days after the request;

· A history of an injury while it was insured under AS 23.30.075.

8) Ski & Benny is a neighborhood pizza parlor in the Government Hill area, and serves pizza in-house or to go (id.).

9) Ski & Benny’s employees drive to deliver pizzas, help in the kitchen, cook and make pizza boxes.  Specifically, the cook makes pizza dough using a mixing machine, chops food with a knife, puts pizzas into a very high temperature pizza oven and cleans up cooking areas as required.  The driver answers the phone and drives a motor vehicle to deliver pizzas to homes in the general business area.  The box maker assembles boxes into which the pizzas are placed (id.).

10) These duties present relatively low risks to Ski & Benny employees for lifting injuries, cuts, sprains and strains, and risks generally associated with operating a motor vehicle in various weather conditions (experience, judgment and inferences drawn from the above).

11) Ski & Benny is a sole proprietorship with Shkelquim Dobrova as sole owner.  Shkelquim Dobrova was actively in charge of the business during the times in question, and had authority to insure the business (Christensen; Dobrova).
12) Ski & Benny’s current annual workers’ compensation premium is $1,686.00 (Christensen).

13) The prorated workers’ compensation insurance premium Ski & Benny would have paid during the entire uninsured period is approximately $1,949.29 (id.; Dobrova)

14) Ski & Benny’s gross earnings were approximately $150,000 in 2012, and its earnings are expected to be less this year (Dobrova).

15) Ski & Benny’s net earnings are expected to be a loss in 2012 (id.).

16) Ski & Benny pays Shkelquim Dobrova about $30,000 to $40,000 per year (id.)
17) Shkelquim Dobrova has few financial resources but could pay $300 monthly on a penalty (id.).
18) Shkelquim Dobrova views workers’ compensation insurance as an important part of doing business and knows it is intended to protect workers.  Ski & Benny is a family business, which employs Shkelquim Dobrova’s mother and other relatives.  It has no formal safety program, but many Ski & Benny employees have been employed a long time and are familiar with how to work safely.  There are other competing food vendors in Ski & Benny’s area, but no other pizza parlors.  While the community’s ethnic restaurants generally are also family owned businesses with little turnover, the local Subway has fairly high turnover (id.).
19) During the lapse periods, most of Ski & Benny’s employees were part time (id.).
20) Shkelquim Dobrova first leanred of the insurance lapse in 2011 from his broker.  He immediately obtained insurance within a week.  Shkelquim Dobrova conceded the lapse occurred as an oversight because he does not know how to run a business well, and was confused.  He also changed carriers and thinks his new one will be clearer in its notices regarding premiums (id.).
21) Shkelquim Dobrova plans to keep the business open for two or three more years and may switch to another business or go to nursing school (id.).  
22) The last four factual fidings are mitigating factors for the lapsed period prior to 
8 AAC 45.176’s effective date (experience, judgment).

23) Ski & Benny has no debts.  Other than its fixtures, worth perhaps $10,000 to $15,000, it has few assets.  It has no accounts receivable and perhaps $1,000 to $2,000 in inventory.  Business has been slow.  If Ski & Benny closed, the local community it serves would have no local pizza source.  As this is his only source of income, Shkelquim Dobrova would have to get another job as would three of his employees.  Shkelquim Dobrova has no intention of clsoing his doors and re-opening under a new name (Dobrova).
24) On February 28, 2010, 8 AAC 45.176 went into effect, created “aggravating factors” in failure to insure cases, and set minimum and maximum penalties (observations).

25) The division based its petition on information from the National Commission on Compensation Insurance (NCCI) (Christensen).

26) The NCCI has been a credible source of workers’ compensation insurance coverage information (experience; judgment, observations).

27) Ski & Benny’s current annual workers’ compensation insurance costs ($1,686.00) results in a prorated $4.62 daily cost.  Had it been insured, Ski & Benny would have paid $568.26 for the 123 calendar day lapse occurring before 8 AAC 45.176’s effective date (123 calendar days x $4.62 = $568.26) (id.).

28) At $4.62 per day, had it been insured, Ski & Benny would have paid $1,381.38 for the 299 day lapse occurring after 8 AAC 45.176’s effective date (299 calendar days x $4.62 = $1,381.38) (observations).

29) Twice the prorated premium for the 123 day lapse before 8 AAC 45.176’s effective date is $1,136.52 ($568.26 x 2 = $1,136.52) (id.).

30) Twice the prorated premium for the 299 day lapse after 8 AAC 45.176’s effective date is $2,762.76 ($1,381.38 x 2 = $2,762.76) (id.).

31) Using 8 AAC 45.176 merely as a guideline, considering several mitigating and five aggravating factors, and selecting a lower range civil penalty of $4.62 per uninsured employee work day for the 94.75 uninsured employee work days occurring before 8 AAC 45.176’s effective date, results in a civil penalty of $437.75 (94.75 uninsured employee work days x $4.62 per day = $437.75) (id.).  

32) This amount is less than the amount Ski & Benny would have paid for this period had it been insured ($586.26) (observations).

33) Applying 8 AAC 45.176, given five aggravating factors, and selecting a lower range civil penalty of $51.00 per uninsured employee work day for the 191.88 uninsured employee work days occurring after 8 AAC 45.176’s effective date, Ski & Benny’s statutory minimum civil penalty for the 191.88 uninsured employee work days comes to $9,785.88 (199.88 uninsured employee work days x $51.00 per day = $9,785.88) (id.). 

34) Combining findings for the pre- and post-regulation uninsured employee work days results in a total civil penalty of $10,372.14 ($586.26 + $9,785.88 = $10,372.14) (id.).

35) The penalty Ski & Benny can be assessed under 8 AAC 45.176 for the 299 uninsured employee work day lapse occurring after 8 AAC 45.176’s effective date is more than two times the premium Ski & Benny would have paid during the same lapse had it complied with the law ($1,381.38 vs. $9,785.88) (id.).

36) Given Ski & Benny’s 2012 earnings and the other factors considered above, assessing a total civil penalty of $10,372.14 is unreasonably punitive and likely to force Ski & Benny out of business, harm the community and cause employment loss (experience, judgment, observations, and inferences drawn from all of the above).

37) However, a reduced civil penalty of $7,500 with $1,500 paid up front and 20 monthly payments of $300 is not unreasonably punitive, unfair, or likely to force Ski & Benny out of business, harm the community or cause loss of employment (id.).

PRINCIPLES OF LAW

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.060.  Election of direct payment presumed.  (a)  An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment according to the provisions of this chapter, until notice in writing of insurance, stating the name and address of the insurance company and the period of insurance, is given to the employee.

AS 23.30.075.  Employer’s liability to pay.  (a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer’s liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of the employer’s financial ability to pay directly the compensation provided for. . . . 
AS 23.30.080.  Employer’s failure to insure. . . .

. . .

(f) If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

(g) If an employer fails to pay a civil penalty order issued under (d), (e), or (f) of this section within seven days after the date of service of the order upon the employer, the director may declare the employer in default. . . .

Workers’ compensation acts nationwide frequently provide for penalties against employers that fail to obtain workers’ compensation insurance.  See 101 C.J.S. Workers’ Compensation §1577.  Since the November 7, 2005 effective date of amendments to the Alaska Workers’ Compensation Act (Act), when an employer subject to AS 23.30.075 fails to insure, the law grants discretion to assess a civil penalty of up to $1,000.00 for each employee, for each day an employee is employed while the employer fails to insure.  Alaska’s penalty provision in 
AS 23.30.080(f) is one of the highest in the nation.  See, e.g., In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006); In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006); In re Edwell John, Jr., AWCB Decision No. 06-0059 (February 14, 2006).  Alaska’s statute’s severity is a policy statement: failure to insure for workers’ compensation liability will not be tolerated in Alaska.

In general, in assessing an appropriate civil penalty, consideration is given to a number of factors to determine whether an uninsured employer’s conduct, or the impact of that conduct, aggravates its offense.  A penalty is assessed based on the unique circumstances arising in each case.  The primary goal of a penalty under AS 23.30.080(f) is not to be unreasonably punitive, but rather to bring an employer into compliance, deter future lapses, ensure the continued employment of the business’ employees in a safe work environment, and satisfy the community’s interest in fairly penalizing an offender.  Alaska R & C Communications, LLC v. State of Alaska, Division of Workers’ Compensation, AWCAC Appeal No. 07-043 (September 16, 2008).  A penalty is not intended to destroy a business or cause the loss of employment (id. at page 27).  In assessing a civil penalty, consideration is given to the period the employer was uninsured, and any injury history.  Injury history gives an indication as to whether the work is dangerous.  Lastly, the employer’s ability to pay the penalty must be assessed (id.).

Civil penalties for cases occurring before 8 AAC 45.176’s effective date used a different method for determining the proper penalty.  Based on In re Edwell John, Jr. AWCB Decision No. 06-0059 (March 8, 2006), In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007), In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006), In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007), In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006), In re Alaska Sportsfishing Adventures, AWCB Decision No. 07-0040 (March 1, 2007), In re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) and In re Corporate Chiropractic, Inc., AWCB Decision No. 07-0098 (April 24, 2007) consideration is given to the penalty’s appropriateness in light of the employer’s business’ viability, the violation’s gravity, any extent to which the employer has complied with provisions requiring acquisition of worker’s compensation insurance or has otherwise attempted to remedy consequences of its violation.  

Factors weighed in setting civil penalties have included: number of days of uninsured employee labor; business size; record of injuries; extent of the employer’s compliance with the Act; diligence exercised in remedying the failure to insure; clarity of insurance cancellation notice; the employer’s compliance with the investigation and remedial requirements; diligence in claiming certified mail; injury risk to employees; the penalty’s impact on the employer’s continued viability; the penalty’s impact on the employees or the employer’s community; the employer’s regard for statutory requirements; violation of a stop work order; and credibility of the employer’s promises to correct its behavior.  Considering these factors, a wide range of penalties, from $0 up to $1,000.00 per uninsured employee work day has been assessed based on the specific circumstances.  See, e.g., In re Homer Senior Citizens, Inc., AWCB Decision No. 07-0334 (November 6, 2007) (no penalty); In re Casa Grande, Inc. and Francisco Barajas, AWCB Decision No. 07-0288 (September 21, 2007) ($1,000 per employee per day with part suspended).

However 8 AAC 45.176, effective February 28, 2010, set minimum and maximum penalty benchmarks, based primarily on aggravators, which were not present when much of the prior failure to insure decisional law was made.  Ordinarily, provisions providing penalties against employers will be strictly construed.  Petty v. Mayor, et al., of College Park, 11 S.E.2d 246 (1940).  This relatively new regulation has been held not to apply retrospectively to cases in which the insurance lapse occurred prior to the regulation’s effective date, as the regulation in some cases may result in an increase in penalties.  In re Midnight Sun Montessori School, Inc., AWCB Decision No. 10-0080 at 10, n. 27 (May 3, 2010).  See also,
 In re RMR Parts, AWCB Decision No. 10-0152 at 10, n. 33 (September 7, 2010); In re Keiki Home, LLC, AWCB Decision No. 10-0171 at 13 (October 14, 2010).

AS 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.395. Definitions.  In this chapter,

. . .

(19) ‘employee’ means en employee employed by an employer as defined in (20) of this section;

(20) ‘employer’ means the state of its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state; . . . .

Effective February 28, 2010:

8 AAC 45.176. Failure to provide security: assessment of civil penalties. (a) If the board finds an employer to have failed to provide security as required by 
AS 23.30.075, the employer is subject to a civil penalty under AS 23.30.080(f), determined as follows: 

(1) if an employer has an inadvertent lapse in coverage, the civil penalty assessed under AS 23.30.080(f) for the employer’s violation of AS 23.30.075 may not be no more than the prorated premium the employer would have paid had the employer been in compliance with AS 23.30.075; the division shall consider a lapse in coverage of not more than 30 days to be inadvertent if the employer has changed carriers, ownership of the employer has changed, the form of the business entity of the employer has changed, the individual responsible for obtaining workers’ compensation coverage for the employer has changed, or the board determines an unusual extenuating circumstance to qualify as an inadvertent lapse; 

(2) if an employer has not previously violated AS 23.30.075, and is found to have no aggravating factors, and agrees to a stipulation of facts and executes a confession of judgment without action, without a board hearing, the employer will be assessed a civil penalty of two times the premium the employer would have paid had the employer complied with AS 23.30.075;

(3) if an employer has not previously violated AS 23.30.075, and is found to have no more than three aggravating factors, the employer will be assessed a civil penalty of no less than $10 and no more than $50 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with 
AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (2) of this subsection; 

(4) if an employer is found to have no more than six aggravating factors, the employer will be assessed a civil penalty of no less than $51 and no more than $499 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (3) of this subsection; 

(5) if an employer is found to have no fewer than seven and no more than 10 aggravating factors, the employer will be assessed a civil penalty of no less than $500 and no more than $999 per uninsured employee workday; however, the civil penalty may not be less than four times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (4) of this subsection; 

(6) if an employer is found to have more than 10 aggravating factors, the employer will be assessed a civil penalty of $1,000 per uninsured employee workday. 

(b) A civil penalty assessed under (a) of this section may not exceed the maximum civil penalty allowed under AS 23.30.080(f). 

(c) An employer receiving government funding of any form to obtain workers’ compensation coverage under AS 23.30.075 that fails to provide that coverage may be assessed the maximum civil penalty under AS 23.30.080(f). 

(d) For the purposes of this section, ‘aggravating factors’ include  

(1) failure to obtain workers’ compensation insurance within 10 days after the division’s notification of a lack of workers’ compensation insurance; 

(2) failure to maintain workers’ compensation insurance after previous notification by the division of a lack of coverage;

(3) a violation of AS 23.30.075 that exceeds 180 calendar days; 

(4) previous violations of AS 23.30.075; 

(5) issuance of a stop order by the board under AS 23.30.080(d), or the director under AS 23.30.080(e); 

(6) violation of a stop order issued by the board under AS 23.30.080(d), or the director under AS 23.30.080(e); 

(7) failure to comply with the division’s initial discovery demand within 30 days after the demand; 

(8) failure to pay a penalty previously assessed by the board for violations of AS 23.30.075; 

(9) failure to provide compensation or benefits payable under the Act to an uninsured injured employee; 

(10) a history of injuries or deaths sustained by one or more employees while employer was in violation of AS 23.30.075; 

(11) a history of injuries or deaths while the employer was insured under 
AS 23.30.075; 

(12) failure to appear at a hearing before the board after receiving proper notice under AS 23.30.110; 

(13) cancellation of a workers’ compensation insurance policy due to the employer’s failure to comply with the carrier’s requests or procedures; 

(14) lapses in business practice that would be used by a reasonably diligent business person, including 

(A) ignoring certified mail; 

(B) failure to properly supervise employees; and 

(C) failure to gain a familiarity with laws affecting the use of employee labor; 

(15) receipt of government funding of any form to obtain workers’ compensation coverage under AS 23.30.075, and failure to provide that coverage.

(e) In this section,

. . .

(2) ‘uninsured employee workday’ means the total hours of employee labor utilized by the employer while in violation of AS 23.30.075 divided by eight. 

ANALYSIS

This case has no disputed material facts.  Accordingly, this decision will calculate and assess an appropriate civil penalty and address the division’s other requests.  

1) In what amount should Ski & Benny be assessed a civil penalty for failure to insure for workplace injuries from December 16, 2007 to April 17, 2008?

In this case, determination of a proper civil penalty is complicated because some of the uninsured period occurred prior to 8 AAC 45.176’s effective date, which provides for mandatory minimum and maximum civil penalties in uninsured employer cases.  Some of it occurred after the regulation’s effective date.  Though the regulation does not apply retroactively to lapses occurring prior to its effective date, the regulation provides good guidelines upon which a pre-regulation civil penalty may be based.

Ski & Benny’s current annual workers’ compensation insurance premium ($1,686.00) results in a prorated $4.62 daily cost to insure.  Had it been insured, Ski & Benny would have paid $568.26 for the 123 calendar day lapse occurring before 8 AAC 45.176’s effective date (123 calendar days x $4.62 = $568.26).  Using 8 AAC 45.176 merely as a guideline, considering several mitigating and five aggravating factors, and selecting a lower range civil penalty of $4.62 per uninsured employee work day for the 94.75 uninsured employee work days occurring before 
8 AAC 45.176’s effective date, results in a civil penalty of $437.75 (94.75 uninsured employee work days x $4.62 per day = $437.75).  This is actually less than the amount it would have cost Ski & Benny to insure for this period, because its employees were mostly part time.  It would be inappropriate to assess a civil penalty less than what Ski & Benny would have paid in premiums.  

However, Shkelquim Dobrova was a credible witness.  This lapse was inadvertant.  Given the relatively low risks involved, a civil penalty of $568.26 is commensuaret with what Ski & Benny would have paid had it been insured and will be assessed as a civil penalty for this period.  
2) In what amount should Ski & Benny be assessed a civil penalty for failure to insure for workplace injuries from April 18, 2010 to February 11, 2011?

Regulation 8 AAC 45.176 applies to the 299 calendar day lapse and 191.88 uninsured employee workdays in this case occurring after the regulation’s effective date.  The law requires a civil penalty for this period be the greater of either two times the prorated premium Ski & Benny would have paid for the 299 calendar day lapse, had it been properly insured for workplace injuries, or 299 uninsured employee workdays times the per day penalty selected from the range provided in the regulation for a case with five aggravators.  8 AAC 45.176(a)(4).  The available range is from $51.00 minimum to $499.00 maximum per uninsured employee workday (id.).  

In respect to the lapse after the regulations effective date, this decision is constrained to apply the law to the facts.  Shkelquim Dobrova agreed Ski & Benny had five aggravating factors.  Using the lowest range of $51.00 per uninsured employee workday for an employer with five aggravators, Ski & Benny’s civil penalty for the 299 calendar day and 191.88 uninsured employee workday lapse results in a $9,785.88 civil penalty (191.88 uninsured employee work days x $51.00 = $9,785.88).  The lowest $51.00 end of the available penalty range for Ski & Benny with five aggravators for this period is reasonable given the totality of the facts.  This civil penalty is more than two times the premium Ski & Benny would have paid had it complied with the law ($9,785.88 vs. $1,381.38).  8 AAC 45.176(a)(4).  Ski & Benny will be assessed a civil penalty for the 299 calendar day and 191.88 uninsured employee workday lapse in the amount of $9,785.88.

Combining the two penalty periods results in total civil penalty of $10,372.14 for the periods December 16, 2007 to April 17, 2008 and April 18, 2010 to February 11, 2011 ($568.26 + $9,785.88 = $10,354.14).  Assessing the full civil penalty may cause financial difficulty for Ski & Benny.  Given Ski & Benny’s 2012 earnings a total civil penalty of $10,354.14 is unreasonably punitive, and is likely to force Ski & Benny out of business, harm the community and cause employment loss.  Accordingly, some of this penalty will be suspended and Ski & Benny will be assessed a civil penalty of $7,500.00.

Ski & Benny requested a payment plan.  To reduce Ski & Benny’s financial burden, it will be ordered to make an immediate $1,500.00 civil penalty payment and will be directed thereafter to make 20, $300.00 per month civil penalty payments until the assessed civil penalty balance is paid in full.  

3) Are Shkelquim Dobrova and Ski & Benny liable for and responsible to pay penalties assessed under AS 23.30.080(f)?

As Shkelquim Dobrova was Ski & Benny’s sole propriertor, both he and Ski & Benny will be personally, jointly and severally liable fo these penalties.  

4) Are Shkelquim Dobrova and Ski & Benny liable for any compensable injuries which may have occurred during the time it was uninsured for workplace injuries?

It sometimes takes months or years for injuries to manifest.  Ski & Benny  can be found liable for any compensable, work-related injuries which occurred during the periods it was uninsured for work-place injuries.  Ski & Benny had a general duty to ensure for work-related injuries.  
AS 23.30.075(a).  Because it failed to meet this obligation, Ski & Benny is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of their Ski & Benny employment.  AS 23.30.060.  Ski & Benny will be found liable for any compensable injuries which may have occurred during the time Ski & Benny was uninsured for workplace accidents.

5) For how long should the division monitor Ski & Benny for compliance with the Act?

The division seeks an order requiring it to monitor Ski & Benny for two years to ensure its compliance with the Act.  The division will be ordered to monitor Ski & Benny for two years, or until the assessed civil penalty is paid in full.
CONCLUSIONS OF LAW

1) Ski & Benny will be assessed a civil penalty for failure to insure for workplace injuries from December 16, 2007 to April 17, 2008, in the amount of $586.26.

2) Ski & Benny will be assessed a civil penalty for failure to insure for workplace injuries from April 18, 2010 to February 11, 2011, in the amount of $9,785.88.

3) Shkelquim Dobrova and Ski & Benny are liable for and responsible to pay penalties assessed under AS 23.30.080(f).

4) Shkelquim Dobrova and Ski & Benny are liable for any compensable injuries which may have occurred during the time Ski & Benny was uninsured for workplace injuries.

ORDERS

1) The division’s September 6, 2011 petition is granted.

2) Pursuant to AS 23.30.080(f), Shkelquim Dobrova and Ski & Benny are personally, jointly and severally assessed a civil penalty of $7,500.
3) Ski & Benny request for a payment plan is granted.  Shkelquim Dobrova and Ski & Benny shall pay $1,500.00 within seven (7) days of this decision in accord with 
AS 23.30.080(g).  Thereafter, on the first day of each month Shkelquim Dobrova and Ski & Benny shall make monthly payments in the sum of $300.00 for 20 months until the total civil penalty of $7,500.00 is paid in full.

4) Shkelquim Dobrova and Ski & Benny are ordered to make payments to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 115512, Juneau, Alaska 99811-5512.  Shkelquim Dobrova and Ski & Benny are ordered to make their payment checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund.  Checks must include AWCB Case Number 700003809, and AWCB Decision Number 13-0015.  If Shkelquim Dobrova and Ski & Benny fail to make timely payments on the civil penalty as ordered in this decision, the entire $10,372.14 shall immediately be due and owing and the director may declare the entire civil penalty in default and seek collection.  Pending full payment of the civil penalty assessed under AS 23.30.080(f) in accord with this Decision and Order, jurisdiction is maintained.

5) The SIU is directed to monitor Shkelquim Dobrova and Ski & Benny for two (2) years from the date of this decision for continued compliance with insurance requirements under the Act.
Dated in Anchorage, Alaska on February 22, 2013.
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Mark Talbert, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of In re SHKELQUIM DOBROVA, d/b/a SKI & BENNY PIZZA;  Employer / defendants; Case No. 700003809; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on February 22, 2013.
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Anna Subeldia, Office Assistant
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