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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	TOBY T. GUINARD, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

TATONDUK OUTFITTERS LTD,

                                                  Employer,

                                                   and 

WAUSAU BUSINESS INSURANCE CO,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  201113110
AWCB Decision No.  13-0017
Filed with AWCB Anchorage, Alaska

on February 26, 2013 


Toby T. Guinard’s October 24, 2011 claim was heard December 20, 2012 in Anchorage, Alaska.  The hearing date was selected at the November 6, 2012 prehearing conference.  Attorney Keenan Powell represented Mr. Guinard (Employee).  Attorney Tasha Porcello represented Tatonduk Outfitters, Ltd. and its insurer, Liberty Northwest Insurance Corporation (collectively, Employer).  Employee appeared and testified.  Stacey Mills, Patrick “Rick” Mills, Trask Malone Montgomery, appeared as witnesses and testified for Employee.  Rick Gilmore, Todd Shanaberger, and Ann Kjera appeared as witnesses and testified for Employer.  Misi Paepae appeared telephonically and testified for Employer.  The record remained open to permit the filing of a deposition transcript and a supplemental affidavit of attorney fees, and closed when the panel again met to deliberate on January 18, 2013.

ISSUES

Employee contends he injured his back while working for Employer and is entitled to benefits.  Employer contends Employee did not injury his back at work and is not entitled to benefits.

1.
Did Employee’s injury occur in the course and scope of his employment?

Employee contends Employer unfairly and frivolously controverted his benefits.  Employer contends its controversions were well grounded in fact and law and are not frivolous or unfair.

2.
Were Employer’s controversions frivolous or unfair?

Employee contends he is entitled to medical costs, temporary total disability (TTD), temporary partial disability (TPD), transportation costs, and attorney fees and costs.  Employer concedes that if Employee is found to have been injured in the course and scope of his employment, he is entitled to benefits.  Employer did not dispute the necessity or reasonableness of the benefits, nor the amount claimed.   

3.
Is Employee entitled to medical costs, and, if so, in what amount?

4.
Is Employee entitled to TTD, and, if so, in what amount?

5.
Is Employee entitled to TPD and, if so, in what amount?

6.
Is Employee entitled to transportation costs, and, if so, in what amount?

7.
Is Employee entitled to attorney fees and costs, and, if so, in what amount?

FINDINGS OF FACT
Based on the record as a whole, the following facts and factual conclusions are established by a preponderance of the evidence:

1) Employer does business as Everts Air Cargo.  (Claim, October 19, 2011).  Employee worked for Employer as an A&P (airframe and powerplant) mechanic in Anchorage, Alaska.  (Employee).  

2) On Friday, August 12, 2011, Employee’s shift ended at 8:30 a.m.  Close to the end of his shift, Employee stated he felt a “pop” in his back while moving a ground power unit (GPU) to hook it up to a C-46 airplane.  The C-46 uses a large GPU that is towed by a vehicle.  Employee asked a coworker to help him finish moving the power unit and completed his shift without significant pain.  (Employee, GPU photograph).

3) By the time he returned home, Employee’s back pain became much worse.  (Employee).  Shortly before 9:00 a.m., Employee’s friends and landlords, Patrick “Rick” and Stacey Mills, went to Employee’s apartment to discuss a fishing trip the three had planned for the weekend.  The Mills found Employee lying on his living room floor in too much pain to move.  (Patrick and Stacey Mills).  

4) On Monday, August 15, 2011, Employee left a voice message for his supervisor, Todd Shanaberger, stating he would not be going to work because he had hurt his back and was going to a doctor.  (Employee; Shanaberger).  Mr. Shanaberger believes Employee said the reason he could not work was that he had “hurt his back over the weekend.”  (Shanaberger).  Employee believes he said “his back had been hurting all weekend.”  (Employee).  The voice message was not saved.  (Shanaberger).  

5) Later on August 15, 2011, the Mills took Employee to see David Bang, D.C.  (Employee; Patrick and Stacey Mills).  Employee reported the injury occurred when he “twisted and pulled” the tongue of a GPU to position it, and he felt a small pop in his lower back.  Dr. Bang noted Employee could not walk without assistance and had progressively increasing pain.  Employee was restricted from work for 22 to 28 days.  (Bang, chart Note, August 15-17, 2011; Bang, Physician’s Report, August 17, 2011).  

6) The morning of August 16, 2011, Employee called Rick Gilmore, Employer’s operations manager, and reported he had hurt his back at 8:15 a.m. on August 12 while repositioning a GPU, but he did not realize the injury was serious at the time.  Mr. Gilmore asked if Employee had reported the injury, and Employee said he had not.  Mr. Gilmore asked Employee to pick up a company “Incident, Accident, Injury Report” (IAI) form and a workers’ compensation report of injury form.  After speaking with Employee, Mr. Gilmore spoke to Mr. Shanaberger who said he had received a voice mail from Employee stating the injury occurred over the weekend. (Gilmore)

7) Employee returned to Dr. Bang on August 16, 17, and 18, 2011.    On August 17, 2011, Dr. Bang restricted Employee from work until September 17, 2011.  On August 18, Dr. Bang referred Employee for an MRI and also referred him to Orthopedics Physicians Anchorage (OPA) for treatment.  (Bang, chart notes, August 15-18, 2011).  

8) Employee was seen at OPA by PA-C Dana Murphy on August 18, 2012.  Employee reported he had been in pain since August 12, 2011 when he felt a pop while moving a power cart. Employee did not think much about it at the time, but the pain increasingly got worse.  Employee reported he was only comfortable lying on his back on the floor, and had excruciating pain in his back and numbness in his left leg if he stood or sat.  X-rays were taken, and PA-C Murphy diagnosed low back pain with left lower extremity radiculopathy.  Employee was to return after the MRI, which was scheduled for the next day.  (OPA, chart note, August 18, 2011).  

9) The MRI done August 19, 2011 revealed a “[l]eft paracentral and posterolateral disc extrusion at the L4-5 level effacing the left thecal sac and the origin of the left L5 nerve root.”  (Alaska Innovative Imaging, MRI report, August 19, 2011).  

10) On August 19, 2011, Employee completed the IAI report and report of injury.  In the IAI report, Employee stated the time of the incident was 8:15 a.m. and the location was “C46.”  He explained the injury occurred when he was “staging ground power unit.  Disconnect GPU from mini-truck, pulled on hitch to move into position and felt a pop in lower back.”  (IAI report, undated).  In the report of injury, Employee stated he was injured “moving ground power unit into place.”  (IAI, August 19, 2011; Report of Injury, August 19, 2011).  The IAI and report of injury were delivered to Employer on August 19, 2011.  (Gilmore).  

11) Also on August 19, Mr. Gilmore, Mr. Shanaberger, and Todd McCaw, Employer’s cargo supervisor, and another employee reviewed Employer’s security videos from the morning of August 12.  (Gilmore).  Employer has several video cameras inside the building, and because of security requirements at the airport, it has six cameras covering the area of the ramp where Employee had been working.  The interior video shows Employee coming into the tool area from the ramp at 7:51 a.m.  At one point, Employee left the tool area for the break room and locker area, where he removed his safety vest about 8:02.  At no time did he return to the ramp before leaving the building at 8:30.  (Employer security video).  Mr. Gilmore testified that they had tried to look at the video of the C-46 on the ramp before 8:15, but could not see because it was dark and the GPU was on the other side of the aircraft.  Mr. Gilmore stated the exterior cameras did not show Employee return to the building from the C-46.  He does not recall if the ramp video was copied to a CD because they were focused on the time, 8:15, but the interior videos were copied to a CD and sent to Employer’s Fairbanks office.  (Gilmore).  Mr. McCaw did not believe they obtained any video from the ramp area.  (McCaw deposition, at 8).  Mr. Shanaberger did not view any video from the ramp.  (Shanaberger deposition, at 10).  

12) On August 15 in Anchorage, the sun rises well before 8:00 a.m.  (Observation).  Employer’s interior video shows bright sunlight streaming into the building through the door at 7:51 a.m.  (Employer security video)

13) Employer’s exterior cameras are motion-activated and record to a hard drive; when the hard drive is full, the oldest video is replaced.  Normally, the hard drives contain between two and three weeks video.  Any video of the ramp would have been gone by September 12, 2011.  (McCaw deposition, at 18-19).  

14) It is unclear whether the video CD arrived in Fairbanks, but it has been lost.  Another copy was made of the interior videos, but any video from the ramp was no longer available.  (Gilmore).  

15) On August 22, 2011, Ann Kjera, Employer’s Benefits and Programs Administrator, completed Employer’s portion of the report of injury.  Ms. Kjera stated Employer doubted Employee’s claim because “[t]he employee’s phone message to his supervisor regarding the injury is inconsistent with the employee’s work schedule and video surveillance at the time of the alleged injury.  (Report of Injury).  

16) On August 24, 2011, Ms. Kjera spoke to James Hunter, an adjuster for Insurer.  Mr. Hunter noted that Employer was questioning the claim because Employee reported hurting his back “around 8:15 while moving a power unit on the ramp, yet they have video surveillance of employee starting at 7:40 inside in his street clothes just standing around doing nothing, and not acting hurt at all.”  Ms. Kjera told Mr. Hunter that Employee left a message for his supervisor stating he had “hurt his back over the weekend,”   (Adjuster’s notes, August 24, 2011).  

17) On August 25, Mr. Hunter interviewed the employee and recorded the exchange.  Employee was asked how the injury occurred and responded “I – all I did was disconnect a ground power part [sic, unit] from the tug and was pulling – or jockeying it into position inside [sic, beside] this airplane, and I just pulled on the – pulled on the tug [sic, tongue] and felt a little pop in my lower back.”  When asked where the injury occurred, Employee stated “At work out on the ramp,” and after the injury, he got help from a coworker to move the GPU.  He did not know the coworker but thought he was “some cargo kid.”  (Transcript of Recorded Statement, August 25, 2011).  There are a number of apparent transcription errors in the transcript.  (Observation).  

18) On August 31, 2011, Employee returned to OPA where he was seen by Andrew Fulp, PA-C.  PA-C Fulp noted the MRI showed disc space narrowing and a broad-based disc bulge at L4-5 and Employee may have had a bit of disc herniation placing significant pressure on the L4-5 nerve root.  PA-C Fulp noted Employee was in excruciating pain, and referred him to Alaska Spine Institute for an expedited nerve root injection.  (OPA, chart note, August 31, 2011).  

19) On September 1, 2011, Employee was given an epidural steroid injection at the L4-5 level.  (Alaska Spine Institute, surgery center report, September 1, 2011).  

20) On September 6, 2011, Ann Kjera sent an email to Todd McCaw asking him to check with the cargo handlers that worked on August 12, to see if they assisted Employee moving the GPU.  (Kjera email to McCaw, September 6, 2012).  Mr. McCaw left a time clock message – one that displays when they clock in – for the employees.  None of the employees responded to the time clock message. (McCaw deposition at 13-14).  Except for two of the employees who were not working, Mr. McCaw then asked each of the employees if they had any contact with anyone from maintenance.  The employees indicated they had not.  On September 7, Mr. McCaw again contacted the employees to find out “Was I asked by anyone to assist them moving a GPU on the morning of 8/12/11?”  Except for one employee who was off, the employees all indicated they had not been asked to assist.  (McCaw deposition at 14-17).  Misi Paepae, one of the cargo handlers, confirmed he had been contacted as Mr. McCaw testified.  (Paepae).  

21) Employee returned to OPA on September 8, 2011, and reported significant improvement, stating his pain was 3 out of 10.  PA-C Fulp diagnosed a left L4-6 disc displacement/herniation.  PA-C Fulp referred Employee to physical therapy, and stated that if the pain continued or got worse, they could consider repeat injections or possibly a microdiscectomy.  PA-C Fulp also restricted Employee from work through September 18, 2011.  (OPA, chart note and disability status, September 8, 2011).  

22) On September 16, 2011, PA-C Fulp completed Employer’s Return to Work Evaluation Form and released Employee to light-duty work with a 10 lb. lifting restriction with no bending or pushing/pulling from September 19, 2011 to October 5, 2011 when he was to return for re-evaluation.  (Return to Work Evaluation Form, September 16, 2011).  

23) On September 22, 2012, Ann Kjera spoke with the adjuster, and said Employee “couldn’t have been injured moving a ground power unit at 8:00-8:15 as last flight left at 5:30 and no other flights after that during his shift.”  (Adjuster’s notes, September 22, 2011).  

24) On September 26, 2011, PA-C Fulp responded to a fill-in-the-blank letter from the adjuster.  PA-C Fulp stated Employee was suffering from a herniated L4-5 disc, his subjective complaints were supported by objective findings, work was the substantial cause of his pain and need for treatment, and Employee was not yet medically stable.  (OPA, response to Liberty Northwest letter, September 26, 2011).  

25) On September 28, 2011, Ann Kjera sent the adjuster an email stating “[a]ttached are the air bills for the two flights on 8/12.  One was at 4:00am and the other was at 5:30am.  Both aircraft were DC-6s.  According to our maintenance department, DC-6s typically use a tow vehicle to move the GPU, rather than using man power.”  Attached to the email were cargo manifests for flight 60, aircraft number N66174C, with an EDT of 4:00 a.m., and flight 90, aircraft number N151, with an EDT of 5:30 a.m.  (Email, September 28, 2011).  

26) On October 3, 2011, the adjuster telephoned Employee and told him Employer was controverting his claim because their investigation had shown the injury could not have happened in the way he reported it.  (Adjuster’s notes, October 3, 2011).  

27) The October 3, 2011 controversion denied all benefits and stated the reason was:

Employer’s investigation has revealed the injury could not have happened in the way employee reported the injury.

Employee asserts he was injured on August 12, 2011 between 8:00 am and 8:15 am while employee was pushing a ground power unit onto an aircraft.  Employee says he then asked another employee for assistance to finish the job; then left.  Video of the employee on the morning of August 12, 2011 establishes that employee was in the tool room, the break room, and in the mezzanine beginning at 7:51 am.  Video shows employee was not wearing his safety vest.  Had employee been on the ramp or returned to the ramp, he is required to wear the vest.  Employee is shown moving around without apparent injury or pain.  Employee did not report an injury to his manager who was on site as of 7:30 am on August 12, 2011.  When employee’s supervisor arrived at work on August 15th, he listened to a voice mail message that stated employee hurt his back over the weekend.  

Everts Air Cargo (Tatonduk Outfitters) had two aircraft on the ground on the morning of August 12, 2011.  The first plane had an EDT (estimated departure time) of 4:00 am.  The second aircraft had an EDT of 5:30 am.  Confirmed that the flight with and EDT of 5:30 actually departed at 6:17 am.

See also AS 23.30.250

28) On October 5, 2011, Employee returned to OPA.  Employee reported his pain had significantly improved, but he still had pain in his leg, occasionally all the way to his foot.  PA-C Fulp noted Employee’s legs showed full strength and he was walking without assistive devices or significant difficulty.  (OPA, chart note, October 5, 2011).  PA-C Fulp did not address continuing work restrictions.  (Observation).  

29) A surveillance video taken October 5, 2011 shows Employee entering and leaving the OPA office then going to a bar.  While at the bar, Employee went outside on twice, once for a cigarette and once to make a telephone call.  (Surveillance video).  The video is equivocal; at times Employee appears to be moving without difficulty or pain, but at other times his movements may indicate guarding behavior or pain.  (Observation).  

30) On October 7, 2011, Employee emailed Rick Gilmore saying he “may have misquoted the time of the injury,” and saying he was sure if they reviewed the tapes when he was on the ramp wrapping an engine, they would see the events he described.  (Email, Employee to Rick Gilmore, October 7, 2011).  Wrapping an engine consists of enclosing an engine that has been removed from a plane in shrink-wrap in preparation for shipping the engine.  (Employee).

31) On October 20, 2011, Employee filed a workers’ compensation claim (claim), seeking temporary total disability, medical costs, and asserting Employer’s controversion was unfair or frivolous.  Employee stated his reason for filing the claim was:

Controversion Notice.  Gave them an approximate time, injury occurred earlier than time given.  I was out on the ramp.  They need to review tapes prior to 8:00 am.  . . . .  It may have been the graveyard shift supervisor in training that helped me move the cart.  

32) On October 31, 2011, Employer filed a second controversion denying all benefits stating:

Employer incorporates by reference the October 3, 2011 Controversion.  Employer’s investigation has revealed that the alleged injury could not have happened as reported by the employee.

33) On November 17, 2011, Ann Kjera sent Employee a letter, noting Employer had not been able to offer him light duty work consistent with the September 8, 2011 release and informing him he was being released because Employer could not hold his position for him.  (Letter Kjera to Employee, November 17, 2011).  

34) On January 24, 2012, Ann Kjera emailed the adjuster stating there had been three flights that had left Anchorage on “8/22/2011”(sic) from 7:00 a.m. to 2:00 p.m.  Attached to the email was the flight status board for August 12, 2011showing the two flights Ms. Kjera identified in her September 28, 2011 email, plus flight 1261, with an EDT of 7:00 a.m., that departed at 11:35 a.m., flight 92, that was canceled, and flight 430 with an EDT of 11:00 a.m. that actually took off at 4:10 p.m.  Flight 430 was a C-46.  (Email, Ann Kjera to adjuster, January 24, 2012).

35) On August 30, 2012, Employee’s attorney sent Dr. Bang a letter asking him to confirm oral statements Dr. Bang had made that day.  On September 11, 2012, Dr. Bang responded agreeing that, among other things, Employee could have herniated a disc or discs at the time he heard the “pop, and still been able to walk around without apparent pain for the time shown on the security videos.  (Powell letter, August 30, 2012, with response).  

36) Dr. Bang was deposed November 16, 2012.  He specifically recalled that Employee was assisted by two people, could not walk by himself, and needed assistance getting into or out of a chair.  When asked if Employees presentation was typical, Dr. Bang answered: “Not very typical.  I mean he was in extreme pain.  Barely able to walk.  I would say that, you know, in all the years I have been practicing you see a patient like that once every couple of years maybe.”  (Bang deposition). 

37) Employee documented the following unpaid medical bills related to his back: 

	Orthopedic Physicians Anchorage
	$1,218.01

	Arctic Chiropractic
	1,020.00

	Alaska Innovative Imaging
	2,555.00

	Alaska Spine Institute
	2,000.00

	Alaska Spine Institute Surgery
	1,291.00

	    Total
	$8,084.01

	(Employee; medical bills).
	


38) Employee documented $169.19 in out of pocket expenses for prescription medications related to his back.  (Employee; pharmacy bills).

39) Employee documented that he was totally restricted from work for five weeks.  Employee also documented a gross weekly wage of $935.78 and a tax status of single with no dependents.  (Bang records, OPA records, Employee financial documents).  

40) Employee has not been found medically stable nor released from the light-duty restrictions imposed by PA-C Fulp on September 16, 2011.  From September 18, 2011 to March 30, 2012, a period of 28 weeks, Employee documented average weekly earnings of $193.25  From April 1, 2012 to December 20, 2012, a period of 38 weeks, Employee documented average weekly earnings of $347.86.  (Record; Employee financial documents).  

41) Employee documented $35.19 in medical related transportation expense.  (Employee; mileage log).  

42) If Employee prevails on the compensability of his back, Employer has no objection to the reasonableness, necessity, or work-relatedness of any of Employee's past incurred medical bills, or claimed disability benefits.  (Employer's hearing statements).

43) On December 26, 2012, Employee submitted a supplemental fee and cost affidavit summarizing his total attorney and paralegal fees of $37,745.00 and litigation costs at $3,320.55.  (Supplemental Affidavit Fees and Costs, December 26, 2012).

44) Employee's attorney's fees were $325.00 per hour and paralegal fees were $150 per hour.  (Id.).

45) Employer raised no objections to Employee's hourly rates, total fees, or total costs (record).

46) Employee's attorney's and paralegal's fee rates are reasonable and consistent with those charged by other attorneys and paralegals with similar experience representing injured workers in workers' compensation claims (experience, judgment, observations, and inferences drawn from all of the above).

PRINCIPLES OF LAW
AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

. . .

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010. Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.
AS 23.30.095.  Medical examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  

AS 23.30.097. Fees for medical treatment and services.

. . . .

(d) An employer shall pay an employee's bills for medical treatment under this chapter, excluding prescription charges or transportation for medical treatment, within 30 days after the date that the employer receives the provider's bill or a completed report as required by AS 23.30.095(c), whichever is later.

AS 23.30.100. Notice of injury or death.

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.

AS 23.30.120 Presumptions.  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter; . . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, including medical benefits.  Carter, 818 P.2d at 665; Meek, 914 P.2d at 1279; Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 

Application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a "preliminary link" between his or her injury and the employment. See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  Medical evidence may be needed to attach the presumption of compensability in a complex medical case.  Burgess Constr. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  “In making the preliminary link determination, the Board may not concern itself with the witnesses' credibility.” Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).  
If the employee establishes the preliminary link, then “if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the [need for medical treatment], etc., the presumption is rebutted.”  Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (Mar. 25, 2011) at 7.  Because the employer’s evidence is considered by itself and not weighed at this step, credibility is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985). 

If the presumption is raised and not rebutted, the claimant need produce no further evidence and the claimant prevails solely on the raised but un-rebutted presumption.  Williams v. State, 938 P.2d 1065 (Alaska 1997). “If the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc. Should the employee meet this burden, compensation or benefits are payable.”  Runstrom at 8.  

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005).  The board has the sole discretion to determine the weight of the medical testimony and reports.  When doctors’ opinions disagree, the board determines which has greater credibility.  Moore v. Afognak Native Corp., AWCAC Decision No. 087 (August 25, 2008) at 11.

AS 23.30.145. Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

AS 23.30.155. Payment of compensation 

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating


(1) that the right of the employee to compensation is controverted;


(2) the name of the employee;


(3) the name of the employer;


(4) the date of the alleged injury or death; and


(5) the type of compensation and all grounds upon which the right to compensation is controverted.

A controversion notice must be filed “in good faith” to protect an employer from a penalty or to avoid referral to the Division of Insurance.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  See also 3 A. Larson, Larson's Workmen's Compensation Law § 83.41(b)(2) (1990) (“Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty.”).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp, 831 P.2d at 358.  The evidence which the employer possessed “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty.  Id.  The board must examine the evidence in support of a controversion in isolation and without consideration of credibility, to determine if the evidence is sufficient to rebut a presumption of compensability of the compensation controverted.  Because the sufficiency of evidence to overcome the presumption is considered without determining credibility or weighing it against other evidence, evidence to support a controversion is also viewed in isolation, without determining weight or credibility.  Municipality of Anchorage v. Monfore, AWCAC Decision No. 081 (June 18, 2008).
AS 23.30.185. Compensation for temporary total disability.  

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.
AS 23.30.200. Temporary partial disability.

(a) In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years. Temporary partial disability benefits may not be paid for a period of disability occurring after the date of medical stability.
“Once an employee is disabled, the law presumes that the employee's disability continues until the employer produces substantial evidence to the contrary.” Runstrom v. Alaska Native Medical Center, 280 P.3d 567, 573 (Alaska 2012) citing Grove v. Alaska Constructors & Erectors, 948 P.2d 454, 458 (Alaska 1997).

Earning capacity is the “defining characteristic of a compensable disability.” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991). Once an employee is disabled, the law presumes that the employee's disability continues until the employer produces substantial evidence to the contrary.  Grove v. Alaska Const. & Erectors, 948 P.2d 454, 458 (Alaska 1997).
ANALYSIS

1.
Did Employee’s injury occur in the course and scope of his employment?

Employer concedes Employee was its employee, but argues he did not injure his back at work on August 12, 2011.  The presumption analysis under AS 23.30.120 applies to the question of whether an injury occurred in the course of employment.  To attach the presumption, an employee must first establish a preliminary link between his or her injury and the employment.  The preliminary link requires only “some,” or “minimal,” relevant evidence.  In complex medical cases, medical evidence may be needed to establish the link, but in simpler cases lay evidence is sufficient.  In determining whether the presumption is met, credibility of the evidence is not considered.  
Employee’s testimony that the injury occurred at work on August 12, 2011, the testimony of Rick and Stacey Mills that Employee was suffering severe back pain shortly after returning from work that morning, and Dr. Bang’s testimony that Employee could have injured his back without immediate pain are sufficient to raise the presumption.  

To rebut the presumption, Employer must present substantial evidence that a cause other than employment played a greater role in causing the disability or need for medical treatment.  Mr. Shanaberger testified that Employee’s voice message stated he had hurt his back “over the weekend,” together with the security videos that showed that at the time Employee stated the injury occurred he was inside the building rather than outside where he claimed the injury occurred are substantial evidence that rebuts the presumption.

Because Employer rebutted the presumption, it dropped out, and Employee was required to prove by a preponderance of the evidence that, in relation to other causes, employment was the substantial cause of his disability and need for medical treatment.  Employee’s description of how the injury occurred and the onset of his pain is credible, particularly when coupled with the Mills’ testimony about Employee’s condition shortly after the injury.  Dr. Bang’s testimony regarding Employee’s injury, and the onset and extent of his pain, is credible and unrebutted.  

Mr. Gilmore stated that on August 16, 2011 Employee told him the injury happened at 8:15 while he was moving a GPU.  GPUs are large equipment used outside.  Nevertheless, Employer focused its investigation on the 8:15 time, not the ramp where GPU was located.  Of the individuals who viewed Employer’s security video on August 19, 2011, only Mr. Gilmore stated they had viewed video of the ramp as well as video of the interior; his recollection that it was dark at the time conflicts with the sunlight seen in the interior videos taken only minutes later.  Mr. Gilmore’s testimony regarding the ramp video is not credible.  At best, Employer’s evidence shows that Employee was not injured between 7:51 and 8:30 a.m. as he initially reported.   It does not establish that Employee was not injured on August 12, 2011.  The fact Employer was not able to identify the person who assisted Employee repositioning the GPU is evidence Employee was not injured as he claimed, but it is far from conclusive.  
The October 5, 2011 surveillance video is of little probative value as to whether Employee injured his back on August 12, 2011.  Employee received an epidural steroid injection on September 1. 2011 and reported significant improvement well before October 5.  The surveillance video has no probative value as to whether Employee’s back injury occurred at work or not.

The preponderance of the evidence establishes that Employee was injured in the course and scope of his employment on August 12, 2011.  

2.
Were Employer’s controversions frivolous or unfair?

 “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp, 831 P.2d at 358.  Evidence to support a controversion is viewed in isolation, without determining weight or credibility.  Monfor.  Because Employer’s October 31, 2011 controversion incorporated the reasons stated in its October 3, 2011 controversion, both controversions can be examined together.  

The controversions state three factual grounds for the controversion.  First, video established that Employee was not where he claimed the injury occurred at the time he claimed the injury occurred.  Second, Employee was shown moving around without apparent injury or pain after the time he claimed the injury occurred.  Third, Employee told his supervisor he had hurt his back over the weekend.  Viewed in isolation, without determining weight or credibility, the three grounds support the controversions; had Employee not introduced evidence in opposition, he would not have been found to be entitled to benefits.  

Employer also gave another reason for the controversions – that Employee did not report an injury to his manager that morning.  While immediately reporting an injury might bolster an employee’s claim, the converse is not also true.  Under AS 23.30.100, an employee is only required to report an injury within 30 days; failing to report it within hours is irrelevant under the Act and would not justify a controversion.  However, the fact that one of the asserted grounds for the controversion is insufficient does not negate other valid grounds.  Employers’ controversions were not frivolous or unfair.  

3.
Is Employee entitled to medical costs, and, if so, in what amount?

If Employee prevailed on the compensability of his back injury, Employer had no objection to the reasonableness, necessity, or work-relatedness of any of Employee's past incurred medical bills, related to his back.   Thus, the presumption of compensability does not apply to this issue. Employee adequately documented the unpaid medical bills related to his back and out-of-pocket expenses for prescription medications. As Employee has prevailed in establishing the compensability of his back injury, and because Employer does not dispute Employee's past medical expenses, Employer will be ordered to pay these medical bills as set forth in Findings of Fact 37 and 38.  

4.
Is Employee entitled to TTD, and, if so, in what amount?
Employer had no objection to TTD if Employee’s back injury was found to be compensable.   Thus, the presumption of compensability does not apply to this issue.  Employee adequately documented a gross weekly wage of $935.68; with a tax status of single and no dependents, that equates to a weekly compensation rate of $601.20, or $3,006.00 from the date of the injury until his release to light duty work on September 19, 2011.  As Employee prevailed in establishing the compensability of his back injury, and because Employer does not dispute Employee's TTD, Employer will be ordered to pay TTD of $3,006.00.

5.
Is Employee entitled to TPD, and, if so, in what amount?

Again, as Employer had no objection to TPD if Employee’s back injury was found to be compensable, the presumption of compensability does not apply to this issue.  From September 19, 2011 through March 30, 2012, a period of 28 weeks, Employee’s average weekly earnings were $193.25 resulting in a weekly TPD rate of $594.06, or $16,633.79 for the period from September 19, 2011 through March 30, 2012.  From April 1, 2012 through December 20, 2012, a period of 38 weeks, Employee’s average weekly earnings were $347.86 resulting in a TPD rate of $470.34, or $17,872.92 for the period from April 1, 2012 through December 20, 2012.  As Employee prevailed in establishing the compensability of his back injury, and because Employer does not dispute Employee's TPD, Employer will be ordered to pay TPD of $34,506.71. 

6.
Is Employee entitled to transportation costs, and, if so, in what amount?

As Employer had no objection to transportation costs if Employee’s back injury was found to be compensable, the presumption of compensability does not apply to this issue.  Employee documented medical related transportation costs of $35.19, which Employer will be ordered to pay.  

7.
Is Employee entitled to attorney fees and costs, and, if so, in what amount?

Where an employer delays or otherwise resists payment of compensation and the employee hires an attorney who successfully prosecutes his claim, the employee is entitled to an award of attorney fees.  In making fee awards under AS 23.30.145(a), the law requires consideration of the nature, length and complexity of the professional services performed on behalf of the injured worker, as well as the benefits resulting from those services.  An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails. The experience and skills exercised on behalf of injured workers is taken into account, to compensate their attorneys accordingly.  
Employee retained counsel who successfully obtained valuable benefits for him and incurred legal fees and costs in doing so.  Having prevailed, he is entitled to an award of fees and costs, and seeks an award under AS 23.30.145(a).  His attorney has practiced in the area of Workers’ Compensation law for several years and has provided a verified itemization of attorney and paralegal time and hourly rates, for a total s of $37,745.00 and litigation costs at $3,320.55 for a total of $40,965.55.  Employer did not contest the requested fee or costs, and the requested fees and costs will be awarded. 
CONCLUSIONS OF LAW

1.
Employee’s injury occurred in the course and scope of his employment.

2.
Employer’s controversions were not frivolous or unfair

3.
Employee is entitled to medical costs in the amount of $8,084.01 and $169.19 in out of pocket expenses for prescription medications.

4.
Employee is entitled to TTD in the amount of $3,006.00.

5.
Employee is entitled to TPD in the amount of $34,506.71.

6.
Employee is entitled to transportation costs in the amount of $35.19.

7.
Employee is entitled to attorney fees and costs in the amount of $40,965.55.

ORDER

1.
Employee’s August 12, 2011injury occurred in the course and scope of his employment with Employer.  

2.
Neither Employer’s October 3, 2011 nor its October 31, 2011 controversions were unfair or frivolous.  

3.
Employer shall pay Employee’s past medical expenses as follows:

Orthopedic Physicians Anchorage
$1,218.01

Arctic Chiropractic
$1,020.00

Alaska Innovative Imaging
$2,555.00

Alaska Spine Institute
$2,000.00

Alaska Spine Institute Surgery
1,291.00

4.
Employer shall reimburse Employee $169.19 for out of pocket prescription medications.

5.
Employer shall pay Employee TTD of $3,006.00.

6.
Employer shall pay Employee TPD of $34,506.71.

7.
Employer shall pay Employee transportation costs of $35.19.

8.
Employer shall pay Employee attorney fees and costs in the amount of $40,965.55.

Dated at Anchorage, Alaska on February 26, 2013.
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If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers' Compensation Appeals Commission.
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order. 

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.
A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.
MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of TOBY T. GUINARD, employee/applicant, v. TATONDUK OUTFITTERS LTD, employer, and WAUSAU BUSINESS INSURANCE CO, insurer/defendants; Case No. 201113110; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 26th day of February 2013.
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