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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DONNA REID, 

                                             Employee, 

                                                Respondent,

                                                   v. 

PROVIDENCE HEALTH SYSTEM,

                                             Employer,

                                                and 

SEDGWICK CMS,

                                             Insurer,

                                                Petitioners, 

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY DECISION

AND ORDER

AWCB Case No. 200820677
AWCB Decision No. 13-0019
Filed with AWCB Fairbanks, Alaska

On March 7th, 2013


Donna Reid’s (Employee) September 7, 2012 request for a six-month extension to request a hearing as required by AS 23.30.110(c) was heard on February 20, 2013, in Anchorage, Alaska.  The hearing date was selected on October 25, 2012.  Employee appeared in person, represented herself and testified.  Attorney Jeffrey Holloway of Holmes Weddle & Barcott, PC, appeared in person and represented Providence Health System and Sedgwick CMS (Employer).  The record closed the hearing’s conclusion on February 20, 2013.

ISSUE

Employee requests an AS 23.30.110(c) deadline extension because she has had difficulty retaining an attorney and has suffered personal issues, including depression.  Employer contends Employee failed to timely file a request for hearing on her September 29, 2009 claim or to request an extension within the two-year deadline, and AS 23.30.110(c) requires dismissal of Employee’s claim.  

Should Employee’s AS 23.30.110(c) deadline be extended six months? 

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:  

1) On October 27, 2007, Employee injured her right elbow while working for Employer.  The AWCB case number for that injury is 200722170.

2) On November 11, 2008, Employee injured her lower back when she bent over to clean the floor working for Employer.  This injury is the subject of the current case.  (Report of Occupational Injury or Illness, December 10, 2008).

3) Employer accepted compensability of the lumbar injury and began paying temporary total disability (TTD) and medical benefits.  (Compensation Report, June 9, 2009).

4) On May 29, 2009, Stephen Marble, M.D., conducted an employer’s medical examination (EME).  Dr. Marble opined Employee’s November 11, 2008 work injury is the substantial cause of her disability and need for medical treatment for her lumbar spine.  He further opined Employee’s lumbar condition was medically stable as of his May 29, 2009 report, though she was no longer able to work full-time as a certified nursing assistant.  (Dr. Marble EME report, May 29, 2009).

5) On September 30, 2009, Employee filed a workers’ compensation claim related to her lumbar injury seeking TTD benefits, permanent partial impairment (PPI) rating, medical costs, transportation costs, reemployment benefits, interest, and a finding of unfair or frivolous controversion.  (Claim, September 29, 2009).

6) On October 21, 2009, Employer filed an answer and controversion notice, denying TTD benefits from November 11, 2008 through March 18, 2009, April 3, 2009 and May 9, 2009 forward, PPI benefits above 1% rating, reemployment benefits, interest, and unfair or frivolous controversion, based on Dr. Marble’s May 29, 2009 EME report.  (Answer and Controversion Notice, October 21, 2009).

7) On November 19, 2009, the parties attended a prehearing conference (PHC) related to both cases.  At the conference’s conclusion, the prehearing chair issued a summary, which included the following language:

Section 110(c) 2-year deadlines:  HO informed Ms. Reid on 2-year time deadline under
AS 23.30.110(c), that is triggered by the first controversion filed after the service of the employee’s WCC.  Based on controversion dated 9/18/2009 filed in AWCB 200722170, and controversion dated 10/21/09 filed in AWCB No. 200820677, the HO informed Ms. Reid that she has the following deadlines for filing an affidavit of readiness for hearing (ARH) in each case, as follows:

AWCB NO. 200722170


AWCB No. 200820677

9/18/2011




10/21/2011

Mr. Holloway confirmed the controversions filed in the cases remain in effect, and the 2-year timeclock in both cases continues to run.

(PHC Summary, November 19, 2009).

8) On September 14, 2010, Employer filed a controversion notice, denying all benefits related to Employee’s psychiatric condition.  (Controversion Notice, September 10, 2010).

9) Sometime in February 2011, Employee gave her workers’ compensation file to Keenan Powell for review.  Employee believed Ms. Powell was representing her, though she has no documentation showing an attorney-client relationship and Ms. Powell did not file an entry of appearance.  Due to Employee’s pain and depression during that time, it “took a long time to get off the couch to get them to her.”  Once Ms. Powell had Employee’s file and “said she’d take care of it,” Employee relied on Ms. Powell to file any necessary paperwork related to her case.  Employee e-mailed Ms. Powell several times to inquire about her case status and received vague responses.  (Employee testimony).

10) In August 2011, Keenan Powell contacted Employee and told her to “come pick up [her] stuff.”  Employee collected her file and has not spoken to Ms. Powell since.  (Id.).

11) A few days after she collected her file from Ms. Powell, Employee spoke to workers’ compensation officer Penny Helgeson at the Anchorage board office.  Employee informed Ms. Helgeson Ms. Powell had done nothing on her case and Ms. Helgeson provided her another attorney list and encouraged her to try to find representation.  At that time, Ms. Helgeson did not review Employee’s file nor did she access the internal workers’ compensation system to find specific information concerning Employee’s case.  Their conversation was limited to helping Employee find an attorney. (Id.). 

12) Employee attempted to find another attorney but was unable to secure representation and “got depressed again.  At that time I wasn’t really thinking of the deadline.”  Employee testified she was depressed and taking narcotic pain medication and trying to focus on raising her children and attending school to gain new job skills.  (Id.).

13) In September 2012, Employee spoke to a workers’ compensation technician, who reviewed her file and informed her she should file an ARH as soon as possible because her deadline was approaching.  (Id.).

14) Review of the record shows it is most likely the workers’ compensation technician who calculated a deadline based on two-years after the September 10, 2010 controversion notice, not the October 21, 2009 controversion notice, as that deadline had already passed by September 2012. (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
15) On September 7, 2012, Employee filed an ARH, noting in section 12 “not ready.”  Attached to her ARH was the following letter:

I Donna AM Reid is asking for an extension on my case.  I have had attorneys only to have my file returned to me stating they do not do depression case or they don’t have enough time to read my file.  I have called several other attorney who tells me they are too busy.  This has frustrate me.  I am now seeking an extension to find an attorney who can take my case without returning it to me after 6 months of keeping my file.  Additionally I have been in the hospital for medical care which sidelined me for awhile.  I am asking for a six month extension to find another attorney.

(Employee’s ARH and hand-written letter, September 7, 2012).

16) On October 25, 2012, the parties attended a PHC in Case Number 200820677.  The summary from that PHC read in part:

Discussions:

Ms. Reid stated she is not ready to proceed to hearing on her claim because she has been attempting to secure counsel and at least one attorney held her file for review for six months before declining representation and she has been hospitalized which has delayed her ability to prosecute her claim.  She is seeking a six month extension or stay to her AS 23.30.110(c) deadline.

At the 11/19/2009 prehearing, HO Briggs noted the 110(c) deadline in this case to be 10/21/2011, referring to the controversion dated 10/21/2009.  The prehearing summary does not note another October 2009 controversion, nor does it list the 11/10/2009 withdrawal of controversion listed above which refers to a 10/27/2009 controversion.  The board’s record and file contain no other October 2009 controversion than the 10/21/2009 controversion.

Employer objected noting Employee’s 110(c) deadline has passed, an ARH is the improper form for requesting an extension and to designee ruling on Employee’s request for an extension or stay in a prehearing.  Since these issues are intertwined and it is unclear what the proper procedure for requesting an extension or stay to the 110(c) deadline pursuant to Kim is, designee set this matter on for a procedural hearing.

A procedural hearing is scheduled for February 20, 2013, for one hour, on the issue of whether Employee is entitled to up to a six month extension of the 110(c) deadline or has the 110(c) deadline passed making her claim dismissed as a matter of law?

(PHC Summary, October 25, 2012).

17) On February 20, 2013, the day of the hearing on Employee’s request for a six-month extension of the .110(c) deadline, Employee filed the following letter:


To Whom it May Concern:

The most important things in life are my children and my health, without my health I am of no good to my kids.  Because of these injuries I am unable to perform my duties as a parent should.  My relationship with my children has been shattered and there is nothing in the world that can go back and repair that because you cannot go back to relive a lost childhood.  I rely too much on my boys, too much when my legs gave out or when my arms strength fail, or when my back pain was so great I need someone to carry a baby and my boys were the only person to help.  I found myself into deep depression and anxiety and 3 children to care for.  I have had several health issues since and I am trying to deal with them also.  I don’t know much about workers comp issues and have called several lawyers and finally gave my papers to Keenan Powell who had them for 6 months without letting the board knowing that she was representing me, after which she told me to come and pick up my box when I called her to see how the case was going.  I enroll in school to better myself at chances in getting jobs and to care for my kids, since I can no longer work as a CNA.  I had to get a career that will prevent me from lifting heavy people or things.  My focus was on finishing school, beings sick, depressed, stress is not a way to succeed in school but I managed.  I haven’t had a job since 2009 providing for my family is very important.  I have been working since I was a small child in the island, everyday I wake up, but its like my life itself is not worth nothing to some people I am just another employee they can replace but to my kids I am the mom they lost to pain and depression that sleep on a piece of wood on the couch because her back gave out one night cleaning the bathroom or she have take too much pain pills now she has recurring headaches.  I recently asked for extension on my case to seek an attorney which I did.  I have been down in the dump for too long and would like to move on with whats left of my life/health.  I know I will never be what I was before I started working for my previous employer, but at least I still have my children.  The past 4 years I felt tortured for being an employee.  I ask the board for extra time to find an attorney because my previous attorney failed me and then I faced a block because I don’t know the law and Workers’ Comp policy about controversion and withdraw of controversion so I rely on the board to make the right decision.

(Employee’s letter, February 20, 2013).

18) Employee did not request a hearing or an extension of the .110(c) deadline within two years of the October 21, 2009 controversion notice.  (Record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that 

(1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this 
chapter. . . . 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.110. Procedure on Claims.

…

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date. If opposition is not filed, a hearing shall be scheduled no later than 60 days after the receipt of the hearing request. The board shall give each party at least 10 days’ notice of the hearing, either personally or by certified mail. After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board. After completion of the hearing the board shall close the hearing record. If a settlement agreement is reached by the parties less than 14 days before the hearing, the parties shall appear at the time of the scheduled hearing to state the terms of the settlement agreement. Within 30 days after the hearing record closes, the board shall file its decision. If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

AS 23.30.110(c) requires an employee to prosecute a claim in a timely manner once a claim is filed and controverted by the employer.  Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1124 (Alaska 1995).  The Alaska Supreme Court has compared AS 23.30.110(c) to a statute of limitations.  Suh v. Pingo Corp., 736 P.2d 342, 346 (Alaska, 1987).  Dismissal under AS 23.30.110(c) is automatic and non-discretionary.  Pool v. City of Wrangell, AWCB Decision No. 99-0097 (April 29, 1999); Westfall v. Alaska International Const., AWCB Decision No. 93-0241 (September 30, 1993).  In Tipton v. ARCO Alaska, Inc., 922 P.2d 910 (Alaska 1996), the Alaska Supreme Court noted the language of AS 23.30.110(c) is clear, requiring an employee to request a hearing within two years of the controversion date or face claim dismissal.  However, the court also noted the statute of limitations defense is “generally disfavored,” and neither “the law [n]or the facts should be strained in aid of it.”  Tipton, 922 P.2d at 912-13.

Certain events relieve an employee from strict compliance with the requirements of §110(c).  The Alaska Supreme Court held the board owes a duty to every claimant to fully advise him of “all the real facts” that bear upon his right to compensation, and to instruct him on how to pursue that right under law.  Richard v. Fireman’s Fund Insurance Co., 384 P.2d 445, 449 (Alaska, 1963).  In Bohlmann v. Alaska Const. & Engineering, 205 P.3d 316 (Alaska 2009), the Court, applying Richards, held the board has a specific duty to inform a pro se claimant how to preserve his claim under §110(c).  Consequently, Richards is applied to excuse noncompliance with §110(c) when the board failed to adequately inform a claimant of the two-year time limitation.  Dennis v. Champion Builders, AWCB Decision No. 08-0151 (August 22, 2008).

Certain legal grounds might also excuse noncompliance with §110(c), such as lack of mental capacity or incompetence, and equitable estoppel against a governmental agency by a pro se claimant.  Tonoian v. Pinkerton Security, AWCAC Decision No. 029 (January 30, 2007).  “Rare situations” may also require tolling of the limitation statute, for example when a claimant is unable to comply with §110(c) because the parties are awaiting receipt of necessary evidence such as an SIME report.  Aune v. Eastwood, Inc., AWCB Decision No. 01-0259 (December 19, 2009).  

Finally, technical noncompliance with §110(c) may be excused in cases where a claimant has substantially complied with the statute.  Kim v. Alyeska Seafoods, Inc., 197 P.3d 193 (Alaska, 2008), accord Omar v. Unisea, Inc., AWCAC Decision No. 053 (August 27, 2007).  The Alaska Supreme Court stated because §110(c) is a procedural statute, its application is directory rather than mandatory, and substantial compliance is acceptable absent significant prejudice to the other party.  Kim, 197 P.3d at 196.  However, substantial compliance does not mean noncompliance, id. at 198, or late compliance, Providence Health System v. Hessel, AWCAC Decision No. 131 (March 24, 2010), at 11-12.  And, although substantial compliance does not require filing a formal affidavit, it nevertheless still requires a claimant to file, within two years of a controversion, either a request for hearing or a request for additional time to prepare for a hearing. Denny’s of Alaska v. Colrud, AWCAC Decision No. 148 (March 10, 2011).  As stated in Kim:
In holding that subsection .110(c) is directory, we do not suggest that a claimant can simply ignore the statutory deadline and fail to file anything.  A determination that a statute is directory instead permits substantial compliance with statutory requirements, rather than strict compliance.  We construe subsection .110(c) to require filing a request for hearing within two years of the date of the employer's controversion of a claim. If within that two-year period the claimant is unable to file a truthful affidavit stating that he or she actually is ready for an immediate hearing, as was the case here, the claimant must inform the Board of the reasons for the inability to do so and request additional time to prepare for the hearing. Filing the hearing request and the request for additional time to prepare for the hearing constitutes substantial compliance and tolls the time-bar until the Board decides whether to give the claimant more time to pursue the claim.  If the Board agrees to give the claimant more time, it must specify the amount of time granted to the claimant.  If the Board denies the request for more time, the two-year time limit begins to run again, and the claimant has only the remainder of that time period to file the paperwork necessary to request an immediate hearing. 

Kim, 197 P.3d at 198.

In Hessel, the Appeals Commission addressed a case in which the employee missed his two-year deadline to request a hearing, arguing though he was notified of his obligations under AS 23.30.110(c), he was confused and incorrectly believed filing a claim would satisfy the requirement.  The Commission, addressing the “substantial compliance” language of Kim, noted:

Hessel argued that he substantially complied with prosecuting his claim in a timely fashion because he attended several prehearing conferences, an employer medical evaluation, and a third doctor’s evaluation.  But, as the commission has stated, “Substantial compliance does not mean late compliance, it means, . . . ‘actual compliance in respect to the substance essential to every reasonable objective of the statute.’ Where a statute provides a deadline, it is a reasonable objective of the statute that the deadline be met.” But, the object of the statute is not only to generally pursue the claim, it is to bring it to the board for a decision quickly so that the goals of speed and efficiency in board proceedings are met. To do this, the statute requires a claimant request a hearing on his claim within two years of controversion.  Hessel did not substantially comply with the deadline to request a hearing; he missed it altogether. 

The board concluded Hessel substantially complied even though he missed the deadline because he reasonably believed that by filing a claim before Providence’s controversion that he had complied with the requirement to request a hearing.  We conclude this belief is not reasonable and contradicts the plain meaning of AS 23.30.110(c). We note that the Supreme Court has held that “section 110(c) is clear.” Because the statute is clear, Hessel, who is seeking to avoid the section’s plain meaning, has the greater burden to demonstrate the statute’s meaning is not clear…. Although Hessel misunderstood the board-prescribed controversion notice, his misunderstanding does not amount to legal incompetence. 
Id., at 11-13.

In Tonoian v. Pinkerton Security, AWCAC Decision No. 029 (January 30, 2007), the Commission held “if the board finds the claimant failed to request a hearing within two years of a post-claim controversion, the claimant bears the burden of producing evidence and persuading the board that the facts establish a legal excuse for the delay.”  Tonoian, at 9.  In that case, the Commission held the claimant had legal notice of her obligations under AS 23.30.110(c) even though she had not actually opened or read the controversion notices containing the statutory language.  Id., at 12.

ANALYSIS

Should Employee’s AS 23.30.110(c) deadline be extended six months? 

Employee filed her claim on September 30, 2009, and Employer filed its controversion October 21, 2009.  Therefore, the plain language of AS 23.30.110(c) required Employee to request a hearing by October 21, 2011.  Employee failed to do so.

Richard held the board “owes a duty to every applicant for compensation of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”  Richard, at 449.  Bohlmann held the board owed a duty to a pro se claimant to have either corrected an employer’s erroneous assertion the claim was time-barred, or informed the claimant how to determine if the deadline had already run.  Bohlmann, at 320-321.  Here, the board did not fail in any duty it owed to Employee; in fact, the board notified Employee of her statutory obligation to request a hearing at the November 19, 2009 PHC and in the accompanying summary.  The Commission has held this written notification is sufficient to constitute legal notice, even in cases in which claimants failed to read or understand the notifications.  Hessel, Tonoian.  

Though workers’ compensation officer Penny Helgeson did not notify Employee again of her October 21, 2011 deadline, Employee testified she did not ask specific questions about her case nor did Ms. Helgeson review Employee’s documents or look up information related to her case in the workers’ compensation database.  The information Ms. Helgeson provided was specifically related to Employee’s questions about obtaining an attorney.  Finally, Employee testified she followed the direction of a workers’ compensation technician to file an ARH as soon as possible after their conversation in September 2012.  However, this was eleven months after the October 21, 2011 deadline passed, and based on a thorough review of the file, was most likely related to a calculation of two years after the September 10, 2010 controversion notice, not the October 21, 2009 controversion notice.  Employee was adequately informed of her duties under AS 23.30.110(c).  Bohlmann.

Employer has established, and Employee has conceded, Employee missed the statutory deadline.  Thus, Employee bears the burden of producing evidence the facts establish either she has substantially complied with the statute, or she has a legal excuse for the delay.  Tonoian.  Employee contends she was suffering from depression and taking narcotic pain medication during much of the two years between the October 21, 2009 controversion and the October 21, 2011 deadline.  However, Employee also testified she managed to attend a university program during that same period.  Employee has not substantially complied with the statute and presented no evidence she was legally incompetent during any period.

Employee testified Keenan Powell held her file for six months, and she believed Ms. Powell was representing her and “taking care of it.”  While this misunderstanding is unfortunate, when Ms. Powell contacted Employee to collect her file in August 2011, there were nearly two months remaining before the .110(c) deadline passed.  Employee testified during this time period she “was not really thinking of the deadline,” but instead again became depressed and was attempting to manage being a single parent and attending school.  Her reliance on an assumed attorney-client relationship with Ms. Powell is not sufficient to excuse her from failing to comply with the statute.

Employee has not substantially complied with the requirements of AS 23.30.110(c), nor has she presented evidence justifying her failure to comply.  Her request for an extension of time to request a hearing was not filed until eleven months after the .110(c) deadline passed and therefore will be denied.  

CONCLUSION OF LAW

Employee’s AS 23.30.110(c) deadline will not be extended six months. 

ORDER

Employee’s request for a six-month extension in which to request a hearing, as required by AS 23.30.110(c) is denied.

Dated in Fairbanks, Alaska on March 7th, 2013.
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Mark Talbert, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DONNA REID, Employee v. PROVIDENCE HEALTH SYSTEM, Employer; SEDGWICK CMS, Insurer/adjuster; Case No. 200820677; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on March 7th 2013.
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