CLINT POWERS v. WESTWARD SEAFOODS, INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CLINT POWERS, 

Employee, 

Petitioner,

v. 

WESTWARD SEAFOODS, INC.,

Employer,

 and 

ACE AMERICAN INSURANCE

COMPANY/ESIS,

Insurer,

Respondents.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201202692
AWCB Decision No. 13-0022
Filed with AWCB Anchorage, Alaska 

on March 11, 2013


Clint Powers’ (Employee) November 26, 2012 petition for review of the Reemployment Benefits Administrator (RBA) designee’s November 6, 2012 decision finding him ineligible for reemployment benefits, was heard in Anchorage, Alaska on February 20, 2013.  The hearing date was selected on January 23, 2013.  Employee appeared by telephone, testified and represented himself.  Attorney Jeffrey Holloway appeared for Westward Seafoods, Inc. and Ace American Insurance Co. (Employer).  The record closed at the hearing’s conclusion on February 20, 2013. 

ISSUES
Employee contends the RBA designee’s decision finding him ineligible for reemployment benefits, should be reversed because he is not capable of performing the physical tasks required by his job at the time of injury or in the ten years prior.  Employer contends the RBA designee’s decision was not an abuse of discretion, was supported by substantial evidence, and should be upheld.  

1) Did the designee abuse her discretion by finding Employee not eligible for reemployment benefits under AS 23.30.041(e)?

Employer further contends Employee’s petition was not timely filed and should be denied.  Employee did not directly address this contention.

2) Should Employee’s petition for review of the RBA designee’s determination be denied as untimely?

FINDINGS OF FACT

The following facts and factual conclusions are established from the record by a preponderance of the evidence:
1) On March 3, 2012, Employee injured his right shoulder “unloading frozen surimi from the plate freezer” while working for Employer.  (Report of Occupational Injury or Illness, March 5, 2012).

2) On July 13, 2012, a workers’ compensation technician notified Employee rehabilitation specialist Robert Gaffney had been selected to complete an eligibility evaluation to determine whether Employee was entitled to reemployment benefits.  (Letter from Reemployment Benefits section to Employee, July 13, 2012).

3) On August 22, 2012, Jerome DaSilva, M.D. responded to an August 16, 2012 information request from rehabilitation specialist Gaffney.  Dr. DaSilva opined Employee would not have a ratable permanent partial impairment (PPI) rating greater than zero as a result of the March 3, 2012 work injury.  He reviewed the seafood processor job description and opined Employee did not yet have the physical capacities to perform the physical demands of seafood processor but indicated he would approximately six months post-surgery.  Dr. DaSilva further opined Employee would have the physical capacity to perform the job of fish cleaner.  (Dr. DaSilva response to R. Gaffney, August 22, 2012).

4) On November 6, 2012, RBA designee Deborah Torgerson notified Employee he was not eligible for reemployment benefits, based on Dr. DaSilva’s August 22, 2012 predictions, and said:

If you disagree with my decision that you are not eligible for reemployment benefits, then you must complete and return the attached Workers’ Compensation Claim (Form #7-6106) within 10 days of receipt of this letter.  Please pay particular attention to section 24(g).  If you do not request review of my decision within the 10-day period, the decision is final.  (RBA Designee’s letter to Employee, November 6, 2012).

5) On November 13, 2012, Dr. DaSilva noted:

I believe it would be appropriate to determine MMI.  I would like Clint to participate in a physical capacities evaluation to determine any permanent ongoing restrictions.  I have provided him with modified work duty for the time being.  I have also asked him to get an independent medical evaluation for closing rating examination because I believe he has now reached MMI.  He would be appropriate for closing rating examination following his PCE with recommendations for any permanent restrictions.  (Dr. DaSilva report, November 13, 2012).

6) On December 4, 2012, Employee filed a workers’ compensation claim, seeking permanent total disability benefits, PPI, and reemployment benefits.  (Claim, November 26, 2012).

7) On December 17, 2012, Employee underwent a physical capacities evaluation (PCE) with Physical Therapist Brian Gehley.  Mr. Gehley opined Employee demonstrated ability to work full time in light to heavy physical work depending on the particular lift involved and whether or not he had to use two hands.  (PCE, December 17, 2012).

8) On January 11, 2013, Dr. DaSilva concurred with the December 17, 2012 PCE findings and reviewed and approved the seafood processor job description.  (Dr. DaSilva hand-written note, January 11, 2013).

9) On January 15, 2013, Steven Groman, M.D. conducted an employer’s medical examination (EME).  Dr. Groman rated Employee’s shoulder condition at five percent whole person impairment according to the American Medical Association’s Guide to the Evaluation of Permanent Impairment, Sixth Edition (AMA Guides), but attributed only two percent to the work injury.  Dr. Groman further opined Employee was medically stable no later than November 13, 2012, required no additional treatment other than home exercise and was able to return to his work at the time of injury.  He also approved the seafood processor job description  (Dr. Groman EME report, January 15, 2013).

10) On January 23, 2013, the parties agreed to a hearing on Employee’s RBA appeal on February 20, 2013.  (Prehearing Conference Summary, January 23, 2013).

11) At the hearing, Employee credibly testified he disagrees with Dr. Groman’s assessment he is able to work and requires no further medical treatment.  He further disagrees with the PCE findings and contends he is unable to lift 50 pounds.  (Employee).

PRINCIPLES OF LAW

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  

AS 23.30.041.  Rehabilitation and reemployment of injured workers.  
. . . 

(c) . . . . If the employee is totally unable to return to the employee’s employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted.  If the administrator approves a request or orders an evaluation, the administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation. . . . 

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist's request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested. The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor's ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ for

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.”

(f) An employee is not eligible for reemployment benefits if

. . . 

(4) at the time of medical stability, no permanent impairment is identified or expected.

. . . 
AS 44.62.570. Scope of review.

. . . 

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeals to the Alaska Workers’ Compensation Appeals Commission or the courts, decisions reviewing Board designee determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570, incorporating the “substantial evidence test.”  When applying a substantial evidence standard, “[the reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).  Determining whether an abuse of discretion has taken place is aided by the practice of allowing additional evidence at the review hearing, based on the rationale expressed in several superior court opinions addressing Board decisions. See, e.g., Kelley v. Sonic Cable Television, Superior Court Case No. 3AN 89-6531 CIV (February 2, 1991); Quirk v. Anchorage School District, Superior Court Case No. 3AN-90-4509 CIV (August 21, 1991). Nevertheless, 8 AAC 45.070(b)(1)(A) precludes additional evidence if the party offering it failed to exercise reasonable diligence in developing and presenting it to the RBA Designee. See, e.g., Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).

After allowing parties to offer admissible evidence, all the evidence is reviewed to assess whether the RBA designee’s decision was supported by substantial evidence and therefore reasonable.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, the RBA designee’s decision is not supported by substantial evidence, the RBA designee abused her discretion and the case is remanded for reexamination and further action.

The RBA designee’s decision must be upheld absent “an abuse of discretion.”  Several definitions of “abuse of discretion” appear in Alaska law although none appear in the Alaska Workers’ Compensation Act.  The Alaska Supreme Court describes abuse of discretion as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).   See also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 8 (7th ed. 2000).

The Administrative Procedure Act (APA) provides another, similar definition used by courts in considering appeals from administrative agency decisions.  It expressly includes reference to a “substantial evidence” standard:  

AS 44.62.570.  Scope of review.

. . .

(b) Inquiry in an appeal extends to the following questions: (1) whether the agency has proceeded without, or in excess of jurisdiction; (2) whether there was a fair hearing; and (3) whether there was a prejudicial abuse of discretion.  Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  

. . .

(c) . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by 

(1) the weight of the evidence; or 

(2) substantial evidence in the light of the whole record.  

When applying a substantial evidence standard of review, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).

8 AAC 45.060.  Service.

…

b) A party shall file a document with the board, other than the annual report under (AS 23.30.155(m), either personally or by mail; the board will not accept any other form of filing. Except for a claim, a party shall serve a copy of a document filed with the board upon all parties or, if a party is represented, upon the party’s representative. Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process. Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party's last known address. If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail. 

ANALYSIS
1) Did the designee abuse her discretion by finding Employee not eligible for reemployment benefits under AS 23.30.041(e)?

AS 23.30.041 states an employee is eligible for reemployment benefits if a physician predicts the employee will have permanent physical capacities less than the physical demands of the employee’s job at the time of injury or in the ten years prior to the injury.  The statute further states an employee is not eligible for reemployment benefits if, at the time of medical stability, it is predicted he will not have a PPI greater than zero.  In the present case, at the time of the eligibility determination, Dr. DaSilva opined Employee was medically stable and would not have a PPI rating greater than zero.  He further opined Employee was not yet able to perform the requisite job duties of seafood processor or fish cleaner, but would be able to in the future.  There were no contradictory opinions before the RBA designee, and her determination was supported by substantial evidence.  Her reliance on this evidence in finding Employee not eligible for reemployment benefits was not an abuse of discretion and will be upheld.  Miller.

Further, evidence obtained after the finding Employee was ineligible for reemployment benefits supports his ineligibility.  On January 15, 2013, EME Dr. Groman opined Employee has physical capacities to perform seafood processor requirements.  Though Dr. Groman assigned two percent PPI to the work injury, on January 11, 2013, Dr. DaSilva concurred with the PCE findings and approved the seafood processor job . This alone is sufficient evidence upon which to base a finding Employee is ineligible for reemployment benefits.  

2) Should Employee’s petition for review of the RBA designee’s determination be denied as untimely?

Employer further contends the RBA designee’s decision should be upheld on timeliness grounds.  The RBA designee issued her decision on November 6, 2012.  Allowing three days for mail delivery, Employee’s petition for review of the RBA Designee’s decision was due November 19, 2012.  Employee’s petition was dated November 26, 2012, a full week later, and was not filed until December 4, 2012.  Employee did not file his petition within the timeline required by 
AS 23.30.041(d), and his petition is also denied as untimely.  

CONCLUSIONS OF LAW
1) The designee did not abuse her discretion by finding Employee not eligible for reemployment benefits under AS 23.30.041(e).
3) Employee’s petition for review of the RBA designee’s determination will be denied as untimely.

ORDER

Employee’s November 26, 2012 petition for review of the RBA Designee’s November 6, 2012 determination Employee is ineligible for reemployment benefits is denied.

Dated this 11th day of March, 2013, in Anchorage, Alaska.


ALASKA WORKERS’ COMPENSATION BOARD


















________________________________                           
  
Amanda K. Eklund, Designated Chair


_________________________________


David Kester, Member


_________________________________


Mark Talbert, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CLINT POWERS Employee / petitioner; v. WESTWARD SEAFOODS, Employer; ACE AMERICAN INSURANCE CO., insurer / respondents; Case No. 201202692; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties this 11 day of March, 2013. 





_______________________________


Nicole Hansen Office Assistant II 
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