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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ESTATE OF ANTHONY M. WALLACE,

                                  Employee, 

                                           Applicant,

                                                 v. 

CITY OF HOONAH,

                                 Employer,

                                                    and 

ALASKA MUNICIPAL LEAGUE 

JOINT INSURANCE ASSOC.,

                                 Insurer,

                                                Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No. 201012224

AWCB Decision No. 13-0024

Filed with AWCB Juneau, Alaska

on March 13, 2013


The parties stipulated to two issues from Lexis Wallace’s (Claimant) July 11, 2012 workers’ compensation claim being heard on February 12, 2013, and March 4, 2013, in Juneau, Alaska:  1) which AS 23.30.215 subsection applies to Lexis Wallace’s (Claimant) death benefit claim, and 2) whether Claimant is entitled to a death benefit award and if so, in what amount.  The hearing date was selected on October 25, 2012.  Attorney Jason Weiner appeared and represented Claimant who appeared by telephone and testified.  Attorney Robert Griffin appeared and represented the City of Hoonah (Employer).  Claimant’s mother, Tana Brown testified by telephone.  The record closed at the hearing’s conclusion on March 4, 2013.

ISSUES

Claimant, decedent Anthony M. Wallace’s (Employee) only child, contends Employee was not married at the time of his death and had never been married.  Claimant contends 
AS 23.30.215(a)(2)(D), and not AS 23.30.215(h), applies to her death benefit claim.

Employer contends at the time of Employee’s death, Claimant was receiving amounts paid under a child support decree.  Employer contends AS 23.30.215(h) applies to Claimant’s death benefit claim.

1) Which subsection applies to Claimant’s death benefit claim, AS 23.30.215(a)(2)(D) or AS 23.30.215(h)?
Claimant acknowledges AS 23.30.225(a) requires her Alaska death benefit be reduced by an amount equal to one-half her weekly federal Social Security survivor benefits.  Claimant has lived outside Alaska since Employee’s death.  Claimant contends no cost-of-living adjustment (COLA) should be applied to her death benefit payments because she is entitled to no less than the maximum $1,033.00 compensation rate.  Claimant contends under AS 23.30.215(a)(2)(D), and applying a Social Security offset but no cost-of-living adjustment, she is entitled to a $862.92 weekly death benefit.  

Employer agrees Claimant is entitled to death benefits, but contends benefits should be calculated under AS 23.30.215(h).  Alternatively, Employer contends if AS 23.30.215(a)(2)(D) applies to Claimant’s claim, both AS 23.30.225(a)’s Social Security offset and AS 23.30.175’s COLA must be included in any calculation, resulting in a $536.49 weekly death benefit from August 28, 2010 through December 31, 2010, and $640.83 from January 1, 2011 through December 31, 2013.

2) Is Claimant entitled to an award of death benefits, and if so, how much?


FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On August 28, 2010, Employee was killed in the course and scope of his employment as a police officer for Employer.  (Report of Injury, September 1, 2010).

2) Claimant is the child of Employee and Tana Brown.  Claimant is Employee’s only child.  Employee was not married at the time of his death, nor had Employee ever been married.  (Brown).

3) Claimant applied for and was found eligible to receive Social Security survivor benefits beginning August 2010.  Her initial entitlement was $1,474.00 per month.  Starting January 2013, her survivor benefit was increased to $1,608.00 per month because of a COLA.  (Social Security Administration Notice of Award, September 7, 2010; Social Security Administration Notice of New Benefit Amount, undated; Brown).

4) At the time of Employee’s death, an Ohio child support order required Employee to provide $640.90 per month for Claimant’s support.  (State of Ohio Child Support Order, effective May 1, 2005).

5) At the time of Employee’s death, his earnings were calculated by the hour.  Employee’s 2009 wages totaled over $80,000.00, entitling Employee to $1,033.00 per week, the 2010 maximum compensation rate.  (Wallace 2009 W-2 Wage and Tax Statement for City of Hoonah; Rate Tables).

6) From the time of Employee’s death to the present, Claimant has resided in Franklin, Ohio.  (Claimant).

7) The COLA ratio for Ohio in effect from August 28, 2010 through December 31, 2010, was 68.4%.  (Department of Labor and Workforce Development Bulletin No. 08-03, Cost of Living Adjustment, March 18, 2008).
8) The COLA ratio for Franklin, Ohio in effect from January 1, 2011 through December 31, 2013, is 78.5%.  (Department of Labor and Workforce Development Bulletin No. 11-02, Cost of Living Adjustment, June 13, 2011).
9) Based on the evidence, Claimant’s death benefit from August 2010 to January 1, 2011, is:

A.
Monthly SSSB






= $1,474.00


B.
Weekly SSSB ($1,474.00 x 12 divided by 52) 


= $   340.15


C.
Weekly SSSB Reduced by 1/2 under AS 23.30.225(a)

= $   170.08


D.
Weekly Compensation Rate Calculated 





under AS 23.30.215(a)(2)(D)





=  $1,033.00






E.
Weekly Compensation Rate After 68.4% COLA


=  $   706.57


F.
Weekly Compensation Rate applying AS 23.30.225(a)’s Offset
=  $   536.49

(Experience, judgment, case facts and inferences drawn from all the above).

10) Based on the evidence, Claimant’s death benefit from January 1, 2011 to January 2013, is:

A.
Monthly SSSB






= $1,474.00


B.
Weekly SSSB (1,474.00 x 12 divided by 52) 


= $    340.15


C.
Weekly SSSB Reduced by 1/2 under AS 23.30.225(a)

= $    170.08


D.
Weekly Compensation Rate Calculated 





under AS 23.30.215(a)(2)(D)





= $ 1,033.00



E.
Weekly Compensation Rate After 78.5% COLA


= $   810.91


F.
Weekly Compensation Rate applying AS 23.30.225(a)’s Offset
= $   640.83

(Experience, judgment, case facts and inferences drawn from all the above).

11) Based on the evidence, Claimant’s death benefit from January 2013, until modified under the Act is

A.
Monthly SSSB






= $1,608.00


B.
Weekly SSSB (1,608.00 x 12 divided by 52) 


= $   371.08


C.
Weekly SSSB Reduced by 1/2 under AS 23.30.225(a)

= $   185.54


D.
Weekly Compensation Rate Calculated 





under AS 23.30.215(a)(2)(D)





=  $1,033.00



E.
Weekly Compensation Rate After 78.5% COLA


=  $   810.91


F.
Weekly Compensation Rate applying AS 23.30.225(a)’s Offset
=  $   625.37

(Experience, judgment, case facts and inferences drawn from all the above).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.175. Rates of compensation. 
…

(b) The following rules apply to benefits payable to recipients not residing in the state at the time compensation benefits are payable:

(1) the weekly rate of compensation shall be calculated by multiplying the recipient's weekly compensation rate calculated under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215 by the ratio of the cost of living of the area in which the recipient resides to the cost of living in this state;

…

AS 23.30.215. Compensation for death. (a) If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons:

…

(2) if there is a widow or widower or a child or children of the deceased, the following percentages of the spendable weekly wages of the deceased:

…

(D) 100 percent for an only child when there is no widow or widower;

…

(b) In computing death benefits, the spendable weekly wage of the deceased shall be computed under AS 23.30.220 and shall be paid in accordance with 
AS 23.30.155 and subject to the weekly maximum limitation in the aggregate as provided in AS 23.30.175, but the total weekly compensation may not be less than $75 for a widow or widower nor less than $25 weekly to a child or $50 for children.

(c) All questions of dependency shall be determined as of the time of the injury, or death.

…

(h) In the event a deceased worker is survived by children of a former marriage not living with the surviving widow or widower, then those children shall receive the amount being paid under a decree of child support; the difference between this amount and the maximum benefit payable under this section shall be distributed pro rata to the remainder of those entitled. . . .

Estate of Antonio Ugale v. Excursion Inlet Packing Co., Alaska Workers’ Comp. Bd. Dec. No. 05-0170 (June 22, 2005) addressed proper calculation of statutory minimum weekly death benefit, specifically the issue of whether the $154.00 minimum under AS 23.30.175(b)(4), or the $125.00 minimum under AS 23.30.215(b) applied.  Ugale did not address whether COLA applied to death benefits.  

AS 23.30.225. Social security and pension or profit sharing plan offsets. (a) When periodic retirement or survivors' benefits are payable under 42 U.S.C. 401 - 433 (Title II, Social Security Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one-half of the federal periodic benefits for a given week….

AS 23.30.395. Definitions.  In this chapter

. . .

(7) “child” includes a posthumous child, a child legally adopted before the injury of the employee, a child in relation to whom the deceased employee stood in loco parentis for at least one year before the time of injury, and a stepchild or acknowledged illegitimate child dependent upon the deceased, but does not include married children unless wholly dependent on the employee;

(8) “child,” . . . include only persons who are under 19 years of age, persons who, though 19 years of age or over, are wholly dependent upon the deceased employee and incapable of self-support by reason of mental or physical disability, and persons of any age while they are attending the first four years of vocational school, trade school, or college, and persons of any age while they are attending high school;

 . . .

(25) “married” includes a person who is divorced but is required by the decree of divorce to contribute to the support of the former spouse;

 . . .

(40) “widow” includes only the decedent’s wife living with or dependent for support upon the decedent at the time of death, or living apart for justifiable cause or by reason of the decedent’s desertion at such a time;

(41) “widower” includes only the decedent’s husband living with or dependent for support upon the decedent at the time of death, or living apart for justifiable cause or by reason of the decedent's desertion at such a time. . . .

The Alaska Supreme Court addressed “marriage” in Ranney v. Whitewater Engineering, 122 P.3d 214 (Alaska 2005).  Ranney found “marriage” is defined by statute as a civil contract entered into by one man and one woman that requires both a license and solemnization.  Id. at 218; 
AS 25.05.011.  Ranney held this marriage definition does not recognize common law marriage or unmarried cohabitants as “wives” or “husbands” under the Act.  Id.  Ranney noted the Act’s definition of “child,” includes a “child in relation to whom the deceased employee stood in loco parentis for at least one year before the time of injury.”  The Act defines “married” to include “a person who is divorced but is required by the decree of divorce to contribute to the support of the former spouse.”  Ranney stated the legislature’s expansion of these definitions shows if the legislature intended to expand the meanings of commonly understood words, it did so expressly.  Id. at 219.  Additionally, the Alaska legislature has directed:

[w]ords and phrases shall be construed . . . according to their common and approved usage.  Technical words and phrases and those which have acquired a peculiar and appropriate meaning, whether by legislative definition or otherwise, shall be construed according to the peculiar and appropriate meaning.

Id. at 218.

Jones v. City of Dillingham, Alaska Workers’ Comp. Bd. Dec. No. 93-0172 (July 6, 1993) broadly interpreted AS 23.30.215(h), stating, “when a child is receiving child support under a court’s decree, the child is not entitled to death benefits.”  Id. at 2.  This broad interpretation is not in accord with AS 23.30.215(h)’s plain language and Alaska’s definition of “marriage,” recognized in Ranney.

Bagley v. Alaska Mechanical, Inc., Alaska Workers’ Comp. Bd. Dec. No. 12-0093 (June 1, 2012) denied death benefits to a deceased employee’s children of a former relationship.  Bagley did not directly address whether AS 23.30.215(h) applies to death benefits involving children of a former relationship other than marriage.  Bagley’s statement children of deceased workers receive the monthly amount allocated to them under a child support order is a general summary of AS 23.30.215(h), not a legal conclusion.  Brogan v. Brogan Reindeer Plant, Alaska Workers’ Comp. Bd. Dec. No. 97-0040 (February 14, 1997) explicitly addressed whether 
AS 23.30.215(h) applies to dependent children who are not children of a former “marriage” and held it does not.  Id. at 2-3.  

The Alaska Workers’ Compensation Appeals Commission in City of Kenai v. Watson, Alaska Workers’ Comp. App. Comm’n Dec. No. 127 n. 47 (Jan. 25, 2010), noted AS 23.30.215(h) applies only to children of a former marriage who do not live with a surviving spouse; it does not apply to children not born of a marriage who may be the subject of a child support order.  Watson stated the result is a child of a prior marriage is paid death benefits determined by the amount of a child support order, but the child of no marriage, notwithstanding the existence of a child support order, receives the full percentage share of death benefits.  Id.

Whittington v. Waterkist Corp., Alaska Workers’ Comp. Bd. Dec. No. 99-0087 (April 20, 1999) applied AS 23.30.215(h), although the employee was not married at the time of his death.  The employer in Whittington did not raise the argument, and Whittington did not directly address, whether AS 23.30.215(h) applies to death benefits where there is no surviving widow or widower.  The employer only argued the employee’s surviving only child was not due death benefits under AS 23.30.215(h) because at the time of his death, the employee had a child support arrearage.  Whittington applied subsection (h) to increase benefits to the employee’s surviving only child and rejected the employer’s interpretation as contrary to the policy of interpreting the Act liberally to effectuate its beneficent purposes.  Id. at 11-12.
Malgesini v. Alaska Cutting, Inc., Alaska Workers’ Comp. Bd. Dec. No. 99-0256 (Dec. 15, 1999) directly addressed whether subsection (h) applies in cases where there is no surviving widow and held it does not.  Id. at 6.  
The Alaska Workers’ Compensation Board performs a quasi-judicial function resembling a trial court.  The board may apply equitable or common law principles in a specific case, but it can only adjudicate workers’ compensation cases.  Administrative agencies do not have jurisdiction to decide constitutional law issues.  Alaska Pub. Interest Grp. v. State, 167 P.3d 27, 36-37 (Alaska 2007).
AS 25.050.011. Civil contract. (a) Marriage is a civil contract entered into by one man and one woman that requires both a license and solemnization.

…

(b) A person may not be joined in marriage in this state until a license has been obtained for that purpose as provided in this chapter.  A marriage performed in this state is not valid without solemnization as provided in this chapter.

…

8 AAC 45.225.  Social security and pension or profit sharing plan offsets.  (a) An employer may reduce an employee's or beneficiary's weekly compensation under AS 23.30.225(a) by 

(1) getting a copy of the Social Security Administration's award letter showing the

(A) employee or beneficiary is being paid retirement or survivor's benefits; 

(B) amount, month, and year of the initial entitlement; and 

(C) amount, month, and year of each dependent's initial entitlement; 

(2) computing the reduction using the employee's or beneficiary's initial Social Security entitlement, and excluding any cost-of-living adjustments; and 

(3) completing, filing with the board, and serving upon the employee or beneficiary a Compensation Report form showing the reduction and how it was computed, together with a copy of the Social Security Administration's award letter. 

…

Department of Labor and Workforce Development Bulletin No. 10-02, Death Benefits.  

…

3. Death benefits payable per AS 23.30.215(a)(2)(D) and 23.30.215(a)(2)(E) - only one child and no widow or widower, or two or more children and no widow or widower: 

a) If the employee’s compensation rate in the tables is $826.00 or above, the payments are fixed at: 

for the only child - $1,033/wk 

for two or more children- $1,033/wk divided equally among the children 

b) If the employee’s compensation rate in the tables is $825.00 or below, use the following formula: 

for the only child - employee’s compensation rate divided by .8 

for two or more children - employee’s compensation rate divided by .8 equally divided among the children 

c) The total weekly amount of compensation may not be less than $25 to a child, nor less than $50 for children. . . .

ANALYSIS

1) Which subsection applies to Claimant’s death benefits claim, AS 23.30.215(a)(2)(D) or 
AS 23.30.215(h)?

If a work-related injury causes death, the Alaska Workers’ Compensation Act (Act) provides for death benefit payments to a deceased employee’s “child or children.”  If an employee is survived by only one child and there is no widow or widower, 100 percent of the employee’s spendable weekly wages are paid to the child.  AS 23.30.215(a)(2)(D).  AS 23.30.215(h) requires a different death benefit calculation when a child support order is in effect.  If a deceased employee is survived by children of a former marriage not living with the surviving widow or widower, those children receive the amount being paid under the child support decree.  

AS 23.30.215(h)’s plain language requires there be children of a former “marriage.”  Employee had never been married to Claimant’s mother.  Employer contends “children of a former marriage” should be broadly read to include a child of a former relationship.  The Alaska Supreme Court addressed the definition of “marriage” in Ranney and found “marriage” is defined by statute as a civil contract entered into by one man and one woman that requires both a license and solemnization.  Ranney, 122 P.3d at 218; AS 25.05.011.  This marriage definition does not recognize common law marriage or unmarried cohabitants as “wives” or “husbands” under the Act.  Id.  The Act expanded the definition of “child,” to include a “child in relation to whom the deceased employee stood in loco parentis for at least one year before the time of injury” and the definition of “married” to include “a person who is divorced but required by the decree of divorce to contribute to the support of the former spouse.”  When the legislature intended to expand meanings of commonly understood words, it does so expressly.  Id. at 219.  Additionally, words and phrases are construed according to their common and approved usage.  Id. at 218. 

Employer cites Jones to support its contention subsection (h) applies even though Employee had never been married to Claimant’s mother.  Jones broadly interpreted AS 23.30.215(h) and this broad interpretation is not in accord with AS 23.30.215(h)’s plain language and Alaska’s definition of “marriage,” as recognized in Ranney.  Jones, which issued prior to Ranney, is contrary to Alaska law, is not persuasive under this case’s facts, and will not be followed.  

Employer also cites Bagley to support its contention.  Bagley denied death benefits to a deceased employee’s children on grounds not at issue here and contains a general summary of 
AS 23.30.215(h), not a legal conclusion.  Bagley is inapplicable here.  In contrast, Brogan explicitly addressed whether AS 23.30.215(h) applies to dependent children who are not children of a former “marriage” and held it does not.
Watson stated AS 23.30.215(h) applies only to children of a former marriage who do not live with a surviving spouse; it does not apply to children not born of a marriage who may be subject of child support order.  Watson said a child of a prior marriage is paid death benefits determined by a child support order, but the child of no marriage, notwithstanding the existence of a child support order, receives the full percentage share of death benefits.  Watson at n. 47.  

AS 23.30.215(h) is inapplicable to Claimant’s death benefit claim based on its plain language requirement there must exist children of a former “marriage.”  Employee was never married to Claimant’s mother, thus Claimant is not a child of a former “marriage.”
AS 23.30.215(h)’s plain language also requires there be a surviving “widow.”  AS 23.30.395(40) defines “widow” as only the decedent’s wife living with or dependent for support upon the decedent at the time of death, or living apart for justifiable cause or by reason of the decedent’s desertion at such a time.  Employee did not have a wife living with or dependent for support upon him at the time of his death.  
Employer contends subsection (h) should be applied even though Employee is not survived by a widow and cites Whittington to support its contention.  Whittington did not directly address, whether AS 23.30.215(h) applies to death benefits where there is no surviving widow or widower.  Whittington applied subsection (h) to increase benefits to the employee’s surviving only child and rejected the employer’s interpretation as contrary to the policy of interpreting the Act liberally to effectuate its beneficent purposes.  Whittington is inapplicable to the instant case.  Employer also cites Malgesini but it is contrary to Employer’s position.  Malgesini directly addressed whether subsection (h) applies in cases where there is no surviving widow and held it does not.
AS 23.30.215(h)’s legislative history confirms its purpose was to address situations where a deceased employee had competing support obligations.  Nothing in AS 23.30.215(h)’s plain language or its legislative intent implies an employer may use it to reduce death benefits to an only surviving child where there are no other competing support obligations such as other surviving children or a surviving spouse.  See generally, Employer’s Notice of Intent to Rely, January 23, 2013.  The Alaska Supreme Court has placed a heavy burden on parties who urge adoption of an interpretation that appears contrary to a statute’s plain language.  Ranney, 122 P.3d at 217.  
AS 23.30.215(h)’s surviving widow requirement is explicit and unambiguous.  Employer has not met the heavy burden of such a contrary interpretation to AS 23.30.215(h)’s plain language.  Because Employee did not have a wife living with or dependent for support upon him at the time of his death, there is no surviving “widow.”  Subsection (h) is inapplicable here.  

Employer alternatively contends AS 23.30.215(h) creates two classes of children based solely on parental marital status, violating a constitutional right to equal protection.  The Alaska Workers’ Compensation Board performs a quasi-judicial function that resembles that of a trial court.  The board may be required to apply equitable or common law principles in a specific case, but it can only adjudicate in the context of a workers’ compensation case.  The board lacks jurisdiction to decide Claimant’s constitutional claims.  Alaska Pub. Interest Grp., 167 P.3d at 36-37.  Based on AS 23.30.215 and AS 23.30.395(40)’s plain language, and this case’s facts, 
AS 23.30.215(a)(2)(D) is the relevant subsection with which to determine Claimant’s death benefit.
2)  Is Claimant entitled to an award of death benefits, and if so, how much?

If a death benefit recipient does not reside in Alaska, COLA must be applied to the weekly death benefit.  AS 23.30.175(b).  The death benefit is calculated by multiplying the recipient’s death benefit weekly rate by the COLA ratio for the area in which the recipient resides.  As discussed above, AS 23.30.215(a)(2)(D) determines Claimant’s death benefit.  Claimant acknowledges 
AS 23.30.225(a) requires her death benefit be reduced by an amount equal to one-half of her weekly federal Social Security survivor benefit.  It is undisputed Claimant’s Social Security survivor benefit was $1,474.00 per month from August 2010 to January 2013, and $1,608.00 per month from January 2013 to the present.  It is also undisputed the 2010 $1,033.00 maximum compensation rate applies, based on Employee’s earnings history.  Claimant has resided in Franklin, Ohio from the time of Employee’s death to the present.  The parties agree the relevant COLA ratio in effect from August 28, 2010 through December 31, 2010 was 68.4% and the relevant COLA ratio in effect from January 1, 2011 through December 31, 2013 is 78.5%. 

Claimant contends although she has lived outside Alaska since Employee’s death, no COLA should be applied to her death benefit payments.  Claimant contends because she is entitled to the weekly maximum compensation rate, she is entitled to $1,033.00 a week, and no less.  She cites Ugale in support.  Ugale addressed minimum weekly death benefit calculation, specifically the issue of whether the $154.00 minimum under AS 23.30.175(b)(4) or the $125.00 minimum under 
AS 23.30.215(b) applied to a claimant’s death benefit.  Ugale did not address whether COLA applied to the claimant’s death benefit.  Ugale is inapplicable here.
Claimant also cites Bulletin No. 10-02, Death Benefits in support of her contention weekly payments are fixed at $1,033.00.  Bulletin No. 10-02 offers guidance for calculating death benefits under AS 23.30.215.  It does not address Social Security offset, COLA or other provisions which may reduce the death benefit amount.  Even if a conflict existed between AS 23.30.175(b) and Bulletin No. 10-02, AS 23.30.175(b)’s statutory language is controlling.

AS 23.30.215 is silent on application of COLA to death benefits.  AS 23.30.175(b) is not silent.  It expressly applies COLA to compensation under AS 23.30.215.  AS 23.30.175(b) provides a few exceptions to COLA’s application, but none of these exceptions are applicable in this case.  Significantly, AS 23.30.175(b) does not exclude maximum weekly compensation rate recipients from COLA application.  If the legislature wanted to exclude maximum weekly compensation rate recipients from AS 23.30.175(b), it would have done so.  It did not.  AS 23.30.175(b) applies to Claimant’s weekly death benefit as long as she resides outside Alaska.

Employer is entitled to apply a Social Security survivor benefit offset and COLA to Claimant’s weekly death benefit.  Although the weekly benefit after offset and COLA may change in the future due to cost of living or other adjustments, the proper past and current death benefit calculation will be made to ensure the quick, efficient, fair and predictable delivery of benefits to Claimant at a reasonable cost to Employer.  Based on records provided, Claimant’s death benefit from August 2010 to January 1, 2011 is:

A.
Monthly SSSB






= $1,474.00

B.
Weekly SSSB (1,474.00 x 12 divided by 52) 


= $   340.15

C.
Weekly SSSB Reduced by 1/2 under AS 23.30.225(a)

= $   170.08

D.
Weekly Compensation Rate Calculated 

under AS 23.30.215(a)(2)(D)





= $1,033.00


E.
Weekly Compensation Rate After 68.4% COLA


= $   706.57

F.
Weekly Compensation Rate applying AS 23.30.225(a)’s Offset
= $   536.49

Claimant’s death benefit from January 1, 2011 to January 2013 is:

A.
Monthly SSSB






= $1,474.00

B.
Weekly SSSB (1,474.00 x 12 divided by 52) 


= $   340.15

C.
Weekly SSSB Reduced by 1/2 under AS 23.30.225(a)

= $   170.08

D.
Weekly Compensation Rate Calculated 

under AS 23.30.215(a)(2)(D)





= $1,033.00


E.
Weekly Compensation Rate After 78.5% COLA


= $   810.91

F.
Weekly Compensation Rate applying AS 23.30.225(a)’s Offset
= $   640.83

Claimant’s death benefit from January 2013 until otherwise properly modified pursuant to the Act is:

A.
Monthly SSSB







= $1,608.00

B.
Weekly SSSB (1,608.00 x 12 divided by 52) 



= $   371.08

C.
Weekly SSSB Reduced by 1/2 under AS 23.30.225(a)


= $   185.54

D.
Weekly Compensation Rate Calculated 

under AS 23.30.215(a)(2)(D)






= $1,033.00


E.
Weekly Compensation Rate After 78.5% COLA



= $   810.91

F.
Weekly Compensation Rate applying AS 23.30.225(a)’s Offset

= $   625.37

CONCLUSIONS OF LAW

1)  AS 23.30.215(a)(2)(D) applies to Claimant’s death benefit claim.

2)  Employer is entitled to apply a Social Security survivor benefit offset and COLA to Claimant’s weekly death benefit.

ORDER

1)  Claimant’s claim AS 23.30.215(a) applies to her weekly death benefit claim is granted.

2)  Claimant shall be paid a weekly death benefit of $536.49 for the period August 2010 to January 2011, $640.83 for the period January 2011 to January 2013, and $625.37 for the period January 2013 forward, until Claimant’s weekly death benefit is otherwise properly modified pursuant to the Act.
Dated in Juneau, Alaska this      day of March, 2013.
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Robert Weel, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Worker’s Compensation Appeals Commission. 

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ESTATE OF ANTHONY M. WALLACE employee/applicant v. CITY OF HOONAH, employer; ALASKA MUNICIPAL LEAGUE JOINT INSURANCE ASSOC., insurer/defendants; Case No. 201012224; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on March 13, 2013.






Sue Reishus-O’Brien, Workers’ Compensation Officer
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