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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	RODNEY L. BAY,  

                                                  Employee, 

                                                      Applicant,

                                                   v. 

KENDALL DEALERSHIP HOLDINGS, LLC,

                                                  Employer,

                                                    and 

LIBERTY MUTUAL INSURANCE GROUP,

                                                  Insurer,

                                                     Defendants.
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)
	FINAL DECISION

AND ORDER

AWCB Case No. 201014617
AWCB Decision No. 13-0030
Filed with AWCB Fairbanks, Alaska

on March 26, 2013


Rodney Bay’s (Employee) September 10, 2011 workers’ compensation claim was heard on February 28, 2013, in Fairbanks, Alaska.  The matter was set for hearing on November 8, 2012.  Employee appeared by telephone, represented himself and testified.  Attorney Tasha Porcello appeared and represented Kendall Dealership Holdings, LLC and Liberty Mutual Insurance Group (Employer).  The record closed at the hearing’s conclusion on February 28, 2013.  


ISSUES

As a preliminary matter, Employee contends he is entitled to a second independent medical evaluation (SIME) on whether his work for Employer is the substantial cause of his need for left shoulder treatment.  Employee contends no physician has reviewed his entire case and an SIME could “get to the bottom of this.”  

Employer objects to Employee’s request for an SIME, contending Employee waived his right to request an SIME when he withdrew his SIME petition.  Employer further contends no significant medical dispute exists in the record warranting an SIME.

1)  Should an SIME be ordered?

Employee contends Employer contacted his treating physicians and inappropriately influenced their medical opinions.  He contends his treating physicians agreed his condition was work related until Employer pressured them to change their opinions.

Employer contends its contact with Employee’s treating physicians was appropriate.

2)  Did Employer improperly influence or attempt to influence Employee’s treating physicians’ medical opinions?

Employee contends his work for Employer is the substantial cause of his disability and current need for medical treatment.  Specifically, Employee contends to avoid the sun shining on his computer screen while working for Employer in Fairbanks the summer of 2010, he was forced to hold his arm in an awkward manner for hours at a time, and this caused his current shoulder symptoms.  Employee seeks medical and transportation costs, penalty, and interest.  

Employer contends no medical evidence supports Employee’s contention his left shoulder condition is work related.  It contends the substantial cause of Employee’s need for medical treatment is his preexisting tendinitis and degenerative shoulder arthritis.  

3)  Is Employee entitled to medical benefits and associated transportation costs for his left shoulder condition?

FINDINGS OF FACT

A review of the record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On October 7, 2010, Employee reported he injured his left shoulder, bicep and elbow “leaning on the left arm of my work chair as I’m leaning into my computer screen to see because the sun is coming directly through the window in front of my desk” while working for Employer in Fairbanks.  (Report of Occupational Injury or Illness, October 7, 2010).

2) On October 7, 2010, Employee saw Thomas Macha, M.D., for left shoulder pain.  Dr. Macha ordered x-rays, which showed a type II acromion, calcific density and acromioclavicular (AC) joint arthritic changes with narrowing and some spurring of the inferior clavicle.  He diagnosed calcific tendinitis.  Dr. Macha performed a left shoulder joint cortisone injection and recommended conservative treatment and a course of physical therapy.  (Dr. Macha report, October 13, 2010).

3) On March 23, 2011, Employee returned to Dr. Macha after physical therapy and reported his pain had not significantly improved.  Dr. Macha repeated x-rays, which showed some resolution of the calcific density.  Dr. Macha diagnosed persistent tendinitis or possibly rotator cuff tear and recommended an MRI.  (Dr. Macha report, March 28, 2011).

4) On March 31, 2011, Employee underwent an MRI, which showed degenerative changes in the AC joint and likely full-thickness rotator cuff microtear without evidence of tendon retraction.  (MRI report, March 31, 2011).

5) On April 6, 2011, Dr. Macha reviewed the MRI report and diagnosed tendinitis with probable partial and possible full-thickness left shoulder tear.  He recommended arthroscopy and possible decompression surgery.  (Dr. Macha report, April 14, 2011).

6) On July 27, 2011, Employee saw Molly Emberlin, PA, who performed a second cortisone injection and noted Employee wished to proceed with surgery but was waiting on workers’ compensation carrier approval.  (PA Emberlin report, August 1, 2011).

7) On August 15, 2011, Anthony Woodward, M.D., performed an employer’s medical examination (EME).  Dr. Woodward diagnosed upper body and left upper extremity pain, no orthopedic diagnosis, age dependent rotator cuff degeneration, AC joint osteoarthrosis, and mild cervical spondylosis.  He opined the stated mechanism of injury, leaning with the left arm on the chair arm, “is not expected to cause any injury but specifically no injury to the left shoulder.”  He recommended no treatment and opined Employee was medically stable and had suffered no permanent impairment.  (Dr. Woodward EME, August 15, 2011).

8) On August 26, 2011, Employer controverted, denying all benefits based on Dr. Woodward’s August 15, 2011 EME report.  (Controversion Notice, August 20, 2011).

9) On September 16, 2011, Employee filed a workers’ compensation claim, seeking medical and transportation costs, penalty, interest and a finding of unfair or frivolous controversion.  Attached to his claim was the following statement:

Primarily Shoulder and arm pain.  I filed a report to my company October 1, 2010.  I had begun feeling pain around August 1, 2010….  My desk faced NW against the west facing Showroom Windows at the New Kendall Kia Mazda Facility on S. Cushman.  The Sun (sic) hit my desk shortly after noon moving across the windows to the north at the same angle, glaring through windows till 10 pm or later.  This required me to lean very close to the computer screen much of the day.  Leaning in off my left elbow and forearm of the chair arm or leaning my elbow off my desk using my left hand to shade my eyes to see my computer monitor, while my right hand operated the keyboard and mouse.  As I realized this action was clearly causing the increasing pain in my arm and shoulder I tried to keep my arm dangling over the side of the chair arm.  I realize that normal sitting at a desk and resting ones arm probably wouldn’t create the situation.  What I faced daily was hardly normal.  The IME Orthopedic Physician, I thought was to evaluate the request for surgery to determine if that was the best treatment.  Since we have very little conversation or investigation on his part as to the cause or mechanics of what I described happened, I am baffled by his quick dismissal of my injury. How many times has he reviewed cases like mine or found documentation to support a diagnosis as not work related.  I question what his measurements for am movement show when I recently had a steroid shot and started taking Meloxicam an anti-inflammatory and Tylenol to back up the Meloxicam for increasing pain.  In a controlled slow movement I can do pretty well.  When I’m functioning through my normal day is when I am filled with painful surprises.  He also had me doing parallel and perpendicular motions.  When I tried to show him my reduced and more painful movement at 45 degree angles, he appeared not interested.  (Employee’s Claim, September 10, 2011).

10) On September 28, 2011, workers’ compensation technician Victoria Zalewski sent Employee an email titled “Language to define causation.”  It read:

There are some legal concepts peculiar to Alaska workers’ compensation law, which you should keep in mind in answering the Board’s questions.  Under Alaska law, the employer takes the employee as it finds him/her.  Thus, a pre-existing condition may be fully compensated if the employment aggravated, accelerated, or combined with the pre-existing condition to result in disability or the need for medical care.  In order to be considered an aggravation, acceleration, or to combine with the pre-existing condition, the employment must have been the substantial factor in producing the disability or need for medical treatment.  This requires an evaluation of the relative contribution of different causes of the employee’s disability, death or need for medical treatment.

To be “the substantial cause” means employment is, in relation to all causes, the cause of the disability, death or need for medical treatment, and is the cause to which a reasonable person could assign responsibility for the employee’s disability, death or need for claimed medical treatment.  In other words, employment, more than any other cause, is the cause of employee’s disability, death or need for medical treatment. . . .  (V. Zalewski email to Employee, September 28, 2011).

11) On October 3, 2011, Employer filed an answer and controversion notice, denying all claimed benefits.  (Answer and Controversion Notice, September 30, 2011).

12) On October 5, 2011, Employee returned to Dr. Macha complaining of left shoulder pain.  Dr. Macha reviewed Dr. Woodward’s EME report and stated:

I did review his history and confirmed with the patient that the mechanism of onset of pain occurred secondary to leaning over a computer workstation for 7-8 hours at a time with pressure across the shoulder.  He also states he was washing and waxing vehicles.  He developed the onset of pain with this repeated pressure and activity.  I did discuss with him that it is unlikely that this mechanism of injury caused a rotator cuff tear.  I therefore, would agree that you have a probably, pre-existing degeneration of the rotator cuff and possible degenerative tear of the cuff.

I did state that the activities at work, however, could have aggravated his rotator cuff tear and caused his need for treatment.  I also stated that the pre-existing rotator cuff tear would however be the primary need for treatment. . . .

We discussed the nature of his shoulder difficulties and the underlying need for treatment.  He then presented to me, a statement of Alaska Workers’ compensation law that there is a peculiarity.  This states the employer takes the employee as it finds him/her.  According to this document, a pre-existing condition may be fully compensated if the employment aggravated, accelerated or combined with a pre-existing condition to result in disability or the need for medical care.  It also states the employment must have been a substantial factor and (sic, in) producing the disability or need for medical treatment.  I did discuss with the patient that I do think that it is likely that his work activities aggravated the underlying shoulder condition and led to his need for treatment….  (Dr. Macha report, October 12, 2011).

13) On October 21, 2011, Employee filed a petition for a second independent medical evaluation (SIME).  (Employee’s Petition for SIME, October 16, 2011).

14) On October 28, 2011, Employer filed an opposition to Employee’s petition for SIME.  (Employer’s Opposition, October 26, 2011).

15) On November 30, 2011, Employer’s former counsel wrote a letter to Dr. Macha:

… I am in receipt of your report dated October 5, 2011….  You noted that the employee provided you with a statement from the Alaska Workers’ Compensation Bard, regarding the standard for aggravations of pre-existing conditions.  After reading the document, you concluded: “I did discuss with the patient that I do think that it is likely that his work activities aggravated the underlying shoulder condition and led to his need for treatment.”

I have not seen the document the employee provided you, but it sounds as if the employee provided you with an older legal standard that the Alaska Legislature has since changed….

…effective November 7, 2005, a work injury is only compensable if the injury is “the substantial cause” of the employee’s disability or need for treatment, considering all possible contributing factors to the disability and/or need for treatment.  

AS 23.30.010 provides in relevant part:

“… the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.”

The “other causes” to be weighed against the role of the work injury include but are not limited to non-work injuries, including congenital or developmental abnormalities, work injuries, and other, non-work injuries or events. 

… Could you please provide a report or chart note, whichever is more convenient for you, addressing the cause of Mr. Bay’s condition and need for treatment based on the current standard under Alaska Law.   (D. Jacquot letter to Dr. Macha, November 30, 2011; emphasis in original).

16) On December 8, 2011, Dr. Macha responded to Employer’s former counsel:

I am in receipt of your letter of November 30, 2011.  In specific answer to your question regarding Mr. Bay’s condition and need for treatment, I will refer you to my October 5, 2011 chart note once again.

In that note I believe I clearly stated the patient has a diagnosis of a rotator cuff tear of the left shoulder with associated osteoarthritis at the AC joint.  I reviewed his history and felt that the mechanism of injury described to me at work was not likely to cause a rotator cuff tear.  I felt that this was a pre-existing degenerative rotator cuff tear.

I did state that the activity at work could have aggravated his rotator cuff tear and caused his acute symptoms.  I also stated that the pre-existing rotator cuff tear would have been the primary need for treatment however.  (Dr. Macha letter to D. Jacquot, December 8, 2011).

17) On July 11, 2012, the parties attended a prehearing conference.  The summary indicates “[t]he parties agreed not to pursue an SIME.”  (Prehearing Conference Summary, July 11, 2012).  

18) Employee recorded the July 11, 2012 prehearing conference.  A transcript of that recording reads in part:

Hearing Officer Eklund:  Okay.  Well, Ms. Porcello, are you open to setting a hearing date on Mr. Bay’s claim today?

Ms. Porcello:
First I want to know what the claim is.  I want to know if he’s setting a claim – or if he wants to set – I’m still confused as to what – does he want to go to hearing on the merits, or are we going on the SIME?

Hearing officer Eklund:
Okay.

Ms. Porcello:
Those are two very different hearings.

Hearing Officer Eklund:
Okay, Mr. Bay, can – can you clarify what you’re wanting a hearing on?

Mr. Bay: 
I want to go to hearing on – that my…. (indiscernible)

Hearing Officer Eklund:
… dated September 10, 2011.

Mr. Bay:
Yes.

Hearing Officer Eklund:
Okay, and not on the issue of whether you should have a second independent medical evaluation.

Mr. Bay:
Well, I don’t think there’s any need.  We have conflicting evidences, but everybody’s opposed to the SIME, so I’m just looking to kind of step back and say, hey, my injury was caused due to work, the grounds in which it was.

Hearing Officer Eklund: 
Okay, so….

Mr. Bay:
If the board wants to, you know, require an SIME, I –I guess I can’t oppose that, but that’s your call.

Hearing Officer Eklund:
Well….

Mr. Bay:
And – and I haven’t….

Hearing Officer Eklund:
…you have filed a petition for an SIME, and so if you want the board to decide whether you’re entitled to an SIME, then you can request that the board make that decision.  We would have a hearing limited to the issue of whether we should order an SIME, and that’s a fairly short hearing.  So the only issue at that hearing would be whether there is a dispute in the record concerning an important aspect of your case, and whether a second independent medical evaluation would help the board in resolving that dispute, but if you don’t want to pursue that, then we can go ahead and set a hearing now on your actual claim, so it’s kind of up to you.

Mr. Bay:
Well, and then the board has their own – the board has their own recommendation to require an SIME.

Hearing officer Eklund:
Sure, the board can order an SIME at any time if it finds that there’s a gap in the medical evidence or that there’s a dispute in the medical evidence that would warrant a second opinion.

Mr. Bay:
So right now the SIME fairly short hearing to determine whether there’s a need for another medical evaluation or not.  What – what would be the determination if the board determined there wasn’t a need for a second MI – MIE – IME?

Hearing Officer Eklund:
Well, then you could just go ahead and request a hearing on your claim and move forward from there on the evidence that’s in the record.

Mr. Bay:
 Okay.

…

Hearing Officer Eklund:
Okay, can I return to the issue of the SIME? I just wanted to clarify, so have the parties agreed not to pursue an SIME at this point?

Ms. Porcello:
I’m waiting to hear from Mr. Bay.  My position, again, is that if he wants an SIME and we’re going to hear about it, I would prefer to go to procedural hearing because I still believe that based on the medical evidence that has been to date that what is in the file as of this point, there are no legal grounds for an SIME.  On the other hand, I am well aware that the board has the authority to decide whether or not it would like another legal opinion, and I would not be opposed to a hearing that rules on both of those.  Then this way we would know if we were going to have an SIME or not, because otherwise we could be all the way at hearing and then have the board say, well, you know, there’s not enough evidence here.

Hearing Officer Eklund:
Mr. Bay?  Mr. Bay?

Mr. Bay:
Yes.  I – I don’t know how to respond to that.

Hearing Officer Eklund:
Do you want a hearing on the issue of whether the board should order an SIME?

Mr. Bay:
I want a hearing on my claim that the cause of my injury is from my employer.

Hearing Officer Eklund:
Okay.  So what I’m hearing and what I will play – put in the summary is that you are not requesting a hearing on your petition for an SIME, but that you wanted a hearing that – and that we went ahead and set a hearing on your September 10, 2011 claim.

Mr. Bay:
Yes.  (Transcript of July 11, 2012 PHC).

19) On July 22, 2012, Employee reported he injured his left shoulder by “repetitive lifting and carrying of the vehicle inventory key board” while working for Kendall Dealership Holdings LLC in Eugene, Oregon.  (Report of Job Injury or Illness, July 22, 2012).

20) On November 14, 2012, Employee returned to Dr. Macha.  Dr. Macha noted:

… He states IMEs were performed and that he did not have an appropriate mechanism of injury from work that would cause a tear of the rotator cuff.  At that time I did agree with those findings and I did not feel that he had a significant primary work injury component to his need for treatment.  He returns and did see Dr. Lamaroux (sic) for a period of time.  He states he had continued symptoms with the left shoulder.  He states today that part of his problems that developed prior to seeing me was that he would carry a key board for car keys approximately three to four times a week for 15 to 20 minutes at a time.  He shows a picture holding the board with the arm in a slightly abducted position.  He feels that this is the most likely reason that he had tearing of his rotator cuff.  He apparently is attempting to file a new workers comp claim today.  Dr. Lamaroux (sic) has deferred any further treatment for him at this time due to the complexity of his claim and disputed status of his claim….

Impression is that of persistent left shoulder pain. I think the patient has evidence of a partial thickness tear with perhaps a small full thickness component.  Again I think this is primarily a degenerative process and have not seen any evidence from activities at work that would cause tearing at this time….

We discussed that treatment would be focused initially on a conservative course which would include possible subacromial injection and then a therapy protocol.  However, if he fails that he may benefit in the future from arthroscopic evaluation with decompression and addressing the partial thickness tear of the cuff.  However, again I do not feel that this is related to the work activities as described to us.  I think that he has perhaps a minor contribution to his symptoms from his work activities, however, the primary need for treatment is the underlying degenerative condition. (Dr. Macha report, November 19, 2012).

21) On January 29, 2013, attorney Bradford Vinson, who represents Kendall Dealership in Employee’s Oregon workers’ compensation case, wrote a letter to Dr. Macha:

Thank you for taking the time to speak with me.  As you know, I represent Kendall Dealership and SAIF Corporation in the above-referenced litigation.  Please review the following summary of our telephone conversation and sign and date the bottom if it accurately reflects your findings and opinions as we discussed.

SUMMARY

We reviewed the medical record and your chart.  It continues to be your opinion that claimants’ life-long work activities are NOT the major contributing cause of his left shoulder condition.  The MRIs reveal an abnormal signal within the rotator cuff, but no acute findings.  There is evidence of AC joint arthritis and calcific changes on the imaging studies, which are preexisting and unrelated to his work.  It is your opinion that the major contributing cause of claimant’s left shoulder condition, disability and need for treatment is idiopathic and age related degeneration.

Dr. Macha signed the letter on January 30, 2013, indicating he agreed with its contents.  (B. Vinson letter to Dr. Macha, January 29, 2013).

22) On January 29, 2013, Mr. Vinson wrote a similar letter to Lisa Lamoreaux, M.D., which she signed on January 29, 2013, indicating she agreed with its contents.  (B. Vinson letter to Dr. Lamoreaux, January 29, 2013).

23) Employee credibly testified he began having left shoulder and bicep pain while working for Employer in Alaska in summer 2010.  The angle the sun was shining on his desk required him to “leave my left arm dangling off the chair,” causing “severe irritation” to his shoulder.  He believes he is entitled to an SIME to “get to the bottom of this injury.”  Dr. Macha and Dr. Lamoreaux originally believed his shoulder condition was work related, but they withdrew their opinions “because they didn’t want to testify” and they “want to get away from the legal aspect” of his treatment.  He believes carrying the key board while working for Kendall Dealership in Oregon “tipped me over the edge,” causing his current symptoms.  He is disappointed his doctors “led me down a path and once the opposition came in, they caved to it.”  On cross-examination, Employee conceded he did not carry an inventory key board as part of his work for Employer in Alaska.  (Employee).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010.  Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

AS 23.30.095. Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require….

…

(i) Interference by a person with the selection by an injured employee of an authorized physician to treat the employee, or the improper influencing or attempt by a person to influence a medical opinion of a physician who has treated or examined an injured employee, is a misdemeanor.

…

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

Under the Act, an employer shall furnish an employee injured at work any medical treatment “which the nature of the injury or process of recovery requires” within the first two years of the injury.  The medical treatment must be “reasonable and necessitated” by the work-related injury.  Thus, when the board reviews an injured employee’s claim for medical treatment made within two years of an indisputably work-related injury, “its review is limited to whether the treatment sought is reasonable and necessary.”  Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).
AS 23.30.095(i) prohibits improper influence of or attempts to influence the medical opinion of an employee’s treating physician.  It does not prohibit contact by an employer or its representatives.  The board has consistently held employers and insurers may contact an employee’s doctors to exchange information.  See, e.g., Fletcher v. Apocalypse Designs, AWCB Decision No. 06-0104 (May 1, 2006); Williams v. Patrick Abood, AWCB Decision No. 09-0314 (December 11, 1998); Duncan v. City of Fairbanks, AWCB Decision No. 97-0109 (May 16, 1997).

AS 23.30.110.  Procedure on claims.

. . .


(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests.  Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.

AS 23.30.120.  Presumptions.  (a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. 
(2) notice of the claim has been given; . . . .

Under AS 23.30.120, an injured worker is afforded a presumption the benefits he or she seeks are compensable. The Alaska Supreme Court held the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, and applies to claims for medical benefits and continuing care.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996); Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  
Application of the presumption to determine the compensability of a claim for benefits involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the claimant must adduce “some” “minimal,” relevant evidence establishing a “preliminary link” between the disability and employment, or between a work-related injury and the existence of disability, to support the claim. Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The presumption of compensability continues during the course of the claimant’s recovery from the injury and disability.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  Witness credibility is not weighed at this stage in the analysis. Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989).  If there is such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the claimant need produce no further evidence and the claimant prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997).

For work injuries occurring prior to the November 7, 2005 effective date of the 2005 amendments to the Alaska Workers’ Compensation Act, a work injury is compensable when the employment is “a substantial factor” in bringing about the disability or need for medical care. Ketchikan Gateway Borough v. Sating, 604 P.2d 590, 597-98 (Alaska 1979).  A work injury is a substantial factor in bringing about the disability or need for medical care if the claimant would not have suffered disability at the same time, in the same way, or to the same degree but for the work injury.  Fairbanks North Star Borough, v. Rogers & Babler, 747 P.2d 528, 532-33 (Alaska 1987).  There can be more than one substantial factor for purposes of determining whether an injury is compensable.  Carter v. B&B Construction, Inc., 199 P.3d 1150 (Alaska 2008).


For injuries occurring after the 2005 amendments to the Act, if the employee establishes the preliminary link, the presumption may be overcome at the second stage when the employer presents substantial evidence which demonstrates a cause other than employment played a greater role in causing the disability or need for medical treatment.  Runstrom v. Alaska. Native Medical Center, AWCAC Decision No. 150 at 7 (March 25, 2011).  Because the board considers the employer’s evidence by itself and does not weigh the employee’s evidence against the employer’s rebuttal evidence, credibility is not examined at the second stage. See, e.g., Veco, Inc. v. Wolfer, 693 P.2d 865, 869-70 (Alaska 1985).  If the board finds the employer’s evidence is sufficient, the presumption of compensability drops out and the employee must prove by a preponderance of the evidence, that in relation to other causes, employment was “the substantial cause” of the disability or need for medical treatment.  Runstrom at 8.


A preexisting disease or infirmity does not disqualify a claim if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the disability from which compensation is sought.  Wilson v. Erickson, 477 P.2d 998, 1000 (Alaska 1970).  The question whether employment aggravated or accelerated a preexisting disease or injury is one of fact to be determined by the board.  Burgess Constr. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).  Aggravation of a preexisting condition may be found absent any specific traumatic event. Rogers & Babler, 747 P.2d at 534.  To prove a work injury aggravated, accelerated or combined with a preexisting condition, the claimant need only prove that “but for” the subsequent trauma the claimant would not have suffered disability at the time he did, in the way he did, or to the degree he did.  In other words, under the “old law,” to satisfy the “but for” test, the claimant need only prove the aggravation, acceleration or combination was a substantial factor in the resulting disability.  Thurston v. Guys with Tools, Ltd, 217 P.3d 824, 828 (Alaska 2009), citing Rogers & Babler at 533. A finding disability would not have occurred “but for” employment may be supported not only by a doctor’s testimony, but inferentially from the fact that an injured worker had been able to continue working despite pain prior to the subject employment but required surgery after that employment.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS  23.30.395.  Definitions.  In this chapter,

. . .

(16) ‘disability’ means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment;   

. . .

(27) ‘medical stability’ means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence; . . . .

8 AAC 45.142. Interest.  (a) If compensation is not paid when due, interest must be paid at the rate established in . . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

8 AAC 45.092.  Selection of an independent medical examiner.


. . .

(g) If there exists a medical dispute under AS 23.30.095(k), 

. . .

(2) a party may petition the board to order an evaluation; the petition must be filed with 60 days after the party received the medical reports reflecting a dispute, or the party’s right to request an evaluation under AS 23.30.095(k) is waived;

(A) the completed petition must be filed timely together with a completed second independent medical form, available from the division, listing the dispute; and 

(B) copies of the medical records reflecting the dispute; or 

(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if

(A) the parties stipulate, in accordance with (1) of this subsection to the contrary and the board determines the evaluation is necessary; or

(B) the board on its own motion determines an evaluation is necessary.

Regulation 8 AAC 45.090(b) provides for orders requiring an employer to pay for an employee’s examination pursuant to AS 23.30.095(k) or §110(g).  Section 095(k) and §110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering §135(a) and §155(h), wide discretion exists under AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), Bah referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, and stated:  [t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.”  Bah further stated in dicta, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME will assist the board in resolving the dispute.  Bah, at 4.  
Bah further outlined the board’s authority to order an SIME under §110(g):

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it. . . . Ordering an SIME is not proper if it serves no purpose to the board by advancing its understanding of the medical evidence or by filing in gaps in the medical evidence, where that gap in evidence, or lack of understanding of the medical evidence, prevents the board from ascertaining the rights of the parties.  (Id. at 5).

Under either §095(k) or §110(g), Bah noted the purpose of ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion.  (Id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME pursuant to §095(k) may be ordered when there is a medical dispute, or under §110(g) when there is a significant gap in the medical or scientific evidence or when a lack of understanding of the medical evidence prevents the board from ascertaining the rights of the parties in the dispute before the board.  Bah at 8.

ANALYSIS

1)  Should an SIME be ordered?

The law provides for an SIME when there is a medical dispute between the employee’s attending physician and the employer’s EME.  Here, while Employee contends his work for Employer caused his shoulder condition and need for treatment, there is no consistent medical opinion attributing Employee’s work for Employer in Alaska to his current need for treatment.  Dr. Macha opined while work activities could have aggravated Employee’s rotator cuff tear, the pre-existing rotator cuff tear would be the primary need for treatment.  Drs. Macha and Lamoreaux concurred with attorney Bradford Vinson’s statement the “major contributing cause of claimant’s left shoulder condition, disability and need for treatment is idiopathic and age related degeneration.”  Dr. Woodward opined the work activities Employee described would not cause Employee’s condition or need for treatment.  There is no significant medical dispute warranting an SIME.

Similarly, there is no significant gap in the medical evidence such that a second opinion will help in resolving the causation issue or in ascertaining the parties’ rights.  Bah.  The central issue in dispute is whether Employee’s work for Employer in Alaska in 2010 is the substantial cause of his current need for treatment for his shoulder condition.  There is ample evidence in the record on this issue, including Drs. Woodward, Macha and Lamoreaux’s opinions.  An SIME will not assist the decision-makers in this case in making a determination on the legal cause, or of Employee’s need for medical treatment for his left shoulder condition.  Finally, as Employer notes, Employee was informed of his right to pursue an SIME and elected not to request a hearing on that issue at the July 7, 2011 PHC.  An SIME will not be ordered under AS 23.30.095(k) or AS 23.30.110(g).

2)  Did Employer improperly influence or attempt to influence Employee’s treating physicians’ medical opinions?

Employee contends his treating physicians altered their opinions under pressure by Employer.  AS 23.30.095(i) prohibits improper influence of or attempts to influence the medical opinion of an employee’s treating physician.  However, the board has consistently held employers and insurers may contact employee doctors for the purpose of exchanging information.  Here, aside from Employer’s former counsel’s November 30, 2011 letter to Dr. Macha suggesting he had reviewed an incorrect legal standard and providing the correct one, Employee has presented no evidence Employer interfered in any way with his treatment or had inappropriate interactions with Employee’s doctors.  Dr. Macha stated “I believe I clearly stated the patient has a diagnosis of a rotator cuff tear of the left shoulder with associated osteoarthritis at the AC joint.  I reviewed his history and felt that the mechanism of injury described to me at work was not likely to cause a rotator cuff tear.  I felt that this was a pre-existing degenerative rotator cuff tear.”  While Dr. Macha had previously stated the activity at work could have aggravated his rotator cuff tear, he clarified in his October 5, 2011 chart note and again in his December 8, 2011 letter, “the pre-existing rotator cuff tear would have been the primary need for treatment however.”  Employer’s November 30, 2011 letter to Dr. Macha did not violate AS 23.30.095(i).

Employee presented no evidence Dr. Lamoreaux altered her opinion after Employer contacted her.  The only record from Dr. Lamoreaux in the file is her “check-the-box” response to attorney Bradford Vinson’s January 29, 2013 letter.  Mr. Vinson represents Kendall Dealership in Employee’s Oregon workers’ compensation claim arising out of his alleged July 2012 work injury.  Mr. Vinson is not a representative of Employer in the Alaska case and thus not subject to the Alaska Workers’ Compensation Act.  This panel does not have jurisdiction over disputed issues in Employee’s Oregon workers’ compensation case.  Mr. Vinson’s letter, standing alone, does not violate AS 23.30.095(i).

3)  Is Employee entitled to medical benefits and associated transportation costs for his left shoulder condition?

Employee’s entitlement to past and future medical benefits for his left shoulder condition turns on factual issues to which the presumption of compensability applies.  Determination whether Employee’s work for Employer in Alaska in July 2010, is the substantial cause of his need for further treatment, including surgery, will decide the issue whether he is entitled to medical benefits beyond those Employer already paid.  Without regard to credibility, Employee attaches the presumption of compensability he is entitled to past and additional medical treatment for his left shoulder condition with his testimony he experienced pain in his left shoulder from when he was forced to lean on the arm of his chair to view his computer screen because the sun shone onto his desk.  Cheeks.

Without regard to credibility, Employer successfully rebutted the raised presumption with Dr. Woodward’s August 15, 2011 EME report, in which he opines the reported injury mechanism is not expected to cause left shoulder injury, and Employee requires no further treatment.  Employer further rebutted the presumption with Drs. Macha and Lamoreaux’s opinions the “major contributing cause of claimant’s left shoulder condition, disability and need for treatment is idiopathic and age related degeneration.”  Thus, the presumption is overcome and Employee must prove all elements of his claim for medical benefits by a preponderance of the evidence.  Runstrom.

Employee is unable to prove by a preponderance of the evidence his work for Employer in the summer of 2010 is the substantial cause of his need for treatment for his left shoulder condition.  Dr. Woodward opined the stated mechanism of injury is not expected to cause any injury and in any event, Employee needs no additional treatment.  Dr. Macha commented extensively on causation in his October 12, 2011 report and December 8, 2011 letter and opined Employee’s work activities could have aggravated his preexisting shoulder condition, but the primary cause of his need for treatment is his degenerative arthritis.  Drs. Macha and Lamoreaux concurred with Bradford Vinson’s statement the “major contributing cause of claimant’s left shoulder condition, disability and need for treatment is idiopathic and age related degeneration.”  These opinions are given the most weight.  AS 23.30.122.  The preponderance of the evidence shows Employee’s preexisting arthritis is the substantial cause for his current need for treatment for his left shoulder.

Finally, Employee contends Board personnel provided him the incorrect definition of “the substantial cause,” which he then provided to Dr. Macha for comment.  Review of the record shows Employee was provided the correct definition of “the substantial cause,” along with language from Alaska Supreme Court cases which pre-date the 2005 amendment to the Act.  The Supreme Court has not yet addressed the effect of the 2005 amendment as it relates to causation involving preexisting conditions.  However, even if the information provided to Employee was incorrect, after Mr. Jacquot provided Dr. Macha with the correct language, Dr. Macha reiterated his opinion employment is not the substantial cause of Employee’s need for treatment for his left shoulder condition.  In the event Board personnel erred, the error was harmless.

A preponderance of the evidence shows Employee’s work for Employer in the summer of 2010 is not the substantial cause of his need for treatment for his left shoulder injury or any subsequent disability.  Employee’s claim for medical benefits will be denied.  Because this decision makes no benefit award, the penalty and interest issues need not be reached.

CONCLUSIONS OF LAW

1) An SIME will not be ordered.
2) Employer did not improperly influence or attempt to influence Employee’s treating physicians’ medical opinions.

3) Employee is not entitled to past or future medical benefits or associated transportation costs for his left shoulder condition.  
ORDER
Employee’s September 10, 2011 claim is denied.

Dated in Fairbanks, Alaska on March 26, 2013.
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APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RODNEY BAY, employee/applicant v. KENDALL DEALERSHIP HOLDINGS, LLC, employer; and LIBERTY MUTUAL INSURANCE GROUP, insurer/defendants; Case No. 201014617; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on March 26, 2013.
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