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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	GARY K. DAMRON, 

                                                  Employee, 

                                                   v. 

STATE OF ALASKA, DEPARTMENT OF CORRECTIONS

                               Self-Insured Employer,


	)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case Nos.  200606156, 200717209
AWCB Decision No. 13-0032
Filed with AWCB Anchorage, Alaska

on March 27, 2013


Gary K. Damron’s October 24, 2011 claim was heard January 24, 2013 in Anchorage, Alaska.  The hearing date was selected at the September 4, 2012 prehearing conference.  Attorney John Franich represented Mr. Damron (Employee).  Assistant Attorney General Patricia Huna represented the State of Alaska, Department of Corrections, a self-insured employer, (Employer).  Employee, Douglas Bald, M.D., and Daniel LaBross testified telephonically.  The record closed at the conclusion of the hearing on January 24, 2013.

ISSUES
On January 22, 2013, Employee petitioned to continue the hearing.  Employer opposed a continuance.  The petition was considered at the January 24, 2013 hearing and was orally denied.

1.
Was the oral order denying Employee’s petition for a continuance correct?

Employee contends he is permanently and totally disabled (PTD) as a result of his work injuries; Employer contends he is not.

2.
Is Employee permanently and totally disabled?

Employee contends that, if he is not PTD, he remains temporarily totally disabled (TTD) and should be paid compensation based on the rate applicable to his October 12, 2007 injury.  Employer concedes Employee is TTD but contends it is because of an April 28, 2006 injury, and asserts his compensation rate should be calculated based on that injury date.  

3.
Is Employee entitled to TTD based on the April 28, 2006 injury or the October 12, 2007 injury?

Employee contends he is entitled to attorney fees and costs.  Employer contends that, as Employee should not prevail on the other issues for hearing, he is not entitled to attorney fees.

4.
Is Employee entitled to attorney fees and costs?
FINDINGS OF FACT

The following findings of fact and factual conclusions are established by a preponderance of the evidence:

1. Employee began working for the State of Alaska as a correctional officer in 1986 and was eventually promoted to a correctional supervisor.  (Levine SIME report, November 9, 2011). 

2. In the course of his employment with Employer, Employee filed twelve reports of injury:  a March 22, 1989 injury to his left thumb, a November 22, 1990 injury  to his right eye, a February 3, 1992 injury to his right knee, a January 10, 1998 injury to his back, a November 3, 1998 injury to his wrists, an October 28, 2000 injury to neck and lower back, a January 8, 2004 injury to his right wrist, a July 5, 2004 injury to his left index finger, an August 20, 2004 exposure to bodily fluids, an April 28, 2006 injury to his knees, neck, back and exposure to bodily fluids,  a February 7, 2007 injury to his neck and back, and an October 12, 2007injury to his lower back.  (Workers’ Compensation System).  

3. On April 28, 2006, a prisoner threw urine at Employee, getting it in his face, eyes, mouth, and nose.  Employee injured his knees, neck and back in fighting to restrain the prisoner.  While undergoing decontamination, he breathed in chlorine fumes.  (Report of Injury, April 28, 2006).  

4. Employer accepted the April 28, 2006 injury and paid medical benefits.  (Record).  

5. On September 21, 2007, Employee was seen by Douglas Bald, M.D., an orthopedic surgeon, for an employer’s medical evaluation (EME) relating to the April 28, 2006 injury.  Dr. Bald concluded that Employee’s cervical symptoms arose from the 1998 back injury and were aggravated by the 2000 back injury.  Employee’s cervical symptoms were also temporarily aggravated by the April 28, 2006 injury, but he was medically stable and no further treatment was necessary.  Similarly, Dr. Bald found Employee’s lumbar condition originated with a “1997” injury and was aggravated by the 1998 and 2000 work injuries, and Employee may have had a symptomatic aggravation as result of the April 28, 2006 injury, the April 28, 2006 injury was not a substantial factor in Employee’s current lumbar condition.  (Bald EME Report, September 21, 2007).  Dr. Bald’s reference to a 1997 injury appears to be a typographical error.  In his earlier discussion, he refers to the January 1998 injury, and there is no record of a 1997 injury.  (Observation).  

6. On October 12, 2007, Employee reinjured his lower back while standing up from a desk.  (Report of Injury October 19, 2007).  

7. Employer accepted the October 12, 2007 injury and paid benefits, including TTD at $901.00 per week.  (Compensation Reports).  

8. Employee resigned his employment on May 30, 2008. (Employer’ Statement of Disability, August 30, 2010).  

9. On July 26, 2008, Dr. Bald and Alan Goldman, M.D., performed an EME regarding both the April 28, 2006 and October 12, 2007 injuries.  The doctors concluded that Employee had suffered temporary aggravations of his cervical and lumbar conditions in both injuries, but the substantial cause of both the cervical and lumbar conditions was the 1998 and 2000 work injuries.  The doctors further concluded that Employee was not medically stable, and would not have the physical capacities to return to his job as a corrections officer.  (Bald/Goldman EME Report, July 26, 2008).  

10. On December 9, 2008, Employee was found eligible for reemployment benefits.  (Eligibility Determination, December 9, 2008).  

11. On February 9, 2009, Employee was seen by Christopher Ahmad, M.D., who stated Employee “sustained a traumatic injury to his bilateral shoulders as well as his low back and T-spine when he was involved in an altercation two years ago.”  (Presbyterian Hospital report, February 19, 2009).  

12. On March 17, 2009, Employer discontinued paying Employee TTD under the October 12, 2007 injury, and began paying him TTD under the 2006 injury at $875.00 per week.  (Compensation Reports, April 22, 2009 and September 2, 2009).   

13. Also on March 17, 2009, Employee filed claims based on the April 28, 2006 and October 12, 2007 injuries.  In addition to the injuries to his neck and lower back, Employee also alleged a shoulder injury.  Both claims sought TTD, permanent partial impairment (PPI) and attorney fees and costs, and sought to have previously paid PPI reclassified as TTD.  At the same time, Employee filed a petition to consolidate the claims.  (Claims, petition, March 17, 2009).  

14. On July 13, 2009, Dr. Bald issued an addendum to the July 26, 2008 EME report after reviewing additional medical records.  Dr. Bald concluded Employee’s low back condition was medically stable, and that the April 2006 injury was the substantial cause of Employee’s need for right shoulder surgery.  (Bald EME addendum, July 13, 2009).  

15. Employer answered Employee’s claims, admitting Employee was entitled to TTD from February 19, 2009 to March 17, 2009, agreeing the previously paid PPI benefits should be reclassified, and agreeing the claims should be consolidated.  (Answer, April 20, 2009).  

16. On September 2, 2009, Employer controverted TTD benefits for the October 12, 2007 injury based on Dr. Bald’s July 13, 2009 report.  (Controversion Notice, September 2, 2009).  

17. On October 8, 2009, Dr. Bald issued another EME report.  He repeated his prior conclusions regarding Employee’s cervical and lumbar conditions and opined that neither Employee’s left nor right shoulder conditions were due to the April 2006 work injury.  (Bald EME Report, October 8, 2009).  

18. On November 24, 2009, Employee filed an amended claim alleging he was suffering post-traumatic stress disorder (PTSD) and depression as a result of the work injuries and seeking penalty and interest in addition to the benefits requested in his March 17, 2009 claims.  (Claim, November 24, 2009).

19. In its December 11, 2009 Answer, Employer admitted TTD was due under both the October 2000 and April 2006 work injuries, but denied Employee remained disabled as a result of the October 12, 2007 injury, denied Employee’s PTSD and depression were work-related, and consequently denied penalties and interest.  (Answer, December 11, 2009)

20. On February 23, 2010, Ronald Turco, M.D., performed a psychiatric EME.  Dr. Turco concluded Employee suffered major depressive disorder, and although he did not meet the full criteria for PTSD, he did have some of the symptoms.  He determined Employee was not medically stable, needed further treatment, and the April 2006 and October 2007 work injuries were the substantial cause.  (Turco EME Report, February 24, 2010).  

21. A reemployment plan Employee was finished on May 14, 2010.  The goal was to retrain Employee to work as a “director, institution” and required Employee to complete a juris doctorate program at a law school.  (Reemployment status report, June 3, 2010).  

22. On May 20, 2010, Employee had an anterior cervical discectomy and fusion at C4-5 and C5-6.  (USC University Hospital Operative Report, May 20, 2010).  

23. On August 18, 2010, Employee again filed an amended claim adding a claim for PTD benefits and attorney fees under both claim numbers.  (Claim, August 18, 2010).  

24. In its September 8, 2010 Answer, Employer denied Employee was PTD.  (Answer, September 8, 2010).  

25. On September 30, 2010 after reviewing additional medical records, Dr. Turco issued an addendum to his February 23, 2010 EME report.  Dr. Turco noted that Employee’s symptoms waxed and waned, but concluded Employee was psychiatrically medically stable and capable of working on a regular and full-time basis as a “director, institution.”  (Turco, EME addendum, September 3, 2010).  

26. On November 30, 2010, the rehabilitation specialist issued a status report stating that neither party had signed the proposed plan and noting that Employee would be traveling out of state for medical treatment.  (Reemployment status report, November 30, 2013).  There are no subsequent reemployment status reports in the record.  (Record).  

27. The cases were consolidated at the January 11, 2011 prehearing.  (Prehearing conference summary, January 11, 2011).  

28. On June 1, 2011, Mark Spoonamore, M.D., Employee’s treating orthopedic surgeon, opined Employee would be disabled for six more months.  (Spoonamore Chart Note, June 1, 2011

29. On November 2, 2011, Walter Ling, M.D., a psychiatrist, performed a psychiatric second independent medical evaluation (SIME).  Dr. Ling found Employee was suffering from depression and some symptoms of PTSD, and the April 2006 and October 2007 work injuries were substantial causes of the conditions.  Dr. Ling opined Employee was not medically stable, and treatment should continue until Employee returned to work, but he was capable of participating in retraining.  (Ling SIME report, November 2, 2011). 

30. On November 9, 2011, Sidney Levine, M.D., an orthopedic surgeon, performed an orthopedic SIME.  Dr. Levine issued a 117 page report that included a thorough review of Employee’s medical records.  Dr. Levine responded to questions stating that the “work injury” was the substantial cause of Employee’s upper extremity, lower extremity, and spine conditions.  In each case, Dr. Levine did not say which work injury was the cause, but at the beginning of his responses he mentions both the 2000 and 2006 work injuries.  (Levine SIME report, November 9, 2011). 

31. On January 22, 2013, Employee filed a petition to continue the January 24, 2013 hearing.  Employee stated he had recently seen his doctors and learned that his shoulder injury was inoperable and that he needed additional back surgery.  He had also seen his psychiatrist, and none of those medical records were yet available.  (Petition, January 22, 2013).  

32. On January 23, 2013, Employer filed an objection to Employee’s request to continue the hearing.  Employer argued Employee had requested the hearing in November 2009, and the hearing had already been rescheduled once.  (Objection, January 23, 2013).  

33. Employee did not file an affidavit of attorney fees.  (Record).  

PRINCIPLES OF LAW
AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

. . .

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010. Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.
AS 23.30.120 Presumptions.  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter; . . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, including medical benefits.  Carter, 818 P.2d at 665; Meek, 914 P.2d at 1279; Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 

Application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a "preliminary link" between his or her injury and the employment. See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  Medical evidence may be needed to attach the presumption of compensability in a complex medical case. Burgess Constr. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  “In making the preliminary link determination, the Board may not concern itself with the witnesses' credibility.” Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).  

If the employee establishes the preliminary link, then “if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the [need for medical treatment], etc., the presumption is rebutted.”  Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (Mar. 25, 2011) at 7.  Because the employer’s evidence is considered by itself and not weighed at this step, credibility is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985). 

If the presumption is raised and not rebutted, the claimant need produce no further evidence and the claimant prevails solely on the raised but un-rebutted presumption.  Williams v. State, 938 P.2d 1065 (Alaska 1997). “If the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc. Should the employee meet this burden, compensation or benefits are payable.”  Runstrom at 8.  

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005).  The board has the sole discretion to determine the weight of the medical testimony and reports.  When doctors’ opinions disagree, the board determines which has greater credibility.  Moore v. Afognak Native Corp., AWCAC Decision No. 087 (August 25, 2008) at 11.

AS 23.30.145. Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

AS 23.30.180. Permanent total disability.  (a) In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the board. Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability. In all other cases permanent total disability is determined in accordance with the facts. In making this determination the market for the employee's services shall be
(1) area of residence;

(2) area of last employment;

(3) the state of residence; and

(4) the State of Alaska.

(b) Failure to achieve remunerative employability as defined in AS 23.30.041 (r) does not, by itself, constitute permanent total disability.

An employee may establish permanent total disability through medical evidence that the employee’s physical capacities are not expected to improve during his life and are so limited as to be inconsistent with the ability to obtain steady, readily available work.  See, e.g., Alaska Int’l Constructors v. Kinter, 755 P.2d 1103, 1105 (Alaska 1988).  Total disability does not mean abject helplessness, however.  J.B. Warrack Co. v. Roan, 418 P.2d 986, 988 (Alaska 1999).  Even though an employee has the capacity for some work, he may be permanently and totally disabled if there is no regularly and continuously available work in the area for a person with his capabilities.  See, e.g. Summerville v. Denali Center, 811 P.2d 1047, 1051 (Alaska 1991).

AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

“Once an employee is disabled, the law presumes that the employee's disability continues until the employer produces substantial evidence to the contrary.” Runstrom v. Alaska Native Medical Center, 280 P.3d 567, 573 (Alaska 2012) citing Grove v. Alaska Constructors & Erectors, 948 P.2d 454, 458 (Alaska 1997).

AS 23.30.395. Definitions.  In this chapter, . . . .

(16) "disability" means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment;

The Alaska Supreme Court has interpreted the definition as meaning that disability depends on earning capacity: The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. Cortay v. Silver Bay Logging, 787 P.2d 103, 105 (Alaska 1990) (citations omitted).

8 AAC 45.074. Continuances and cancellations  (a) A party may request the continuance or cancellation of a hearing by filing a 
(1) petition with the board and serving a copy upon the opposing party . . . . 

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection, 

(1) good cause exists only when  . . . .

(D) a party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically; 

. . . .

(K) the board determines that despite a party's due diligence in completing discovery before requesting a hearing and despite a party's good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence; 

(L) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board's inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; 

. . . .

(N) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing; 

8 AAC 45.180. Costs and attorney's fees  . . . .
(b) . . .  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145 (a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. 

ANALYSIS

1.
Was the oral order denying Employee’s petition for a continuance correct?

Employee contended there were three reasons for a continuance.  First, he had filed a medical summary including a recent MRI report on January 19, 2013.  Second, he had recently seen three of his providers, but the medical records were not yet available.  And third, his reemployment expert had not yet received responses from his doctors to questions about his capacity to work.  

Employer did not object to the medical summary filed on January 19, 2013, and the MRI report was considered as part of the record.  Employee did not allege the MRI report necessitated additional evidence or arguments that were necessary to complete the hearing. 

It is clear from the voluminous medical records that Employee frequently sees his medical providers.  Regardless of when a hearing was held, it is likely that there would be some medical reports that the parties had not received and had not been filed with the board.  Although Employee asserted that one of the doctors had opined his shoulder surgery was inoperable, and another had indicated he may need further back surgery, Employee presented nothing to connect those assertions to the two work injuries at issue here.  Employee did not show that medical records were necessary to complete the hearing or that it was likely that irreparable harm would occur if the continuance was not granted.

Employee also did not show good cause for continuing the hearing because his doctors had not yet responded to questions posed by his reemployment expert.  Employer’s last EME was in February 2010, and the SIMEs were done in November 2011.  Employee offered no explanation of why the information had not been obtained earlier.  He did not show he had used due diligence to obtain the information, or that the failure to do so was because of surprise or excusable neglect.  

Employee did not show good cause under 8 AAC 45.074 for continuing the hearing, and the petition to continue the hearing was properly denied.

2.
Is Employee permanently and totally disabled?

This is a convoluted case complicated by the fact Employee has not filed claims for many of the acknowledged work injuries or for cumulative trauma.  As a result, Employee must show his entitlement to benefits is a result of the two injuries at issue, the April 28, 2006 injury and the October 12, 2007 injury.  

The presumption analysis under AS 23.30.120 applies to the question of whether an employee is permanently and totally disabled.  To attach the presumption, an employee must first establish a preliminary link between his or her injury and the employment.  The preliminary link requires only “some,” or “minimal,” relevant evidence.  In complex medical cases, medical evidence may be needed to establish the link, but in simpler cases lay evidence is sufficient.  In determining whether the presumption is met, credibility of the evidence is not considered.  

Whether an employee is permanently and totally disabled is a complex issue requiring medical evidence, particularly when a number of injuries may be the cause of the disability.  The testimony of a reemployment expert is often required as well.  Here, although doctors have indicated Employee will have significant medical restrictions, no doctor has stated that Employee is permanently and totally disabled, let alone due to either the April 28, 2006 or October 12, 2007 injuries.  Similarly, no reemployment expert has stated that there is no regularly and continuously available work in the area for a person with Employee’s capabilities.  Employee failed to attach the presumption that he is entitled to permanent total disability benefits as a result of the April 28, 2006 or October 12, 2007 work injuries.  

3.
Is Employee entitled to TTD based on the April 28, 2006 injury or the October 12, 2007 injury?

Employee contends he remains temporarily totally disabled as a result of the October 12, 2007 injury, and is entitled to compensation based on that injury.  Employer concedes Employee is entitled to TTD for the April 28, 2006 claim and it is paying Employee TTD at that rate.   It contends Employee is medically stable as to the October 12, 2007 injury and, therefore, is not entitled to TTD for that injury.  

To attach the presumption of compensability to his claim the October 12, 2007 injury is still the cause of his disability, Employee had to establish a "preliminary link" between the injury and the employment.  In cases such as this one, where an employee has suffered a number of injuries, medical evidence as to which, if any, of the injuries was the cause of the employee’s disability or need for treatment is particularly important. As to his physical injuries, Employee has established the preliminary link through his own testimony and Dr. Ahmad’s February 9, 2009 report.  As to his psychiatric injuries, Employee has established the preliminary link through his testimony, Dr. Turco’s February 23, 2010 EME report, and Dr. Ling’s November 2 2011 SIME report. 

To rebut the presumption, Employer must present substantial evidence that a cause other than employment played a greater role in causing the disability or need for medical treatment.  As to Employee’s physical condition, Employer has rebutted the presumption through the EME reports of Dr. Bald and Dr. Levine’s SIME report.  Both doctors stated the October 12, 2007 injury was not the substantial cause of Employee’s disability.  As to Employee’s psychiatric condition, Employer rebutted the presumption through Dr. Turco’s September 30, 2010 report that Employee was psychiatrically medically stable and able to return to work.  

Because Employer rebutted the presumption, it dropped out, and Employee was required to prove by a preponderance of the evidence that, in relation to other causes, employment was the substantial cause of his disability.  

As to Employee’s physical condition, Dr. Levine’s and Dr. Bald’s opinions are given more weight.  Both doctors extensively reviewed Employee’s medical records and were aware Employee had been injured several times.  Less weight is given to Dr. Ahmad’s February 9, 2009 report.  There is no indication Dr. Ahmad was aware of Employee’s extensive history of injuries or considered the possible contribution those injuries may have had on Employee’s condition.  Employee did not prove by a preponderance of the evidence that the October 12, 2007 injury was the substantial cause of his disability.

As to Employee’s psychiatric condition, Dr. Ling’s November 2, 2011 SIME report is given the most weight.  Dr. Ling concluded that while Employee could return to work, he would require training and a period of transition first, and he was not yet medically stable.  Dr. Turco’s September 30, 2010 addendum is given relatively less weight for two reasons.  First, although he reviewed additional records, Dr. Turco did not explain what lead him to conclude Employee was medically stable, a change from the opinion in his February 23, 2010 report.   Second, in addressing Employee’s ability to work, Dr. Turco was clearly focused on the “director, institution” job description.  Employee is not qualified for that job without retraining, and the proposed reemployment plan for that training has not been signed by the parties nor approved by reemployment benefits administrator.  Employee’s ability to perform a job for which his is not qualified is of little value in determining whether he suffered a loss of earning capacity.  Employee proved by a preponderance of the evidence that he is not yet medically stable and remains disabled as a result of the October 12, 2007 work injury.  As a result, Employee is entitled to TTD benefits at the rate applicable to that injury, $901.00 per week.  

4.
Is Employee entitled to attorney fees and costs, and, if so, in what amount?

Attorney fees may only be awarded where an employee is successful in his claim.  Because Employee did not file a fee affidavit, under 8 AAC 45.180 he is limited to the statutory minimum fee under AS 23.30.145(a).  Under AS 23.30.145(a) fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  Additionally, when the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded.  

Here, Employer controverted TTD benefits relating to the October 12, 2007 injury.  Employee successfully established he is entitled to TTD benefits at the rate applicable to the 2007 injury, rather than the rate applicable to the April 28, 2006 injury.  Consequently, Employee is entitled to statutory minimum attorney fees on the difference in TTD, between $875.00 and $901.00 per week from March 17, 2009, when Employer discontinued TTD at the higher rate, until Employee is no longer TTD as a result of the October 12, 2007 injury.  

CONCLUSIONS OF LAW

1.
The oral order denying Employee’s petition for a continuance was correct.

2.
Employee is not permanently and totally disabled as a result of either the April 28, 2006 or the October 12, 2007 work injuries.

3.
Employee is entitled to TTD based on the October 12, 2007 injury.  

4.
Employee is entitled to statutory attorney fees and costs.

ORDER
1.
Employee’s January 22, 2013 petition for a continuance is denied.

2.
Employees claim for PTD as a result of either the April 28, 2006 or the October 12, 2007 work injury is denied.

3.
Employee’s claim for TTD based on the October 12, 2007 work injury is granted.

4.
Employer shall pay Employee TTD at the rate of $901.00 per week from March 17, 2009, subject to a credit for TTD already paid.

5.
Employer shall pay Employee attorney fees at the statutory minimum rate on the difference between TTD at the rate of $901.00 per week and TTD actually paid since March 17, 2009.

Dated at Anchorage, Alaska on March 27, 2013.





ALASKA WORKERS' COMPENSATION BOARD
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Dave Kester, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of GARY K. DAMRON employee v. STATE OF ALASKA, a self-insured employer; Case Nos. 200606156 and 200717209; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 27th day of March 2013.






Pamela Hardy, Clerk
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