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	FINAL DECISION AND ORDER

AWCB Case No.  200911419
AWCB Decision No. 13-0037
Filed with AWCB Fairbanks, Alaska

on April 1, 2013


DAL Enterprises’ (DAL) August 21, 2012 claim for rehabilitation specialist fees, penalty and attorney fees and costs was placed on the hearing docket on October 16, 2012 and heard in Fairbanks, Alaska on January 17, 2013 before a two-member panel.  Attorney John Franich represented DAL.  Attorney Dan Cadra represented the State of Alaska (Employer).  Witnesses Dan Labrosse and Tommy Hutto personally appeared and testified for DAL.  Witness Roberta Highstone testified by telephone for Employer.  The parties stipulated Employer’s witness, Loretta Cortis, would testify consistent with her January 2, 2013 affidavit.  The record closed at the hearing’s conclusion on January 17, 2013.  

ISSUES
The case involves a dispute over rehabilitation specialist fees and the parties agree on the many of salient facts.  The parties agree DAL invoiced Employer on July 16, 2012, for rehabilitation services in an amount of $3,861.65.  The invoice includes approximately $2,682.50 in fees for approximately 14 hours time at a rate of $185 per hour for preparation of a “medical summary.”  DAL contends, after receiving its invoice, Employer objected to paying for preparation of the medical summary because neither Employer nor the Rehabilitation Benefit’s Administrator (RBA) requested preparation of the summary.  It contends it then re-sent a revised invoice for $2,936.65 to Employer with the same date and invoice number to “appease” Employer’s objections.  DAL contends, because Employer only paid $1179.15 instead of the full amount of the revised invoice, it is now seeking payment for the full amount of the original invoice, a difference of 2,682.50. 

Employer contends DAL requested the RBA to suspend the reemployment benefits plan on the medical advice of Employee’s physician.   It contends the RBA granted DAL’s request for a suspension on June 26, 2012 and directed DAL to provide status reports every 45-60 days.  Employer contends approximately 21 days into the suspension DAL submitted a 41 page medical summary, and later invoiced it for preparation of the summary.  It contends the adjuster sent a letter requesting DAL to re-submit the invoice, less work for preparation of the medical summary.  Employer contends DAL re-submitted a revised invoice but the revised invoice still included work on the medical summary.

Employer contends it should not be ordered pay the for preparation of the medical summary on numerous grounds, including: the medical summary does not further the plan, preparation of the summary is outside the rehabilitation specialists scope of duties, there is no need for the rehabilitation specialists to review and summarize all the medical records in the case, employer is not liable for unauthorized work while the plan is under medical suspension and the medical summary was not requested by Adjuster, Employer or the RBA.  It also contends DAL’s billings are excessive and preparation of the plan was outside the course of dealings between DAL and itself.

1) Is the rehabilitation specialist entitled to an award of additional fees?

DAL contends Employer failed to timely controvert its invoices and seeks penalty in an amount of $670.63.

Employer acknowledges Croft v. Pan Alaska Trucking, 820 P.2d 1064 (Alaska 1991) held attorney fees are “compensation” under the Act, but it contends reemployment specialists fees are not “compensation” under Croft such that a penalty can be impose so, therefore, it had no duty to controvert.  Employer also contends filing controversions and imposing penalties in disputes involving rehabilitation specialists’ fees is inappropriate, as a matter of policy, because the board should not encourage parties to use it as a “super-adjuster” in these matters.

2) Is the rehabilitation specialist entitled to a penalty?

DAL submitted affidavits itemizing attorney time and seeks an award of attorney fees and costs.

Employer does not object to the time DAL’s attorney spent on this case, but it contends the hourly rate is excessive.

3) Is the rehabilitation specialist entitled to an award of attorney fees and costs?

FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:

1) On August 14, 2009, Employee injured his head and back while working as a fire prevention technician when another employee, who was removing a side rail from a truck, dropped it on him.    (Report of Occupational Injury or Illness, August 14, 2009).

2) Back injuries are commonly the subject of workers’ compensation claims. (Experience, observations, and inferences drawn from all of the above). 
3) On April 21, 2011, Employer’s adjuster sent a letter to the Reemployment Benefits Administrator (RBA) requesting a referral of Employee for an eligibility evaluation.  (Adjuster letter, April 21, 2011).

4) On April 29, 2011, the RBA assigned Larry Hintz of Compensation Risk Consultants to perform the evaluation.  (RBA letter, April 29, 2011).

5) On May 21, 2011, Mr. Hintz wrote Employee’s physician, Todd Cappistrant, D.O., requesting he review Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (SCRODRDOT) job descriptions and answer written questions, including: “What is [Employee’s] diagnosis?” and “Do you anticipate [Employee] a ratable permanent impairment greater than zero arising from the claim in question, in accordance with Guides to the Evaluation of Permanent Impairment, Sixth Edition?”  Mr. Hintz also submitted form questions for the enclosed job descriptions which asked: “[Employee] now has or in the future will have the physical capacity to do the job described above,” and provided check box answers for “yes” and “no.”  (Hintz letter, May 21, 2011).

6) Adjusters, rehabilitation specialists and other players in the workers’ compensation system regularly provide treating physicians with fill-in-the-blank questions and check box answers similar to Mr. Hintz’s to ascertain routine but essential medical information such as diagnosis, physical capacities, work restrictions, permanent partial impairment predictions, medical stability etc.  (Experience, observations, and inferences drawn from all of the above).  
7) On May 27, 2011, Mr. Hintz submitted a reemployment benefits eligibility evaluation to the RBA and stated Dr. Cappistrant had not reviewed the job descriptions for Employee’s job at the time of injury or for Employee’s previous 10 year employment history and had not yet predicted whether Employee will incur a ratable permanent impairment greater than zero.  Mr. Hintz also reported Employee had returned to work, but it remained unclear whether Employee’s return to work was alternative employment or employment with temporary work restrictions.  Mr. Hintz concluded he could not make a recommendation on eligibility at that time because of the missing information.  (Eligibility Evaluation, May 27, 2011).

8) On June27, 2011, the RBA requested Mr. Hintz again attempt to contact Dr. Cappistrant in order to get his prediction on a ratable permanent impairment and to contact Employer to determine whether Employee’s employment was alternative employment or employment with temporary work restrictions.  (RBA letter, June 27, 2011).

9) On June 30, 2011, Mr. Hintz submitted an addendum to his evaluation reiterating the same information missing from the original evaluation was still missing.  (Eligibility Evaluation Addendum, June 30, 2011).

10) On July 5, 2011, Dr. Cappistrant responded to Mr. Hintz’s inquiries and diagnosed Employee’s injury as chronic lumbar and thoracic sprain.  He was unable to determine whether Employee would incur a ratable permanent impairment greater than zero.  Dr. Cappistrant opined Employee “should be able to serve at least the major portion of his current job description,” and later checked the “no” box indicating Employee would not have the physical capacity to perform the job described.  (Cappistrant responses, July 5, 2011).

11) On July 31, 2011, Mr. Hintz submitted another addendum to his evaluation and stated Dr. Cappristrant had approved and disapproved Employee’s return to certain aspects of his job and had disapproved Employee’s return to jobs in his past ten year work history.  Mr. Hintz stated Employer reported Employee had passed the physical stamina test required of all field employees and, consequently, had returned to his usual and customary employment without restriction.  He reported Dr. Cappristrant had not yet predicted whether Employee will incur a permanent ratable impairment greater than zero.  Mr. Hintz concluded he could not recommend eligibility at that time because the report was incomplete.  He stated he would complete his report once a physician definitively responds to the permanent partial impairment (PPI) prediction and the SCODRDOT job description. (Eligibility Evaluation Addendum, July 31, 2011).

12) On August 3, 2011, Richard Cobden, M.D., responded to requests from Mr. Hintz and diagnosed Employee’s present injury as “lumbago, left sciatica.”  He opined Employee would incur a ratable permanent impairment greater than zero and would not have the physical capacity to return to other jobs held in his ten year work history.  (Cobden responses, August 3, 2011).

13) On August 24, 2011, Mr. Hintz submitted an addendum to his evaluation and recommended Employee be found eligible for reemployment benefits based on Dr. Cobden’s August 3, 2011 responses.  (Eligibility Evaluation Addendum, August 24, 2011).

14) On October 19, 2011, the RBA requested Mr. Hintz again contact Dr. Cappristrant to review the SCODRDOT job descriptions and to submit his final report after receiving Dr. Cappristrant’s responses.  (RBA letter, October 19, 2011).

15) On October 25, 2011, Dr. Cappistrant responded to Mr. Hintz’s inquiry and indicated he did not release Employee back to full duty last season and stated he limited Employee’s work by instructing him to “work to tolerance” beginning May 6, 2011.  (Cappistrant responses, October 25, 2011).

16) On November 2, 2011, Mr. Hintz submitted his final report and stated Dr. Cappistrant had disapproved Employees’ return to his job at the time of injury and Drs. Cobden and Cappristrant had disapproved Employee’s return to jobs in his past ten year work history.  He recommended Employee be found eligible for reemployment benefits.  (Eligibility Evaluation Addendum, November 2, 2011).

17) On December 28, 2011, the RBA found Employee eligible for reemployment benefits.  (RBA letter, December 28, 2011).

18) On January 27, 2012, Employee elected to receive reemployment benefits and selected Daniel A. LaBrosse (DAL) as his rehabilitation specialist.  (Reemployment benefits election form, 27 January 2012).

19) On February 23, 2012, the RBA informed DAL it had been selected to provide a reemployment benefits plan for Employee and directed it to submit a plan within 90 days.  (RBA letter, February 23, 2012).

20) On May 10, 2012, DAL requested a “medical suspension” of Employee’s reemployment benefits plan until Employee was released to participate by his treating physician because of his use of “heavy pain medication.”  A one-page letter from Employee’s treating physician was attached in support of the request.  (Medical Suspension Request, May 10, 2012; Sweet letter, May 8, 2012).

21) On May 22, 2012, the RBA wrote Mr. LaBrosse acknowledging receipt of his “request for suspension of the plan development” on June 11, 2012, stated it was unable to make a decision on Employee’s request and requested a prediction from Employee’s treating physician when Employee would be able to resume “plan development.”  (RBA letter, May 22, 2012).

22) On June 7, 2012. Mr. LaBroose submitted another request for suspension to the RBA.  He informed the RBA Employee was having a trial spinal stimulator and, if successful, his physician would then be able to reduce or eliminate Employee’s pain medications allowing him to participate in reemployment “planning and retraining” in 6 months.  Mr. LaBrosse anticipated Employee would be released to participate “sometime in December 2012.”  Another one-page letter from Employee’s treating physician was attached in support of the request.  (Medical Suspension Request, June 7, 2012 Sweet letter, June 5, 2012).

23) On June 26, 2012, the RBA wrote Mr. LaBrosse acknowledging receipt of his “request for suspension of the plan development” on June 11, 2012.   The RBA granted Mr. LaBrosse’s request for a suspension and instructed him to submit “status reports every 45-60 days until plan development is able to resume and the plan is completed.”  (RBA letter, June 26, 2012).

24) On July 17, 2012, DAL submitted a “medical summary” to the RBA.  It stated it had maintained contact with Employee to monitor his progress and informed the RBA Employee was considering a safety technician program at Mansfield University but more research was needed to determine whether that was a viable option as a training venue.  DAL stated it had received medical records and prepared “medical summary . . . for this report.”  The summary is incorporated as part of the report.  (Medical Summary, July 17, 2012).

25) DAL’s medical summary is 41 pages and is a chronological summary of Employee’s medical treatment as diagnosis between October 13, 1994 and May 8, 2012.  It is predominantly comprised of excerpts taken from physician reports and chart notes.  The summary is comprehensive in scope and similar to summaries prepared by employer medical evaluator (EME) and second independent medical evaluator (SIME) physicians as parts of their reports.  (Id.; experience, judgment, observations, and inferences drawn from all of the above).
26) DAL submitted an invoice to Employer’s adjuster seeking payment of $3,861.65 for reemployment services performed between June 8, 2012 and July 17, 2012.  The invoice is dated July 16, 2012 and contains line items for 14 hours work, including: “Records Review – Medical Records” (2 hours); “Report preparation and review – Med Summary” (4 hours); Case File Research – Medical Terminology” (2 hours); Records Review –Medical” (1.5 hours); and “Report preparation and review – Medical Summary” (4.5 hours). (DAL Invoice No. 20576, July 16, 2012).
27) On July 27, 2012, Employer’s adjuster, Roberta Highstone, wrote DAL denying payment of any charges “related to the report” because it, Employer and the RBA had not requested preparation of the report.  She requested DAL to resubmit its invoice “minus any charges related to this report.”  (Adjuster letter, July 27, 2012; Highstone).

28) Subsequent to Ms. Highstone’s July 27, 2012 letter, DAL resubmitted a second invoice, also dated July 16, 2012, totaling $2,936.65.  The second invoice was identical to the initial July 16, 2012 invoice, except it deleted 4.5 hours of charges for “Report preparation and review – Medical Summary” on June 21, 2012 and 0.5 hours of charges for “Report preparation and review – Med Summary on July 17, 2012.  (Revised DAL Invoice No. 20576, July 16, 2012; Highstone).
29) While Employer contended Ms. Highstone received Mr. LaBrosse’s second invoice on August 10, 2012, during its opening statement at hearing, neither the invoice itself nor Ms. Highstone’s testimony establish the date of receipt.  (Record; Second DAL Invoice No. 20576, July 16, 2012).
30) On August 16, 2012, Ms. Highstone paid $1,179.15 on Mr. LaBrosse’s second invoice. She did not pay line item entries for “Records Review – Medical Records” (2 hours); “Report preparation and review – Med Summary” (4 hours); Case File Research – Medical Terminology” (2 hours); Records Review –Medical” (1.5 hours).  (Id.; Highstone).
31)  On August 28, 2012, DAL filed the instant claim contending Employer only paid $1,179.15 of the $3,861.65 invoiced and seeking $2,682.50 in the disputed portion of DAL’s invoice, penalty in the amount of $670.63 and attorney fees and costs.  (Claim, August 21, 2012).

32) Employer did not controvert charges relating to either of DAL’s two July 16, 2012 invoices.  (Record).

33) On September 10, 2012, Employer answered DAL’s claim and denied any sums were due DAL on its invoice.  (Employer’s Answer, September 10, 2012).

34) The RBA has recognized Dan LaBrosse as a qualified rehabilitation specialist for 15 years.  (LaBrosse).

35) Dan LaBrosse operates DAL as a sole proprietor.  (Experience, observations).
36) Mr. LaBrosse’s 41 page medical summary was condensed from over 900 pages of medical records and was the longest he has ever submitted.  (LaBrosse).

37) Mr. LaBrosse can use his medical summary to ask follow-up questions.  (Id.)

38) Mr. LaBrosse testified the RBA expects him to be familiar with an employee’s medical records.  (Id.)

39) Mr. LaBrosse needs to review medical records in order to get a “good picture” of an employee’s medical history so it can know an employee’s capabilities and limitations.  (Id.)

40) Mr. LaBrosse believes his job is to rehabilitate the “whole person” and not just the injured parts, so he needs to review medical records so it can understand the whole person. (Id.)

41) Mr. LaBrosse has worked with Harbor Adjustment Service, Inc. (Harbor) in the past, including the case of Katherine Strong v. Fairbanks Memorial Hospital, AWCB Decision No. 12-0004 (January 6, 2012).  (Id.)

42) Mr. LaBrosse testified on DAL’s Exhibit 1.  (Record).

43) DAL’s Exhibit 1 is a DAL invoice from the Strong case, dated May 7, 2010 and billed to Molly Friess at Harbor Adjustment Service, Inc.  (Labrosse; DAL Exhibit 1).

44) DAL has billed for line item entries, including “Records Review,” “Medical Records Review” and “Medical Summary Preparation” in the past and has always been paid by Harbor for those entries.  (Id.).

45) Mr. LaBrosse is credible on the above facts. (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).  
46) Mr. LaBrosse contends he needed to review medical records to support his requests for a medical suspension.  (LaBrosse).  

47) Mr. LaBrosse contends all work should not stop on a reemployment plan when it is under a suspension, but rather the suspension just preserves an injured worker’s right to rehabilitation benefits and is a good time to work on plan details so the plan can resume when an employee is able to do so.  (Id.)

48) Mr. LaBrosse’s contends the size of the medical file supports the amount of time spent on reviewing and summarizing the medical records. (Id.)

49) Mr. LaBrosse contends the amount of time spent on researching medical terminology was justified.  He contends this is an “unusual” case because there are not many “objective findings” in the medical record to support Employee’s complaints and, as a result, “there were a lot of unanswered questions.”  (Id.)

50) Mr. LaBrosse contends he did not use “snippets” from the medical record to compose his summary and contends it summarized the medical record using its own words.  (Id.)

51) The RBA has recognized Tommy Hutto as a qualified rehabilitation specialist for 5 years.  (Hutto).

52) Mr. Hutto always prepares medical summaries in his cases.  (Id.)

53) Mr. Hutto does not know whether the RBA reads his summaries but stated the RBA does discuss medical records with him.  (Id.)

54) Mr. Hutto could not do his job without reading medical records.  (Id.)

55) Mr. Hutto testified Roberta Highstone has never denied his bills.  He has “never had a problem with Roberta.”

56) Mr. Hutto is credible on the above facts. (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).  
57) Mr. Hutto contends plan development should not stop during a medical suspension.  If Employee were expected to recover, there would be no reason to stop the plan.  He contends “suspension” means an employee can’t participate, and does not mean the rehabilitation specialist stops work on the plan.  (Id.).

58) Roberta Highstone works as an adjuster for Harbor and is the adjuster in the instant case.  One of her duties as an adjuster is to review invoices.  (Highstone).

59) After reviewing DAL’s July 17, 2012 invoice, Ms. Highstone did not pay the invoice and returned it to DAL because it did not request preparation of the medical summary and Employee’s plan was under suspension.  She did not think the summary needed to be done and requested DAL to re-submit the invoice without the work for the medical summary. (Id.).

60) When there are disputed charges, it is standard practice in the industry to write a letter and ask rehabilitation specialists to re-submit disputed invoices.  (Id.).

61) Ms. Highstone paid part of the revised invoice, including three, 0.25 hour line item charges for generic “Records Review,” but did not pay for four line items: “Records Review – Medical Records” (2 hours); “Report preparation and review – Med Summary” (4 hours); Case File Research – Medical Terminology” (2 hours); Records Review –Medical” (1.5 hours).  (Id.; Revised DAL Invoice No. 20576, July 16, 2012).
62) Ms. Highstone has never seen a medical summary “like this one.” (Highstone).

63) Ms. Highstone has worked with DAL before and it has never submitted a bill for medical summary similar to this one. (Highstone).

64) Ms. Highstone did not prepare a controversion notice, but sent DAL a letter instead, which is the industry practice.  (Id.).

65) Administrative notice is taken that it is common practice in the industry for adjusters and rehabilitation specialists to engage in informal efforts, such as negotiation, to resolve billing disputes.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
66) Ms. Highstone is credible.

67) Loretta Cortis is a certified disability management specialist.  She has been on the RBA’s list of approved rehabilitation specialists for 19 years.  (Curtis Aff., ¶1-2).

68) Employer requested Ms. Cortiss to review DAL’s 41 page medical summary and offer her opinion on whether preparation of the summary was reasonable and necessary to the development of Employee’s plan and whether DAL’s billings for preparation of the summary were reasonable.  (Id. at ¶5).

69) Ms. Cortis opines:

[P]reparation of that ‘medical summary’ was not reasonably related to the development of [Employee’s] reemployment plan.  There is no proposed plan identified in the medical summary which would require such a lengthy and detailed ‘medical summary.’  Although the development of a reemployment plan may require the reemployment specialist to review and summarize medical records [sic] it is not customary in the industry to prepare such a detailed summary of every medical record pertaining to the Employee.  It is reasonable to briefly summarize records pertaining to the employee’s current medical status and ability to participate in a proposed reemployment plan.  DAL Enterprise’s 41 page ‘medical summary’ is not necessary to the development of a reemployment plan for [Employee] and is an unreasonable expense to the Employer. . . . 

It is not a customary business practice within the reemployment specialist community to prepare a ‘medical summary,’ such as that prepared by DAL Enterprises, when plan development has been suspended by the RBA.  Typically, as in this case, the reemployment specialist is only to provide status updates as requested by the RBA every 45 to 60 days.  Generally, status updates require only a statement of the reasons for continued plan suspension or whether the plan development can resume.  Status updates often also document contacts with injured workers and the adjuster assigned to the file.  The ‘medical summary’ prepared by DAL Enterprises is not a status update although the first several paragraphs of the ‘medical summary’ might be construed as a status update.

In my opinion, based on my experience and knowledge of the customary practices in the reemployment specialist community, the amount billed for the ‘medical summary’ is excessive and unreasonable.  The entire ‘medical summary’ appears to consist of nothing more than copying verbatim portions of existing records.  Such copying of medical records is a scribal task requiring no expertise of a reemployment specialist.  The amount billed is excessive for the work performed.  

In my opinion, based on my experience and knowledge of the customary practices in the reemployment specialist community, it is unreasonable for DAL Enterprises to bill two hours for ‘researching medical terminology.’  The employee’s injury is a fairly common low back injury.  The medical records contain no medical terminology which a certified reemployment specialist, such as DAL Enterprises, should not already be familiar with.

(Id. at ¶6-10).

70) Ms. Cortis is credible.

71) On January 14, 2013, DAL filed an affidavit itemizing 2.4 hours attorney hours spent on this case at a rate of $450.00 per hour.  (Franich affidavit, January 14, 2013).

72) On January 16, 2013, Employer filed a partial opposition to DAL’s attorney fees stating it “does not question Mr. Franich’s experience, reputation and/or ability but contends his hourly rate exceeds that of other attorney’s with similar qualifications.”  Employer’s opposition then cites six decisions and orders awarding fees to as many attorneys.  The rates awarded ranged from $300.00 to 400.00 per hour.  (Employer’s opposition, January 15, 2013).

73) On January 25, 2013, DAL filed a supplemental affidavit itemizing 2.5 additional hours attorney hours spent preparing for and attending the hearing at a rate of $450.00 per hour.  (Franich affidavit, January 25, 2013).

74) On January 29, 2013, Employer filed a partial opposition to DAL’s attorney fees again contending $450.00 per hour was excessive.  (Employer opposition, January 28, 2013).

75) Harris v. M-K Rivers, AWCB Decision No. 13-0014 recently awarded DAL’s attorney fees at $350.00 per hour after rejecting a claimed hourly rate of $450.00 per hour.  (Id. at 10).  Actual fees at a rate of $350.00 per hour is reasonable for DAL’s attorney based on his experience in comparison to other similarly situated lawyers who represent injured workers in workers’ compensation cases.  (Experience, judgment, observations).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; . . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . . 
(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.041.  Rehabilitation of injured workers.

. . . 

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits. . . . 
(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ for 

(1) the employee’s job at the time of injury; or 

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ’Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.’ 

(f) An employee is not eligible for reemployment benefits if
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(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;

[image: image2]
(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury;
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(3) the employee has been previously rehabilitated in a former worker’s compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or
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(4) at the time of medical stability, no permanent impairment is identified or expected.

. . . 

(h) Within 90 days after the rehabilitation specialist’s selection under (g) of this section, the reemployment plan must be formulated and approved. The reemployment plan must require continuous participation by the employee and must maximize the usage of the employee’s transferrable skills. The reemployment plan must include at least the following:

(1) a determination of the occupational goal in the labor market;

(2) an inventory of the employee’s technical skills, transferrable skills, physical and intellectual capacities, academic achievement, emotional condition, and family support;

(3) a plan to acquire the occupational skills to be employable;

(4) the cost estimate of the reemployment plan, including provider fees; and the cost of tuition, books, tools, and supplies, transportation, temporary lodging, or job modification devices;

(5) the estimated length of time that the plan will take;

(6) the date that the plan will commence;

(7) the estimated time of medical stability as predicted by a treating physician or by a physician who has examined the employee at the request of the employer or the board, or by referral of the treating physician;

(8) a detailed description and plan schedule;

(9) a finding by the rehabilitation specialist that the inventory under (2) of this subsection indicates that the employee can be reasonably expected to satisfactorily complete the plan and perform in a new occupation within the time and cost limitations of the plan; and

(10) a provision requiring that, after a person has been assigned to perform medical management services for an injured employee, the person shall send written notice to the employee, the employer, and the employee’s physician explaining in what capacity the person is employed, whom the person represents, and the scope of the services to be provided.

(i) Reemployment benefits shall be selected from the following in a manner that ensures remunerative employability in the shortest possible time:

(1) on the job training;

(2) vocational training;

(3) academic training;

(4) self-employment; or

(5) a combination of (1) - (4) of this subsection.

. . . 

(k) Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee’s temporary total disability rate.  If the employee’s permanent impairment benefits are exhausted before the completion or termination of the reemployment process, the employer shall provide compensation equal to 70 percent of the employee’s spendable weekly wages, but not to exceed 105 percent of the average weekly wage, until the completion or termination of the process, except that any compensation paid under this subsection is reduced by wages earned by the employee while participating in the plan to the extent that the wages earned, when combined with the compensation paid under this subsection, exceed the employee’s temporary total disability rate.  If permanent partial disability or permanent partial impairment benefits have been paid in a lump sum before the employee requested or was found eligible for reemployment benefits, payment of benefits under this subsection is suspended until permanent partial disability or permanent partial impairment benefits would have ceased, had those benefits been paid at the employee’s temporary total disability rate, notwithstanding the provisions of AS 23.30.155(j).  A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum.  An employee may not be considered permanently totally disabled so long as the employee is involved in the rehabilitation process under this chapter.  The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.

. . .
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(l) The cost of the reemployment plan incurred under this section shall be the responsibility of the employer, shall be paid on an expense incurred basis, and may not exceed $13,300.

. . . 

(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated, the employer may terminate reemployment benefits on the date of noncooperation. Noncooperation means
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(1) unreasonable failure to
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(A) keep appointments;

(B) maintain passing grades;

(C) attend designated programs;
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(D) maintain contact with the rehabilitation specialist;

(E) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full-time basis;
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(F) comply with the employee's responsibilities outlined in the reemployment plan; or

[image: image10]
(G) participate in any planned reemployment activity as determined by the administrator; or

(2) failure to give written notice to the employer of the employee’s choice of rehabilitation specialists within 30 days after receiving notice of eligibility for benefits from the administrator as required by (g) of this section.

(o) Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section. . . . .

The Alaska Supreme Court noted in Konecky v. Camco Wireline, 920 P.2d 277, 283 (Alaska 1996) the legislative intent behind the 1988 statutory changes to AS 23.30.041: 

1) to create a less expensive system with fewer employees participating in it; 2) to reduce the use of vocational rehabilitation as a litigation tool; 3) to encourage the use of vocational rehabilitation services for employees ’most likely to benefit and who truly desire and need them’; [and] 4) to speed up the vocational rehabilitation process in the expectation of producing more successful outcomes.  

Konecky, at 283 (citation omitted) (emphasis in original).
AS 23.30.041(k) states: “The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.”  Konecky makes clear the board must follow the clearly stated language of the statute.  Davis v. UIC Development Co., AWCB Decision No. 08-0152 (August 26, 2008), applied Konecky’s reasoning and held:

[The] rehabilitation specialist should not be put in the difficult position of having to guess whether its fees will be paid, and by whom.  We find that the uncertainty, expense and delay associated with this lack of clarity would run contrary to the legislative intent articulated in Konecky.  Further, given that the record in this case reflects that the rehabilitation specialist received no notice of the employer’s objection to its services until after work had commenced, and that neither the Board nor the RBA designee instructed the specialist to stop work on its assignment, we find its fees . . . shall be paid.  

Davis, at 8.

AS 23.30.045.  Employer’s liability for compensation.  (a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215. . . . 
AS 23.30.145.  Attorney fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), held attorney’s fees awarded by the board should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to ensure adequate representation.  In Bignell, the court required consideration of a “contingency factor” in awarding fees to employees’ attorneys in workers’ compensation cases, recognizing attorneys only receive fee awards when they prevail on the merits of a claim.  (Id. at 973).  The board was instructed to consider the nature, length, and complexity of services performed, the resistance of the employer, and the benefits resulting from the services obtained, when determining reasonable attorney’s fees for the successful prosecution of a claim.  (Id. at 973, 975).

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion, actual or in fact, is required for the board to award fees under AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under 
AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the AWCAC stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.”  A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

AS 23.30.155. Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim the employer must file a notice, on a form prescribed by the director, stating 

(1) that the right of the employee to compensation is controverted; 

(2) the name of the employee;

(3) the name of the employer; 

(4) the date of the alleged injury or death; and 

(5) the type of compensation and all grounds upon which the right to compensation is controverted. 

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

. . . 

(d) If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due.  When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney fees incurred by the prevailing employer, shall be made within 14 days after the determination. 
(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid. 


. . .
(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties. . . . 

An employer must begin paying benefits within 14 days after receiving knowledge of an employee’s injury, and continue paying all benefits claimed, unless or until it controverts liability.  Suh v. Pingo Corp., 736 P.2d 342, 346 (Alaska 1987).  The date an employer has both a completed physician’s report and a medical bill in hand “starts the payment clock running.”  Voorhees Concrete Cutting v. Monzulla, AWCAC Appeal No. 07-012 (February 4, 2008) at 6.  Section 155(e) gives employers a direct financial interest in making timely benefit payments.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  It has long been recognized §155(e) provides penalties when employers fail pay compensation when due.  Haile v. Pan Am. World Airways, 505 P.2d 838 (Alaska 1973).  An employee is also entitled to penalties on compensation due if compensation is not properly controverted by the employer.  Williams v. Abood, 53 P.3d 134, 145 (Alaska 2002).  If an employer neither controverts employee’s right to compensation, nor pays compensation due, §155 imposes a penalty.   Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  
The Alaska Supreme Court has taken a broad reading of the term “controverted,” and has held a “controversion in fact” can occur when an employer did not file a formal notice of controversy.  Alaska Interstate v. Houston, 586 P.2d 618 (Alaska 1978).  A controversion in fact occurs when an employer consistently denies and litigates its obligation to pay an increase in benefits.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  A controversion in fact also occurs when an employer does not file a notice of controversion but denies liability for benefits in its answer to a claim.  Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007).  

An employer is required to pay undisputed portions of compensation due while it either seeks clarification on or controverts disputed portions.  Hammer v. City of Fairbanks, 953 P.2d 500 at 506 (Alaska 1998) (citing Clifton v. Western Geophysical, AWCB Decision No. 90-0078 (April 24 1990) with approval); Strong v. Fairbanks Memorial Hospital, AWCB Decision No. 12-0004 (January 6, 2012) at 22.  The 14 day statutory payment deadline can be re-set and begin to run anew under certain circumstances, such as when stop payment is placed on a compensation check after it was not received.  American Int’l Group v. Carriere, 2 P.3d 1222 (Alaska 2000) at 1225.
AS 23.30.395.  Definitions.  In this chapter, 

. . . 
(12) "compensation" means the money allowance payable to an employee or the dependents of the employee as provided for in this chapter, and includes the funeral benefits provided for in this chapter;

. . . 
8 AAC 45.180.  Costs and attorney’s fees.

. . . 
(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. 

. . . 
(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state. 

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section. . . . .

8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155 (a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060.

. . . 
(e) For purposes of this section, the term ‘compensation due,’ and for purposes of AS 23.30.155 (o), the term ‘compensation due under this chapter,’ are terms that mean the benefits sought by the employee, including but not limited to disability, medical, and reemployment benefits, and whether paid or unpaid at the time the controversion was filed. (Emphasis added).

8 AAC 45.445.  Activities to be performed only by the certified rehabilitation specialist.  For purposes of AS 23.30.041(m), only the certified rehabilitation specialist assigned to a case may perform the following activities: 

(1) acting as the primary contact for the employee and for the employer or insurer; 

(2) conducting the interviews with the employee and employer; 

(3) selecting appropriate job titles in accordance with 8 AAC 45.525(a)(2); 

(4) determining whether specific vocational preparation has been met and which job titles are submitted to a physician; 

(5) meeting with the physician; 

(6) evaluating physician responses; 

(7) evaluating an employer’s offer of alternate employment; 

(8) evaluating previous rehabilitation and dislocation benefits in prior claims; 

(9) making a recommendation regarding the employee’s eligibility; 

(10) selecting the occupational goal, method of training, and specific training provider for a reemployment benefits plan; 

(11) providing vocational guidance and counseling; 

(12) reviewing and signing all reports and accompanying forms.

8 AAC 45.550.  Plans.
(a) If an employee is found eligible for development of a reemployment plan, the rehabilitation specialist whose name appears on the referral letter shall 

(1) interview the employee, and conduct testing if needed, to complete an inventory in accordance with AS 23.30.041(h)(2); 

(2) document the employee’s permanent physical capacities, in accordance with AS 23.30.041(h)(2), and the estimated date of medical stability in accordance with AS 23.30.041(h)(7); 

(3) compute the employee’s remunerative employability wage; the wage computed under this paragraph must meet the standards of compensation set out in the definition of "remunerative employability" under AS 23.20.041(r)(7) and meet the requirements of "gross hourly wages at the time of injury" under 8 AAC 45.490; 

(4) determine an occupational goal for the employee; 

(5) submit a job analysis of the occupational goal to a physician to predict whether the employee will have the permanent physical capacities to perform the physical demands of the job; 

(6) submit research documenting that the 

(A) plan will provide the employee the occupational skills necessary to be employable within the plan’s occupational goal; 

(B) occupational goal exists in the labor market, as defined in AS 23.30.041(r)(3); and 

(C) plan ensures remunerative employability under AS 23.30.041(r)(7); 

(7) consider all of the options listed under AS 23.30.041(i) before selecting the option that will return the employee to remunerative employability in the shortest possible time; and 

(8) write a detailed reemployment plan, including 

(A) the findings based on the documentation required under (1) - (7) of this subsection; 

(B) the time frame for the employee’s reemployment plan, to include the date the plan begins and the date the plan ends, with a total time frame not to exceed two years from the date of plan approval or the date of plan acceptance, whichever date occurs first; 

(C) the cost of the plan, which may not exceed the statutory amount under AS 23.30.041(l); and 

(D) a finding explaining why the employee can be reasonably expected to satisfactorily complete the plan and perform in the new occupation within the time and cost limits of the plan. 

(b) No later than 90 days after the date of the employee’s referral to the rehabilitation specialist for development of a reemployment plan, the rehabilitation specialist whose name appears on the referral letter shall submit 

(1) the plan 

(A) to the employee and the employer for their review and signatures in accordance with AS 23.30.041(j) indicating that the employee and employer have reviewed the plan and whether the employee and the employer agree or disagree with the plan; and 

(B) signed by the specialist, the employee, and the employer, to the administrator in accordance with 8 AAC 45.500; or 

(2) a report, together with medical documentation attached, that shows the employee’s medical condition has changed since the start of efforts to develop the employee’s reemployment plan, and that the employee is currently unable to participate in plan activities; the medical documentation required by this paragraph must also include an estimated date when efforts to develop the employee’s reemployment plan can resume. 

(c) If the employee and the employer fail to agree to the reemployment plan written under (a)(8) of this section, either party may request the administrator to review and approve the plan. Within 14 days after the administrator receives the plan for review, the administrator will 

(1) approve the plan and notify the parties by certified mail; 

(2) deny the plan and notify the parties by certified mail; or 

(3) notify the parties that the plan is incomplete and request additional information from the parties before making a decision on the plan. 

(d) If the administrator requests additional information, the administrator will make a decision within 14 days after the additional information is received, and notify the parties by certified mail. 

ANALYSIS
1) Is the rehabilitation specialist entitled to an award of additional fees?

One of Employer’s numerous stated grounds for not paying DAL’s charges is the reemployment plan was under suspension.  That question need not be addressed because all the disputed line item entries were for work performed prior to plan suspension on June 26, 2012.

DAL cites the Strong decision and contends the “course of dealings” between the parties demonstrate preparation of medical summaries is an appropriate activity for a rehabilitation specialist and, since Harbor has paid for such work in the past, DAL should be paid in this case.  However, DAL’s reliance on Strong is misplaced.  In Strong, the rehabilitation specialist, who happens to be the same rehabilitation specialist in the instant case, failed to identify the person who performed each activity listed on the invoice as required by regulation.  Strong analyzed the course of dealings between the parties only to demonstrate the rehabilitation specialist operated as a sole proprietor using a d/b/a business name and the adjuster in that case understood that DAL and Dan LaBrosse were one in the same in order to excuse Mr. LaBrosse’s failure to strictly comply with the regulation.  Strong concluded that Mr. LaBrosse’s failure to identify himself as the person who performed each activity on his invoice was a “technical ambiguity,” and suggested DAL correct the deficiency on future invoices.  Strong at 19.  Incidentally, DAL’s invoices in this case also fail to identify the individual who performed each activity billed.  

Although Harbor was the adjusting firm in Strong, just as it is here, the two cases did not share the same adjuster.  Ms. Friess was the adjuster in Strong; Ms. Highstone here.  Because Ms. Friess did not object to the preparation of a medical summary in Strong does not foreclose Ms. Highstone’s ability to do so now.  Perhaps it did not occur to Ms. Friess to object to preparation of the medical summary in Strong, or perhaps, given the facts of that case, she thought the work was appropriate.  

In any event, just because work billed for preparing a medical summary was paid a another case, by another adjuster, in the past does not mean that such work is appropriate in every case, or that such work is even within a rehabilitation specialist’s scope of duties as prescribed by law.

The four line item entries Employer disputes, and the two line item entries Mr. LaBrosse discounted in his revised invoice, involve three activities:  reviewing medical records, preparing the medical summary and researching medical terminology.  While a rehabilitation specialist clearly requires some medical information to perform his official duties, in the narrowest sense, that information is quite limited and includes physical capacities, medical stability and permanent impairment.  AS 23.30.041; 8 AAC 45.550.  Though not explicitly stated, other medical information, such as diagnosis, course of treatment and work restrictions, might also be reasonable inferred as well.  Id.  The regulations facilitate efficiently gathering this type of information, 8 AAC 45.445(5) and (6); and it is typically obtained by submitting forms to treating physicians with fill-in-the-blank questions and check box answers similar to ones Mr. Hintz used in this case. Therefore, there is not a great need for rehabilitation specialists to perform exhaustive reviews of the medical record in order to obtain information required for administrative determinations involving the reemployment process.  For example, the medical documentation submitted in this case to secure plan suspension pursuant to 8 AAC 45.550(b)(2) was a mere one-page letter from Employee’s treating physician.  Therefore, notwithstanding Mr. LaBrosse’s contention to the contrary, he did not need to review medical records to support his requests for plan suspension; he merely had to procure the one-page letter from Employee’s physician.

However, just because there is not a need for rehabilitation specialists to perform exhaustive medical record reviews to obtain information required for administrative determinations involving the reemployment process does not mean a rehabilitation specialist does not have other basis to review medical records, whether to assess the “whole person” as part of his professional responsibilities or to discuss medical issues intelligently with the RBA.  Additionally, a rehabilitation specialist is required to determine an occupational goal for the employee.  
8 AAC 45.550(a)(4).  Therefore, certain medical information might be highly relevant to this task.  For example, if an employee had asthma, an occupation requiring work in a dusty environment might not be an appropriate occupational goal.  Similarly, if long periods of sitting aggravated an employee’s spinal condition, an occupation that requires long periods of sitting might not be an appropriate occupational goal.  

Neither Ms. Highstone nor Ms. Cortis explicitly take issue with Mr. LaBrosse reviewing medical records, per se.  Rather, Ms. Highstone stated in her July 27, 2012 letter she was denying payment of charges “related to the report,” so it is likely the only reason she disallowed the two line item entries for reviewing medical records was due to their physical proximity on the invoice and temporal proximity to charges for preparing the medical summary.  Therefore, Ms. Highstone likely concluded, quite logically, the records reviews were performed in order to prepare the summary, which they may have been.  However, as stated above, it is reasonable for a rehabilitation specialist to at least familiarize himself with an employee’s medical record, and such familiarization requires review which, according to the date entries on the invoice, was performed prior to plan suspension.  Mr. LaBrosse is entitled to compensation for the time he spent reviewing medical records in this case and should be paid for both his line item entries for reviewing medical records, an additional 3.5 hours. 

The same cannot be said regarding preparation of the medical summary.  The summary is a chronological summary of Employee’s medical treatment as diagnosis between October 13, 1994 and May 8, 2012.  Mr. LaBrosse acknowledged his summary was the longest he had ever prepared, a sentiment echoed by Ms. Highstone, who stated she had “never seen a summary like this one.”  Here, the logic expressed in Ms. Cortis’ affidavit is quite persuasive:  

There is no proposed plan identified in the medical summary which would require such a lengthy and detailed ‘medical summary.’  Although the development of a reemployment plan may require the reemployment specialist to review and summarize medical records [sic] it is not customary in the industry to prepare such a detailed summary of every medical record pertaining to the Employee.  It is reasonable to briefly summarize records pertaining to the employee’s current medical status and ability to participate in a proposed reemployment plan.  (Emphasis added). 

The law supports Ms. Cortis’ opinion in these regards.  As demonstrated above, the type of medical information a rehabilitation specialist must have for administrative determinations involving the reemployment process is quite limited and easily obtained without the need to prepare an exhaustive summary of every medical record.  While a reemployment specialist might need to review medical records to assess the “whole person,” to discuss medical issues intelligently with the RBA or to determine an occupational goal, whatever medical information a rehabilitation specialist might need, in addition to the minimal information required for administrative determinations, can be compiled much more efficiently by making simple notes or preparing an abbreviated summary of the exact information the rehabilitation specialist believes he needs while reviewing the medical records rather than preparing an exhaustive summary of each and every medical record in a case.  

Mr. LaBrosse’s summary is comprehensive in scope and similar to those prepared by EME and SIME, physicians as parts of their reports.  Evidence of why Mr. LaBrosse prepared such a comprehensive medical summary can be found in his testimony concerning his research of medical terminology.  Even though Employee has a common back injury, Mr. LaBrosse believes Employee’s case is “unusual” because there are not many “objective findings” in the medical record to support Employee’s complaints, and so “there were a lot of unanswered questions.”  Here, the evidence suggests Mr. LaBrosse prepared the summary as part of a personal undertaking to form a medical opinion or arrive at a medical conclusion, a task more appropriate for a physician than a rehabilitation specialist.  The tasks a rehabilitation specialist must undertake to prepare a plan are limited and explicitly prescribed by regulation.  8 AAC 45.550.  While they do include obtaining certain medical information, such as date of medical stability and permanent physical capacities, the regulations also afford him an opportunity to do so by reserving for rehabilitation specialists the ability to meet with a physician or evaluate physician responses.  8 AAC 45.445(5)-(6).  In other words, a rehabilitation specialists is not expected to actually form medical opinions or arrive at medical conclusions himself, but rather merely obtain such information from physicians by either asking them or sending them a routine form similar to Mr. Hintz’s.  

The opinions of Ms. Cortis are also well-taken on another point, as well.  “The entire ‘medical summary’ appears to consist of nothing more than copying verbatim portions of existing records.  Such copying of medical records is a scribal task requiring no expertise of a reemployment specialist.  The amount billed is excessive for the work performed.”  She is correct.  Here, the summary was clearly compiled predominantly, if not exclusively, by taking excerpts from physician reports and chart notes.  While the same is also true of EME and SIME summaries as parts of their reports, the true value of those reports is not the medical summaries they contain, which are but tools that enable physicians to form and support their conclusions, but their conclusions themselves.  As discussed above, Mr. LaBrosse need not arrive at or support a medical opinion.  All the reasons set forth above demonstrate both the summary and Mr. LaBrosse’s billings were excessive and superfluous.  Employer should not pay for the 8.5 hours related to preparation of the medical summary.  

The 2.0 hour charge for researching medical terminology is excessive, as well.  As stated above, back injuries are frequently the subject workers’ compensation claims and Mr. LaBrosse is an experienced rehabilitation specialist who should by now be familiar with all medical terms commonly occasioned by such an injury.  Similar to recording whatever medical information he might need by taking notes while reviewing the medical records, so too can Mr. LaBrosse look-up the occasional term he might not already be familiar with while reviewing the medical records.  Such note-taking and dictionary “research” are simply activities ancillary to reviewing the records.  Employer should not be required to pay for 2.0 hours for researching medical terminology.  

2) Is the rehabilitation specialist entitled to a penalty?

Compensation is payable within fourteen days after the date an employer receives a bill and a penalty is imposed on unpaid compensation seven days after it becomes due, unless the employer filed a notice of controversion.  AS 23.30.155; Williams.  In essence, Employer contends Croft is inapplicable to the instant case and no penalty is owed because reemployment specialists’ fees are not “compensation” under the Act such that a penalty can be imposed.

Compensation is defined as a “money allowance payable to an employee.”  AS 23.30.395(12).  Because AS 23.30.045(a) states an employer shall be liable for the payment of specific types of compensation, including attorney’s fees, Croft explicitly rejected a strict application of the statutory definition and held attorney fees are compensation under the Act even though they are not payments made directly to an employee.  Croft. at 1067.  The same statute relied upon in Croft also prescribes Employer’s liability for rehabilitation costs under §.041.  AS 23.30.045(a).  Therefore, Croft is directly applicable to the issue of penalty for unpaid rehabilitation specialist’s fees here.  Additionally, the regulations also expressly include rehabilitation benefits in the definition of “compensation due.”  8 AAC 45.182(e).  Furthermore, even though it was referring to §.041(k) stipend, a benefit paid directly to employee, the Alaska Workers’ Compensation Appeals Commission has also concluded reemployment benefits are “compensation” under the Act.  Widmer at 9.  In addition to §.045(a), §.041(k) itself explicitly states Employer is liable for the rehabilitation specialist’s fees.  The clear language of these statutes must be followed.  Konecky; Davis.  Unpaid rehabilitation specialist fees are compensation subject to penalty.

Rather than filing claims and controversions, it is common practice in the industry for adjusters and rehabilitation specialists to engage in informal efforts, such as negotiation, to resolve billing disputes.  This practice is to be encouraged because, as Employer contends, the board should not put in the position of acting as a “super-adjuster” for each and every rehabilitation specialist’s bill.  Doing so would certainly be counterproductive to quick and efficient delivery of vocational rehabilitation benefits to employees at a reasonable cost to employers.  The case for encouraging informal resolutions to disputes involving rehabilitation specialists’ fees is even more compelling when one considers reducing vocational rehabilitation litigation was a key concern of the legislature when it reenacted AS 23.30.041 in 1988.  Konecky at 282-83.

The record is unclear when Mr. LaBrosse sent, or Employer’s adjuster received, his first July 16, 2012 invoice.  Although it is dated July 16, 2012, it bills for work performed on July 17, 2012.  In any event, though the adjuster might have filed and controversion at that point, she instead wrote Mr. LaBrosse denying payment of charges related to medical summary preparation and requested he re-submit his invoice in an effort to informally resolve the disputed billing.  Although Mr. LaBrosse might have filed a claim at that point, in an informal effort to resolve the billing dispute, Mr. LaBrosse voluntarily accepted adjuster’s invitation to submit a revised invoice.  The 14 day payment clock under §155 re-set and began to run anew.  Carriere.  However, the revised invoice was also dated July 16, 2012.  Again, the record is unclear when Mr. LaBrosse sent the revised invoice, and there is no evidence of the date Employer received it, although Employer contended in its opening statement is received the invoice on August 10, 2012.  This date is likely correct since the adjuster paid a portion of the invoice on August 16, 2012.  Employer then had 14 days from August 10, 2012 to pay or controvert the unpaid charges, and if it did neither, it would be subject to a penalty seven days after that - on August 31, 2012.  

However, on August 28, 2012, three days before Employer’s penalty exposure, Mr. LaBrosse filed the instant claim which, by regulation, Employer was required to answer.  Considering Employer had informed Mr. LaBrosse of the basis for its objections to his billings as early as July 27, 2012, and considering the parties were engaging in informal efforts to resolve their disputes, and considering Mr. LaBrosse had already compelled an imminent answer from Employer on the billing dispute by filing his claim before Employer’s time to controvert had run, there is reluctance in this instance to impose a penalty.  Doing so might have a chilling effect on the industry practice of informally resolving these types of billing disputes and encourage a proliferation of controversions, claims and litigation involving the delivery of vocational rehabilitation services.  Here, there is no appetite to encourage parties to utilize the board as a “super-adjuster” to resolve every dispute.  A penalty can be excused if an employer shows the compensation could not have been paid due to conditions beyond its control.  However, in the instant case, Employer has not made such a showing.  It is undisputed Employer neither paid nor controverted the disputed fees so a penalty will be imposed.  

3) Is the rehabilitation specialist entitled to an award of attorney fees and costs?

Though not successful on gaining the full relief requested, DAL partially prevailed in obtaining payment for some of the disputed line item entries.  Employer has resisted payment of a portion of DAL fees since July 27, 2012 and DAL may be awarded attorney fees under AS 23.30.145(b).  Harnish.  Employer does not object to the time DAL’s attorney spent on the case, only his claimed hourly rate of $450.00 per hour.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell held that attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The nature, length, and complexity of the services performed, the resistance of employer, and the benefits resulting from the services obtained, are considered when determining reasonable attorney fees for successful prosecution of claims.  
DAL has filed affidavits listing 4.9 hours of attorney time and a rate of $450.00 per hour.  As Employer stated, the experience, reputation or ability of DAL’s attorney is not here questioned.  However, an examination of recent decisions and orders awarding fees to other attorneys, and the recent Harris decision involving this attorney’s fees, indicate $450.00 hour is excessive.  DAL provided no justification in support of its claimed rate, which is considerably higher than other experienced workers’ compensation claimant lawyers.  Considering the nature, length, and complexity of the services performed, Employer’s resistance, and the benefits resulting to the claimant from the services obtained, a rate of $350.00 per hour is within the reasonable range for experienced claimant’s counsel in other cases and is also consistent with other recent fee awards for this attorney in particular.  Therefore, DAL is entitled to $1,715.00 for its attorney fees.
CONCLUSIONS OF LAW

1) The rehabilitation specialist is entitled to an award of additional fees.

2) The rehabilitation specialist is entitled to a penalty.

3) The rehabilitation specialist is entitled to an award of attorney fees and costs.

ORDER

1) DAL’s August 21, 2012 claim for rehabilitation specialist fees, penalty and attorney fees and costs is granted in part and denied in part.
2) DAL is awarded $647.50 in additional fees for the 3.5 hours it spent performing records review.

3) DAL is awarded a $161.88 penalty.

4) DAL is awarded $1,715.00 in attorney fees.

Dated in Fairbanks, Alaska this1st day of April, 2013.
ALASKA WORKERS’ COMPENSATION BOARD
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Robert Vollmer, Designated Chair

__​​​​​​​​​​​​​​​​​​​________________________________




Zeb Woodman, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JEFFREY T. SMITH, employee; and DAL Enterprises, claimant; v. STATE OF ALASKA, DEPARTMENT OF NATURAL RESOURCES, self-insured employer / defendant; Case No. 200911419; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties this 1st day of April, 2013.

Nicole Hansen, Office Assistant II
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