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	FINAL DECISION AND ORDER

AWCB Case No. 201118525
AWCB Decision No. 13-0041

Filed with AWCB Anchorage, Alaska

on April 23, 2013


Gregory Ragan’s (Claimant) November 7, 2011 claim was heard in Anchorage, Alaska, on March 13, 2013, a date selected on November 21, 2012.  Attorney Robert Mason appeared, represented Claimant and testified about his supplemental fee affidavit.  Claimant appeared telephonically and testified.  Assistant Attorney General Toby Steinberger appeared and represented the Alaska Workers’ Compensation Benefits Guaranty Fund (the fund).  Ronald Lind doing business as Bearskin Creek Guides (Bearskin) appeared, represented himself and testified.  Other witnesses included: Gilbert Huntington; Mary Browning; and Dan Arndt, all of whom testified by telephone, Douglas Bald, M.D., who appeared in person, and Craig Hill, Larry Rogers and Sean Flannery, PA, all of whom testified by deposition.  The record remained open until March 20, 2013, to receive two depositions, and closed April 3, 2013, when the panel met to deliberate after reviewing the post-hearing depositions.

There were several preliminary issues addressed at hearing.  The fund had previously requested a hearing continuance and a second independent medical evaluation (SIME).  At hearing, the fund withdrew its continuance request, withdrew attachment “A” to its March 6, 2013 hearing brief and vacillated on, but ultimately renewed, its SIME request.  Claimant objected to testimony from the fund’s “Employer’s medical evaluator” (EME) Dr. Bald, contending Claimant had requested discovery concerning Dr. Bald from the fund, and had not received the information.  The panel treated this objection as a petition to compel production.  Claimant’s counsel submitted an un-notarized supplemental fee affidavit, about which he testified.  

At hearing, oral orders were issued finding the hearing continuance request moot and denying it; directing the fund to immediately produce the Bald discovery to Claimant; denying Claimant’s request to strike Dr. Bald’s testimony; accepting Claimant’s supplemental fee affidavit with his lawyer’s sworn testimony; and denying the fund’s SIME request.  This decision examines the oral orders, memorializes them, and addresses Claimant’s claim on its merits.


ISSUES

As a preliminary matter, the fund contended it initially wanted a hearing continuance.  The fund initially wanted a continuance because it did not anticipate Dr. Bald being available to testify, and it did not complete cross-examining Sean Flannery, PA, during his deposition on February 28, 2013.  However, at hearing, the fund withdrew its hearing continuance request, primarily because Dr. Bald was available to testify, and waived its right to further examine PA Flannery.  Bearskin did not state a position on these requests.  

Claimant contended he had resisted the hearing continuance request from its inception.  After the fund withdrew its continuance request and ultimately waived its right to further examine PA Flannery, Claimant had no objection to the hearing proceeding.  The hearing was not continued.

1) Was the oral order to not continue the hearing correct?

Notwithstanding withdrawing its hearing continuance request, the fund nonetheless requested the record be left open for an SIME.  The fund contended there is a medical dispute between Claimant’s medical provider, PA Flannery, and the fund’s EME Dr. Bald.  It contended an SIME would assist in resolving the case, which the fund contended includes complicated medical facts.  Bearskin did not state a position on the fund’s SIME request.

Claimant contended the panel could order an SIME in the event it determined one was necessary.  He contended the panel should deliberate and, if during deliberation, the panel decided an SIME is required, it should order one.  However, Claimant contended this case has straightforward medical facts, an SIME will take too long given Claimant’s lack of income and the fund’s delays in requesting an SIME, and he does not think an SIME is necessary.  He contended the fund’s SIME petition should be denied.  The fund’s SIME petition was orally denied.

2) Was the oral order denying the fund’s petition for an SIME correct?

Claimant contended Dr. Bald should not have been allowed to testify at hearing or in the future.  He contended he requested discovery from the fund concerning Dr. Bald, and the information has not been forthcoming.  Consequently, Claimant contended Dr. Bald’s testimony should not be considered.

The fund contended much of what Claimant requested is public information available online.  Alternately, it contended the time had not yet expired for it to respond to Claimant’s discovery request.  Furthermore, the fund contended the requested discovery information was not filed at least 20 days prior to hearing.  Therefore, it contended the documents sought could not be admissible in any event.  Bearskin did not state a position on Claimant’s oral petition to strike Dr. Bald’s testimony.  The fund was directed to immediately produce the discovery in its possession to Claimant, but Claimant’s oral petition to strike Dr. Bald’s testimony was denied.

3) Were the oral orders directing the fund to provide immediate discovery to Claimant, and denying Claimant’s oral petition to disallow Dr. Bald’s testimony correct?

Claimant contends he was Bearskin’s “employee” and it was his “employer” when Claimant was injured on October 4, 2011, and on a later, unspecified occasion.  Accordingly, Claimant contends his injury arose out of and in the course of his employment with Bearskin and he is entitled to benefits under the Alaska Workers’ Compensation Act.

Bearskin contends Claimant was never its “employee” and it was not his “employer” under the Act.  It contends when it called Claimant to come to work, Bearskin considered Claimant an “independent contractor.”  The fund did not take a position on the employment contract relationship, if any, between Claimant and Bearskin.  It deferred to Bearskin’s argument on this issue.

4) In October 2011, was Gregory Ragan an “employee,” employed by Bearskin Creek Guides, an “employer”?

Claimant contends he injured his low back on October 4, 2011, when he assisted lifting a heavy outboard motor off Bearskin’s boat.  He contends this injury aggravated, accelerated, or combined with a pre-existing low back condition, or caused a new herniated disk in his low back.  Claimant also contends a later incident while working for Bearskin further aggravated his injury.  He seeks an order finding he had a compensable injury.

Bearskin doubts Claimant’s claim.  It contends Claimant never reported any work-related back injuries and worked without any apparent discomfort or difficulty for a lengthy time after the alleged injuries.  The fund joins with Bearskin’s contentions.  Furthermore, the fund contends neither an October 4, 2011 work injury nor any subsequent work injury with Bearskin is the substantial cause of Claimant’s current disability or need for any medical treatment.  It seeks an order denying his claim as not compensable.

5) Did Claimant suffer a work-related “injury” with Bearskin?

Claimant contends Bearskin is responsible to pay for past and ongoing medical care for his work injury with Bearskin.  He specifically contends Bearskin should be required to pay for his recommended low back surgery to address either disk injuries or spondylolisthesis.

Bearskin did not state a position on the medical claim.  The fund contended Claimant is not entitled to past or future medical care because he was not injured on Bearskin’s job.  The fund seeks an order denying the medical claim.  

6) Is Claimant’s work injury with Bearskin the substantial cause of his need for any medical treatment for his lumbar spine since October 4, 2011?

Claimant contends he has been disabled since October 4, 2011.  He contends he is entitled to, and seeks an order awarding, temporary total disability (TTD) benefits from October 4, 2011, and continuing.

Bearskin did not state a position on the TTD claim but implied it did not think Claimant was disabled because he continued to work at the hunting camp until he went home for the season.  The fund contended Claimant is not entitled to TTD because no physician ever restricted his work.  The fund seeks an order denying the TTD claim.

7) Is Claimant entitled to TTD?
Claimant contends his TTD should be paid at a rate established under AS 23.30.220(a)(6).  He contends this method will result in a fair compensation rate.

Bearskin did not address the compensation rate issue.  The fund agreed Claimant’s compensation rate was correctly calculated but subject to a cost of living adjustment.  

8) Is Claimant entitled to a TTD rate calculated under AS 23.30.220(a)(6)? 

Claimant contends the fund is liable for any and all benefits awarded in this decision.  He seeks an order so stating.

Bearskin did not state a position on this issue.  The fund contends it has no duty to pay benefits until an order issues, the uninsured employer fails to pay, and another order declares the amount in default.  

9) When is the fund liable to pay any benefits awarded in this decision?

Lastly, Claimant contends he prevailed in this case.  Therefore, he contends he is entitled to an attorney’s fee and cost award.  

Bearskin did not state a position on this issue.  The fund contends Claimant did not prevail and is therefore not entitled to either attorney’s fees or costs.  

10) Is Claimant entitled to an award of attorney’s fees and costs?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On January 8, 2001, Claimant complained of leg pain and numbness and wanted a referral to a specialist.  Whether it was right or left leg pain is not noted (Sean Flannery deposition, February 28, 2013, at 10).
2) On February 25, 2002, Claimant complained of neck, mid-back and low back muscle spasms.  He was treated for low back pain with anti-inflammatories, muscle relaxers and pain medication.  Claimant told his physician he “wants to avoid back surgery if at all possible” (id. at 11; 48).

3) On September 11, 2003, Claimant again complained of low back pain and received Naprosyn, Flexeril and Vicodin refills (id. at 50).

4) On February 24, 2004, Claimant again mentioned low back pain “on and off,” and was prescribed Naprosyn.  The back pain was described as “chronic,” and Claimant was advised to continue his Naprosyn 500 mg twice a day and was given a muscle relaxant (id. at 12).

5) On August 12, 2008, Claimant presented to a physician to refill his pain medication stating he had “back pain for years,” and wanted to delay surgery “as long as possible.”  Claimant was going to hunt in Alaska for two weeks and wanted to take medication with him.  The provider prescribed Naprosyn and Vicodin (Progress Notes, August 12, 2008).

6) On February 5, 2010, Claimant complained of back pain from sleeping in his truck for the prior four months, and increased back pain, which “flares up a couple times a year.”  The physician prescribed Naprosyn and Vicodin and assessed low back pain with sacroiliac joint dysfunction and some sciatic symptoms (Progress Notes, February 5, 2010).

7) On July 28, 2011, Claimant saw his doctor and complained of low back pain after moving a large restaurant mixer, which had knocked him against the wall and pinned him to the ground after landing on his chest.  He was given 60 Naprosyn, 20 Vicodin and 30 Skelaxin. These are an anti-inflammatory, narcotic and muscle relaxant, respectively (Progress Notes, July 28, 2011; experience).

8) On July 28, 2011, Claimant’s physician recommended physical therapy if Claimant’s situation did not get better (Progress Note, July 28, 2011).

9) In late September 2011, Mr. Lind left Claimant a telephone message and asked him to come to Alaska to work as a moose and bear hunting guide.  Claimant called Mr. Lind back the next day and told him he would guide for bear season in 2011, which was from October 1, 2011, through approximately October 21, 2011 (Claimant; Lind).

10) Claimant accepted the offer and came to Alaska (id.; inferences drawn from the above).

11) On September 28, 2011, Claimant arrived at Bearskin’s hunting site in Alaska (Claimant).

12) Bearskin owner Ron Lind paid Claimant $150 per day for the bear season, with exception of one day before the season started during which Claimant did no guiding but stacked firewood.  Bearskin also provided room and board and Claimant received tips from hunters (id.).

13) Claimant guided Bearskin’s hunters for bears, performed miscellaneous work around Bearskin’s camp, cut and stacked its firewood, did some cooking and dish washing, “and helped out with whatever needed to be helped out with” (id.).

14) Ron Lind booked the hunters and made all arrangements for the hunts (id.).

15) Claimant had no authority to hire or fire anyone to help him perform his duties (id.).

16) Ron Lind told Claimant where and with whom to hunt, provided a boat and boat motor to get to hunting areas, and had the right to fire him (id.).

17) Before October 4, 2011, for about 10 years, Claimant occasionally had dull, low back pain.  Lifting would sometimes cause a pulled muscle in his back and Claimant would see a doctor.  The doctor would give him some pain pills or anti-inflammatories.  However, with a few days’ rest, the pain subsided and he would continue working, and typically would not lose any time from work following these episodes.  During this 10 year period, Claimant always tried to pace himself and was careful lifting and carrying heavy objects.  No medical care provider ever told Claimant he needed surgery for his back before October 2011.  In regard to medical records commenting about Claimant wanting to “avoid surgery,” Claimant said these comments were not a result of Claimant inquiring about having surgery, but were his responses to doctors discussing surgery in general.  On occasion, Claimant would have low back pain into his left buttock and recalled one occasion having pain into his left thigh.  He never lost time from work (id.).

18) About 90 percent of Claimant’s work in the last 10 years included welding fabrication; five percent was taxidermy; and five percent was guiding hunters primarily in Alaska (id.).

19) Claimant has a taxidermy website started by his son about a year or two before his work injury.  He also has business cards for his taxidermy business (id.).

20) On October 4, 2011, Claimant was a licensed assistant guide.  His license expired December 31, 2011, and Claimant has not renewed it (id.).

21) On October 4, 2011, Ron Lind asked Claimant and two or three others to take a motor off Bearskin’s boat.  As Claimant and others picked up the motor, he twisted to his left and felt a sharp pain from his back through his butt down his right leg into his knee (id.).

22) Since October 4, 2011, Claimant says he has been on medication the entire time, had lower back pain into his buttock, thigh and down his right leg into his calf.  Working has been difficult and he is not capable of working eight hours per day.  Claimant can do taxidermy work for an hour or two and must rest after working.  Claimant’s post-October 4, 2011 back pain has affected his welding business as well.  He has done only a couple welding jobs, which were very small, with assistance from his son and others.  Claimant turned down numerous welding jobs because he knew he was not able to physically perform as a welder in the time allotted.  Claimant cannot run his own welding business with his son and his girlfriend assisting him, as they are not always available or may not be physically capable of assisting him.  Claimant’s girlfriend and others assisted him with a couple taxidermy jobs after his work injury (id.).

23) Claimant continued working for Bearskin, completed his 2011 employment and basically “sucked it up.”  He assumed his symptoms would go away.  The flights were full and there were no earlier flights for him to leave anyway.  He really “didn’t say nothing to nobody” about his injuries and figured he would complete his job, get his money and get out.  Claimant’s back hurt, and hurt worse several days later after he broke the rope on the boat motor when it would not start right away and Claimant continued to pull on the rope until it broke.  He and a hunter were stranded in the boat when the motor would not start.  They eventually decided to walk out back to the village and arrived there shortly before midnight.  The walk was physically difficult given mud bogs, numerous bear tracks, and slippery conditions (id.).

24) On October 5, 2011, Claimant guided Mary Browning, at Bearskin’s request, in tracking and killing a brown bear.  Claimant, on his knees, skinned Ms. Browning’s bear, which required him to turn it over.  Skinning took approximately one hour and Claimant found it very difficult physically.  He also cut the bear’s skull off and carried the bear’s skull and the hide a short distance back to the boat (id.).

25) October 18, 2011, Claimant guided Steven King in tracking and killing a bear.  Claimant and another individual skinned the bear.  They worked quickly because another bear was in the area (id.).

26) On October 19, 2011, Claimant left camp and flew back to Colorado as this was the latest day he could stay and get a flight back to his home without staying past the end of bear hunting season (id.).

27) On or about November 7, 2011, Claimant first sought medical care in Colorado where he saw Thomas Faulhaber, M.D.  When oral medications did not improve Claimant’s symptoms, his doctor prescribed Fentanyl patches, which interfered with Claimant’s ability to function.  PA Flannery eventually told Claimant to cease using patches as Claimant could not function with them.  Eventually, Claimant had difficulty with bowel and bladder control.  PA Flannery was very concerned about this new symptom.  Claimant’s symptoms have become progressively worse.  He is not currently capable of working like he used to be able to work.  Claimant goes to bed for two or three hours, gets up and lays in a hot water tub for a while, goes back to bed and tries to fall asleep and is sometimes successful and sometimes not (id.).

28) Claimant has not applied for or received unemployment, Social Security, Medicaid, Medicare or other government benefits since October 4, 2011 (id.).

29) Claimant conceded he had “back problems” going back to at least 2001, and had been diagnosed with spondylolisthesis.  Claimant’s doctor never told him he needed to have back surgery; Claimant simply “assumed” he might, which is the genesis of his statement that he “wanted to delay back surgery as long as possible.”  Claimant “always had some kind of back pain” in his low back since 2001 but it did not keep him from working (id.).

30) Claimant’s website, “You Snuff’em and We Stuff’em,” included pictures from the October 2011 hunt.  On his website, Claimant held himself out as a skilled registered guide in Alaska and advertised his taxidermy and other services (Fund’s Exhibit 6, Fund’s Prehearing Brief, March 6, 2013).

31) No physician ever restricted Claimant’s ability to work or said he was disabled from working either before or after his work injury (Claimant).

32) On November 7, 2011, Claimant told Dr. Faulhaber he injured his back about a month prior in Alaska lifting the boat motor.  Claimant reported he “has had continual daily pain” at a high level radiating down his right leg.  Claimant noted October 4, 2011, was the first incident and estimated the second injury occurred approximately October 12, 2011.  Dr. Faulhaber was concerned Claimant had a lumbar strain and a herniated disk.  Dr. Faulhaber’s notes did not indicate spondylolisthesis (Faulhaber clinical notes, November 7, 2011).

33) On November 28, 2011, Claimant filed an injury report, and a claim seeking TTD from October 4, 2011, through “unknown”; medical and related transportation costs; and a compensation rate adjustment (Report of Occupational Injury or Illness, November 7, 2011; Workers’ Compensation Claim, November 7, 2011).

34) Bearskin never filed an answer to Claimant’s claim and never controverted it (record).

35) On December 12, 2011, Claimant saw Dr. Faulhaber again complaining of back and right leg pain.  Nothing was helping relieve his pain.  Dr. Faulhaber reported seeing Claimant “in the community” with a “severe, hunched-over posture, look of fairly severe pain despite the aforementioned medications.  “Dr. Faulhaber diagnosed a herniated disk at the L4, L5 and S1 area but was unable to “image” this because Claimant lacked insurance.  He prescribed a Fentanyl patch, which is a heavy-duty painkiller (Faulhaber clinical note, December 12, 2011; experience).

36) In late January or early February 2013, Claimant thinks he last saw PA Flannery, who prescribes his medications (id.).

37) Claimant lacked adequate funds to obtain medical care for his work injury (id.).

38) A physician advised Claimant he now needs low back surgery (id.).

39) When Mr. Lind called Claimant to come to Alaska to guide brown bears, Mr. Lind told Claimant he would pay him $150 per day and Claimant accepted the offer.  Claimant does not work for free and fully expected Bearskin to pay him for his services.  Bearskin paid Claimant for his services each day except for one day during which he gathered firewood before the hunting season began (id.).

40) Claimant and Mr. Lind had an express, oral contract of hire in October 2011 (experience, judgment and inferences from all the above).

41) Claimant did not in October 2011, and does not currently have his own hunting guide business.  Claimant could not have hired somebody to assist him with his hunt guiding because he does not have the resources to do so and knows no one locally he could hire.  Claimant carried his own rifle on the hunts in October 2011.  He is unsure whether Bearskin provided the hunters with weapons.  Bearskin paid Claimant for each day between October 1, 2011, through October 18, 2011, whether he actually guided a hunter or not.  When Mr. Lind called Claimant on the phone to ask if he would work for him, and he accepted, Claimant assumed he was Mr. Lind’s “employee.”  There was nothing in writing.  Using assistant guides was a regular part of Bearskin’s business and Bearskin used more than one assistant guide in October 2011.  Claimant had no workers’ compensation, disability or health insurance covering himself in October 2011.  Being an assistant guide takes relatively little skill, mostly involving safety skills to avoid trouble with dangerous, wild animals.  Shooting bears is a “dinner bell” for other bears, which will come to investigate.  Perhaps two to three days before Claimant left camp, he had the rope pulling incident, which he contended further injured his back (id.).

42) If someone contacts Claimant about “guiding services,” he will provide a list of outfitters and refer the inquiry to those outfitters who will take it from there.  Claimant does not provide guiding services or hire out assisting guides on his own.  He referenced guided bear hunting on his website hoping he could generate taxidermy business (id.).

43) Gilbert Huntington guided hunters for Bearskin in October 2011.  He assisted removing a 40 horsepower boat motor with a jet unit from a small boat.  Mr. Huntington estimated the boat motor weighed approximately 130 pounds.  Mr. Huntington recalled Mr. Lind being inside the boat and he, Claimant, and Craig Hill being outside the boat.  A four wheeler with a trailer was backed up near the boat, and the trailer was up against the boat.  He recalled a very low grade, gradual slope between the water’s edge and the place where the motor was going to be repaired.  Mr. Huntington remained at the camp until after Claimant left and he observed Claimant having no physical difficulty performing any work.  According to Mr. Huntington, Claimant never said he hurt his back but conceded he had prior back problems.  Brown bears can weigh from 500 to 1000 pounds; their skins can weigh from 100 to 150 pounds.  One must turn the bear over to skin it and this can be difficult.  A bear skull can weigh over 40 pounds.  The most difficult part is packing the bear skin out, as the terrain can be very uneven.  Mr. Huntington recalled Claimant was friendly, talkative, and mentioned having back problems from rodeo riding years earlier.  Claimant did not appear to have difficulty getting along with anyone at the hunting camp.  Mr. Huntington conceded he was working as an assistant guide for Mr. Lind.  He never went on a hunt with Claimant, and never saw him skin an animal, but did see him assist in “fleshing” a bear hide (Huntington).

44) On March 1, 2012, the fund filed an answer to Claimant’s claim, explaining its position concerning payment, and asserting the claim failed to satisfy all conditions necessary for Claimant to qualify for workers’ compensation benefits from the fund (Answer to Employee’s Claim for Benefits from the Workers’ Compensation Benefits Guaranty Fund, March 1, 2012).

45) Neither Bearskin nor the fund ever controverted Claimant’s claim (record).

46) On June 18, 2012, attorney Burt Mason entered his appearance on Claimant’s behalf (entry of appearance, June 15, 2012).

47) On June 20, 2012, Claimant’s attorney appeared at a prehearing conference and amended Claimant’s claim to include attorney’s fees and costs, PPI, and requested joinder of the fund as a party (Prehearing Conference Summary, June 20, 2012).

48) On August 14, 2012, Claimant saw a physician and complained of back pain since an October 2011 injury in Alaska.  Claimant’s back pain radiated down his left leg though it originally started down the right leg (chart note, August 14, 2012).

49) On August 16, 2012, Claimant underwent a magnetic resonance imaging (MRI) scan.  The radiologist’s impression was: Grade I, L5-S1 anteriolisthesis as a result of chronic, moderate, displaced, bilateral, L5 pars interarticularis defects resulting in significant compression of the bilateral exiting L5 nerve roots; multilevel additional diffused disk bulging; and exiting nerve root compression.  The radiologist also stated the pars defects “along with mild diffuse disk bulging” resulted in “very severe” bilateral neural foraminal narrowing including significant compression of the bilateral exiting L5 nerve roots (MRI report, August 16, 2012).

50) On August 17, 2012, Claimant filed evidence of prescription medications purchased at a drug store on November 9, 2011, and on December 1, 2011.  Dr. Faulhaber prescribed the medications which included Norflex and Ibuprofen.  These prescriptions totaled $106.85 (Notice of Intent to Rely, with attachments, August 14, 2012).

51) On November 21, 2012 at a prehearing conference, the parties agreed to a hearing on March 5, 2013 (Prehearing Conference Summary, November 21, 2012).

52) On February 6, 2013, Dr. Bald examined Claimant at the fund’s request and prepared a report.  Claimant stipulated Dr. Bald is an expert in orthopedic surgery.  When examining Claimant, Dr. Bald could not review the actual lumbar MRI scan because his computer was not compatible with the MRI computer disk.  Since performing his examination, Dr. Bald has reviewed the MRI scan and additional medical records.  He diagnosed bilateral L5 spondylolysis, congenital and pre-existing the October 4, 2011 injury.  Dr. Bald described how the bony elements in the spine protect the spinal cord from injury.  Sometimes, when a child is developing in the womb, the bony elements do not properly attach and there is a gap, creating a weakness.  This happens almost always at the lowest spinal level.  Over time and with aging, the discs between the affected levels deteriorate from stress placed on the discs resulting from this abnormality.  The vertebrae begin to slip forward over the adjacent joint.  When this occurs, the condition becomes “spondylolisthesis,” which means “slippage.”  This is what Claimant has.  Spondylolisthesis is progressive and never gets better with time.  Nothing can improve it except surgery.  Early on, patients with this condition try to control symptoms by taking medication, limiting activity, and performing exercises.  Nevertheless, the condition will worsen with time.  Symptomatically, patients with this condition describe “back pain.”  It is typically intermittent and activity related.  Commonly, as the condition progresses, back pain becomes more constant.  As the slippage gets worse, patients develop sciatica because the slippage narrows the gap through which the lumbar nerve roots exit the spinal canal and frequently this causes contact on the nerve root, pinching it, which causes leg pain.  In some cases, the slippage can also cause damage to the spinal cord.  “Isthmic” spondylolisthesis is based primarily on the congenital abnormality, which has progressed.  Surgical fusion is the only treatment, which is likely to provide Claimant with reasonable symptomatic improvement.  It is likely Claimant suffered injury to his low back when he moved the outboard motor on October 4, 2011.  He had “some flare” of his symptoms resulting from this work injury.  When asked what “the substantial cause” of Claimant’s “condition” is, Dr. Bald opined Claimant’s October 2011 work injury was relatively minor compared to the congenital, pre-existing condition.  In Dr. Bald’s opinion, had Claimant not had the October 4, 2011 injury, Claimant’s symptoms and need for treatment would be exactly the same as they are now and he would still need surgery.  Dr. Bald had difficulty trusting Claimant’s history and believed the spondylolisthesis diagnosis in PA Flannery’s medical records could have only come from Claimant, even though when he saw Dr. Bald, Claimant said he was unaware he ever had a pre-existing back problem.  Dr. Bald disagreed there are “herniated disks” at L3, L4, and L5.  In his opinion, Claimant has “wear and tear arthritis” in his lumbar spine related to spondylolisthesis, but not to his October 4, 2011 injury.  In his view, these degenerative disks are not causing symptoms and are not unlike what would be found in an uninjured or “normal” person’s spine at Claimant’s age.  Dr. Bald believes Claimant incurred “a minor injury” at work on October 4, 2011, and, because he has a history of low back pain, has learned to adapt to back pain flares and protect his spine so he could continue doing “back intensive labor” (Bald).

53) On cross-examination, Dr. Bald agreed the spondylolisthesis diagnosis is based primarily on the MRI scan.  However, Claimant also has a “bony step off” on his spine, which is palpable and clearly observable to an orthopedic surgeon.  Only spondylolisthesis can cause this physical finding.  If Dr. Bald were Claimant’s treating physician, and for some reason surgery was not an option, he would place Claimant on work restrictions.  He would limit Claimant’s heavy lifting or anything potentially aggravating or worsening to the underlying spondylolisthesis because this would make the condition more difficult to treat in the future.  In his opinion, Claimant is capable of working, but he should avoid any heavy work.  Dr. Bald is unaware of any medical records stating Claimant needed surgery before October 4, 2011.  At a minimum, Claimant needs an L5-S1 fusion with instrumentation, though surgical options may differ among orthopedic surgeons.  He may also need the fusion extended to the L4-5 level, but fusing the lower lumbar level will likely cause the degeneration above to progress more rapidly.  Extending the fusion to L4-5 is probably a good idea and a preventative measure to prevent further surgery in four or five years (id.).

54) The annular ligament holds the disk material in place.  When a disk herniates, the ligament is traumatically torn in one spot and the nucleus leaks out.  Claimant’s disks do not have localized herniations, but rather, they have chronic, disk flattening caused by gradual degeneration, not an acute injury, in Dr. Bald’s opinion.  In Dr. Bald’s view, it is extremely unlikely Claimant actually tore an annular ligament around a disk in October 2011, because if he had done so, he would have been in severe pain and probably would not have been able to continue working as he did (id.).

55) In Dr. Bald’s opinion, the October 4, 2011 incident was “the substantial cause” of a “back strain.”  The October 4, 2011 incident was “probably” the substantial cause of Claimant seeking medical care on November 7, 2011.  In Dr. Bald’s opinion, the injury remained the substantial cause of the need for medical treatment with Dr. Faulhaber for the first two or three post-injury medical visits.  At some point, in Dr. Bald’s opinion, the back strain component resolved and Claimant’s continuing symptoms became the result of spondylolisthesis.  In normal, healthy backs, a typical, acute back strain will resolve in six to eight weeks.  In Claimant’s case, Dr. Bald opined Claimant had a back strain and temporarily flared his spondylolisthesis.  Both these work-related injuries, the strain and the flare, would have resolved within three months of October 4, 2011.  Though the work injuries, including lifting the boat motor and pulling on the boat motor rope, “certainly” combined with pre-existing spondylolisthesis, in Dr. Bald’s opinion the work injury caused no structural change in Claimant’s back.  He further reiterated if the work injuries had never happened, Claimant’s back would be in the same condition and he would need the same treatment he needs now (id.).

56) Mary Browning participated in a bear hunt in October 2011, and Claimant was her guide for part of a day with another guide and by himself for a full day.  Ms. Browning shot a bear while Claimant guided her.  Claimant carried his rifle and backpack, which carried the spotting scope.  Both she and Claimant ran “about four football fields” to obtain a bear.  Claimant ran faster than she; Ms. Browning was winded and Claimant carried her rifle as well as his own.  They ran through an Alder patch, which had rather uneven terrain.  After Ms. Browning shot the bear, Claimant retrieved the boat and drove it near where the dead bear was lying, skinned the bear, cut off the skull and placed the skull and skin into the boat and returned to camp.  Claimant did not display any physical discomfort when he was running or skinning the bear.  He did not say anything about being injured while at work.  Claimant was very pleasant and friendly at all times (Huntington).
57) Dan Arndt participated in a bear hunt after October 4, 2011, and Claimant was his guide.  He observed Claimant and slept in the same room with him.  Claimant never mentioned anything about being injured at work.  He once mentioned he had injured his back while participating in rodeos many years earlier.  Claimant was very friendly, talkative and liked to tell stories.  Mr. Arndt observed Claimant carrying a backpack, which Mr. Arndt described as the “biggest backpack” he “had ever seen” in all his years hunting.  Mr. Arndt thought Claimant was very fit and healthy, running frequently during target practice to retrieve targets.  Mr. Arndt observed Claimant skinning a bear on one occasion.  Another bear was attracted to the bear Claimant helped skin and Claimant was yelling and jumping around to warn others another bear was nearby.  Mr. Arndt described Claimant as “animated” and noticed he ably assisted in moving boats and handling the bear.  On one occasion, around October 16 or 17, 2011, Mr. Arndt noticed Claimant carried Steven King’s gun and pack back to camp along with his own (Arndt).
58) Ron Lind owns Bearskin Creek Guides.  He identified several types of “guiding” licenses.  These include “assistant guide,” “class A,” and “registered guide” in order of authority from least to most.  An assistant cannot book their own hunts but a registered guide may.  An assistant guide must be a “packer” for a registered guide for one year and obtain a letter attesting to the applicant’s ability to prepare wild animals.  A “class A” guide has the right to “hold a camp down,” when the registered guide is not present.  In other words, the “class A” guide is “second in command” under the registered guide.  To become a registered guide, one must be an assistant guide for three years, be a “class A” guide for three years and take a test.  Eight to 10 clients must write reference letters for the applicant to become a registered guide.  Bearskin guides hunters from Chignik Village on the river system and uses aluminum boats.  During bear season, prey is found by trolling along river banks and looking for bears feeding on salmon (Lind).  

59) At the time of Claimant’s injury, Bearskin employed five “guides” including Claimant (id.).  

60) In Mr. Lind’s experience, bear skins weigh on average anywhere from 80 to 150 pounds.  Hunters like to have pictures taken with their deceased bears.  This sometimes requires moving dead bears around to pose them for pictures.  After photographs, the assistant guide must turn the bear to skin it and must remove the bear’s skull for state testing purposes (id.).

61) Claimant worked for Bearskin in October 2011 as an assistant guide and never appeared unable to do the work (id.).

62) Mr. Lind thought Claimant was a registered guide when he called him on the phone in September to ask him to come to Alaska to work for him guiding.  Mr. Lind based this conclusion on Claimant’s business card, which says “Alaskan Registered Guide # 6905” (id.).

63) Claimant, had he been injured or had he said he was injured, could have left camp early but he never asked Mr. Lind if could leave early (id.).

64) Mr. Lind thinks the boat motor Claimant helped him move weighed “a couple of hundred pounds.”  Before they moved the boat motor, according to Mr. Lind, Claimant mentioned he had a sore back.  Mr. Lind testified he just looked at the other men, who looked back at him, Mr. Lind asked Claimant why he was guiding if he had a sore back, and Claimant reportedly said “oh, never mind, it’s okay.”  They all continued to move the boat motor.  Mr. Lind said he was in the boat and had his hand underwater loosening the bolts holding the motor onto the boat.  Three other men including Claimant moved the motor from the boat onto a four-wheeler.  According to Mr. Lind, Claimant never told him he injured his back while working as a guide for Bearskin.  Mr. Lind spoke to Claimant about an unrelated matter immediately after he left the hunting camp, and was in Seattle, and again Claimant did not mention anything about hurting his back at work according to Mr. Lind (id.).

65) Larry Rogers was an assistant guide in October 2011, and also worked for Bearskin.  He was familiar with the boat motor lifting incident.  Mr. Lind was inside the boat trying to get the motor to move and Claimant was in the water helping to lift the motor to remove it from the boat.  Claimant was trying to “hoist off” the motor and “wrenched his back” (Larry Rogers deposition, February 19, 2013, at 6).  You “could tell by the way” Claimant reacted after he lifted and twisted that he was “definitely” hurt.  Ron Lind was present when this occurred.  According to Mr. Rogers, all persons present “reacted to it” and later in the evening Claimant complained about his back and mentioned it “a number of times” (id. at 7).  Mr. Rogers also witnessed the later boat starter rope incident when the rope broke while Claimant was pulling on it.  On the latter occasion, Claimant “spun around” when the rope broke and Mr. Rogers thinks Claimant hurt his back again (id. at 8).  

66) Bearskin’s business was to “take people hunting,” and the assistant guide’s job was “to take people hunting.”  Mr. Lind had authority to hire and fire assistant guides, obtain hunters, and tell the guides where to go hunting and whom to take (id. at 9).  Bearskin provided boats, motors and other necessities, and paid the assistant guides by the day (id.).

67) Craig Hill was also an assistant guide for Bearskin in October 2011 (Craig Hill deposition, February 19, 2013, at 5).  He assisted removing the approximately 200 pound boat motor from the boat.  Four people assisted including Claimant and Ron Lind (id. at 8-9).  They moved the boat motor approximately 14 feet onto a four wheeler (id.).  As they were lifting the boat motor, Mr. Hill heard Claimant say something to the effect of “that didn’t feel good.”  After the boat motor lifting incident, Mr. Hill observed Claimant able to perform his guiding duties.  These duties included “packing” (carrying) packs, climbing mountains, packing a gun all day, packing some of the clients’ gear, driving a boat, and skinning bears (id. at 10-12).  After the initial incident, Claimant never complained to Mr. Hill about his low back hurting (id.).

68) On cross-examination, Mr. Hill agreed Ron Lind owned Bearskin Creek Guides, and guided hunters, which is what Mr. Hill was doing for Bearskin in October 2011 (id. at 13-14).  Ron Lind had authority to hire and fire people, told him where to take the hunters, provided the hunters, and provided boats, motors and other gear he needed; Bearskin paid Mr. Hill by the day, and he received tips from hunters (id. at 14-15).  

69) Sean Flannery has been a physician’s assistant (PA) for 13 years, working in a family practice clinic (Flannery deposition, February 28, 2013, at 5).  He treats back injuries and refers patients to a specialist if they have “something that’s complex” (id. at 6).  He has seen and treated Claimant since January 1998 (id. at 7).  PA Flannery’s medical records have a gap in treatment between February 24, 2004, and August 14, 2012 (id. at 12).  When PA Flannery saw Claimant in August 2012, after his work injury, he needed assistance just to sit up on the examination table (id. at 17).  He was in a “lot of pain” (id.).  By this time, Claimant had sciatica down his right leg (id. at 19).  At times when PA Flannery had seen Claimant before October 2011, Claimant was able to work and had no right leg symptoms related to his back (id. at 22).  So far as PA Flannery knew, though Claimant had pre-existing spondylolisthesis, he was able to “deal with it” before October 2011, and live with whatever back pain he experienced with occasional visits to physicians and some “pretty mild” medications (id.).  By August or September 2012, however, Claimant was not able to work because of the “pain as he looked to be in” (id. at 23).  By that time, Claimant needed significant medical care including surgery (id.).  When asked to list all substantial factors in Claimant’s disability or need for medical treatment, PA Flannery listed: heavy lifting; twisting, “that type of thing,” as in lifting “a very heavy 300 pound boat motor” (id. at 24-25).  Although PA Flannery did not list spondylolisthesis as a substantial factor in Claimant’s low back related disability and need for medical care, in his opinion “lifting the boat motor” is more substantial than the “underlying degeneration” (id.).  In PA Flannery’s opinion, in August and September 2012, Claimant was not medically stable because he needed surgery to address his low back (id. at 25-26).  

70) On cross-examination, PA Flannery conceded he had roughly a month-long rotation in orthopedic medicine while training to be a PA (id. at 27).  He understands residency for orthopedic surgeons is three years after medical school (id. at 27-28).  He is not an expert in orthopedic medicine, and may defer to an orthopedic surgeon’s opinion (id. at 30).  PA Flannery had not seen medical records from Spanish Peaks clinic or Dr. Bald’s report (id. at 31-32).  PA Flannery referred Claimant to a neurosurgeon (id. at 34).  When Claimant saw PA Flannery in August 2012, Claimant stated he had experienced “immediate pain” following his work injury lifting a boat motor (id. at 37).  In PA Flannery’s opinion, on October 4, 2011, when Claimant lifted the boat motor at work, he could have bulged a disk or he could have exacerbated the spondylolisthesis to pinch the nerve root (id. at 39).  Given this injury mechanism, PA Flannery opined it was hard for Claimant to do any heavy lifting, pushing or pulling after such an injury (id. at 40).  It is possible Claimant could have injured his lower back on October 4, 2011, had some immediate pain which flared up temporarily so he could only function “mildly.”  Such injury could cause inflammation a few days later with increased symptoms (id.).  He conceded spondylolisthesis is often congenital and progressive (id. at 44-45).  Claimant had a well-documented history of spondylolisthesis, and a history of low back and leg pain exacerbation upon physical activity, such as painting (id. at 47-48).  PA Flannery had seen no medical records documenting any back pain between 2004 and 2012.  He would have to review any such reports to see if they made any difference in his causation opinion (id. at 53).  PA Flannery’s opinions are based primarily on Claimant telling him his symptoms came “from right after lifting the 300 pound boat motor,” which “created a major change in his symptoms” (id. at 54).  PA Flannery would be surprised if, the day after the boat motor lifting incident, Claimant could participate in vigorous physical activity like killing and skinning a bear, and carrying an 80 pound bear skin, without experiencing severe low back pain (id. at 57 - 60).  

71) On March 1, 2013, the fund filed a petition to continue the March 13, 2013 hearing because the fund requested an SIME (Fund’s Petition for a Continuance of Hearing, March 1, 2013).

72) Claimant’s attorney itemized approximately $39,935 in attorney’s fees and costs, including time spent at hearing on March 13, 2013 (statement of legal services rendered, March 6, 2013 supplemental statement of legal services rendered, March 12, 2013; Mason).

73) Claimant’s attorney bills at $350 per hour, which is a reasonable hourly fee for an attorney with his extensive experience litigating workers’ compensation cases on a contingency basis representing injured workers (id.; experience, judgment, and inferences drawn from all the above).

74) If Claimant prevails on primary issues, i.e., his employee status with Bearskin and a compensable injury, and does not prevail on his other issues, the benefit to Claimant as a result of his attorney’s legal services will be relatively minimal (experience, judgment, and inferences drawn from all the above).

75) Within days of receiving Dr. Bald’s EME report, Claimant made discovery requests to the fund concerning Dr. bald.  Claimant made his requests as soon as reasonably possible after receiving Dr. Bald’s report.  By the time the hearing occurred, 20 days had not yet expired since Claimant made his discovery request and the fund had no responded for this reason (parties’ hearing statements; experience, judgment and inferences drawn from the above).  
76) Claimant did not use the discovery the fund provided at hearing in respect to Dr. Bald when he cross-examined Dr. Bald at hearing (observations).

77) Workers’ compensation insurance premiums for physically demanding and dangerous jobs can be expensive (experience, judgment, and inferences drawn from all the above).

78) Housing and hunting facilities in the Bush are of significant value as they are relatively few in number (id.).  
79) Lifting and twisting is a well-known cause of lower back injuries (id.).

PRINCIPLES OF LAW

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  A finding reasonable persons would find employment was a cause of the employee’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.”  Id. at 534.  However, there is also no reason to suppose Board members who so find “are either irrational or arbitrary.”  That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” (id.).

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

Under pre-2005 law, a preexisting disease or infirmity does not disqualify a claim under the work-connection requirement if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the death or disability for which compensation is sought.  Thornton v. Alaska Workmen’s Compensation Bd., 411 P.2d 209, 210 (Alaska 1966).  In Burgess Constr. Co. v. Smallwood, 623 P.2d 312, 317 (Alaska 1981), the Alaska Supreme Court addressed the causation question in aggravation, acceleration or combination cases and held a claim is compensable upon a showing employment aggravated, accelerated, or combined with a preexisting condition to produce disability.  Id, at 315 (citing Thornton, 411 P.2d 209, 210; Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595-96 (Alaska 1979); Hawkins v. Green Associated, 559 P.2d 118, 119 (Alaska 1977); Beauchamp v. Employers Liability Assurance Corp., 477 P.2d 993, 997 (Alaska 1970); 1 A. Larson, Workmen’s Compensation Law s 12.20 at 276 (1978)).  Liability is imposed whenever employment is established as a causal factor in the disability and a causal factor is a legal cause if “it is a substantial factor in bringing about the harm” or disability at issue.  Smallwood, 623 P.2d at 317.  The court stated, therefore, the causation question in Smallwood was whether employment aggravated, accelerated or combined with an employee’s preexisting condition so as to be “a substantial factor” in bringing about his disability.  Id. 

“An employee’s preexisting condition” will not relieve an employer from liability in a proper case (Rogers & Babler, 747 P.2d 528, at  534).  In Rogers & Babler, the Alaska Supreme Court discussed factors considered when determining whether an aggravation, acceleration or combination is “a substantial factor” in the resulting disability.  It adopted the “but for” cause-in-fact test in cases involving a preexisting condition and an aggravation, but held the test does not mean a claimant must prove “but for” the subsequent trauma the claimant would not be disabled.  Instead, the claimant only must prove “but for” the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree.  In other words, the claimant must prove the aggravation, acceleration or combination was “a substantial factor” in the resulting disability.  Id. at 533.  A finding disability would not have occurred “but for” employment may be supported not only by a doctor’s testimony, but “inferentially from the fact” an injured worker “had been able to continue working despite pain prior to” the subject employment “but required surgery after that employment” (id.). 

“Thus, for an employee to establish an aggravation claim under workers’ compensation law, the employment need only have been ‘a substantial factor in bringing about the disability.’  Hester v. State, Public Employees’ Retirement Board, 817 P.2d 472 (Alaska 1991) suggests when a job worsens an employee’s “disease” so he can is no longer “capable of working,” that constitutes an ‘aggravation’ -- even when the job does not actually worsen the underlying “condition.”  “It is basic that an accident which produces injury by precipitating the development of a latent condition or by aggravating a preexisting condition is a cause of that injury.”  Id. at 475; citing 22 Am.Jur.2d Damages § 280 (1988); see also, LaMoureaux v. Totem Ocean Trailer Express, Inc., 632 P.2d 539 (Alaska 1981).  “We believe that increased pain or other symptoms can be as disabling as deterioration of the underlying disease itself.”  Hester, 817 P.2d at 476, n. 7.

In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Alaska Supreme Court concluded: “Thus, for an employee to establish an aggravation claim under workers’ compensation law, the employment need only have been “a substantial factor in bringing about the disability” (id.; emphasis in original).
Smallwood, Rogers & Babler, Hester and DeYonge were based on the causation standard applied in workers’ compensation cases prior to the Act’s 2005 amendments, which imposed liability whenever employment was “a substantial factor” in an employee’s disability, death or need for medical treatment.  City of Seward v. Hansen, AWCAC Decision No. 146 at 10 (January 21, 2011).  In 2005, the legal “causation” definition changed to “contract” the Act’s coverage.  For an injury occurring on or after November 7, 2005, the board must evaluate the relative contribution of all causes of disability, death or need for medical treatment and award benefits if employment is, in relation to all other causes, “the substantial cause” of the disability, death or need for medical treatment.  Hansen, at 11-14.  When all causes are compared, only one cause can be “the substantial cause.”  Id.  

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

Section 095(k) and §110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering §135(a) and §155(h), wide discretion exists under AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007) at 8, in which it confirmed, as follows:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated in dicta, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  The AWCAC further outlined the board’s authority to order an SIME under §110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it 
(id. at 5).

Medical benefits including continuing care are covered by AS 23.30.120(a)’s presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-65 (Alaska 1991).  In complex medical cases, medical evidence is often necessary to establish the preliminary link between the work injury and the ongoing disabilities.  Burgess Const. Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).
AS 23.30.108. . . .
. . .

(c) . . .  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions . . . including dismissing the party’s claim, petition or defense. . . .

AS 23.30.120.  Presumptions  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. . . .

An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the claim and his employment.  The employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the claim and the employment.  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).   The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, once the preliminary link is established, the presumption is raised and attaches to the claim; the employer has the burden to overcome the raised presumption by coming forward with substantial evidence the claim is somehow not compensable.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Id. at 1046.  The employer’s evidence is viewed in isolation, without regard to the employee’s evidence.  Id. at 1055.  Therefore, credibility questions and weight accorded the employer’s evidence is deferred until after it is decided if the employer produced a sufficient quantum of evidence to rebut the presumption.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994); citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If the employer produces substantial evidence in claims not involving “work-relatedness” that the claim is somehow not compensable, the presumption drops out, and the employee must prove all case elements by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381; citing, Miller v. ITT Services, 577 P 2d. 1044, 1046.  The party with the burden of proving asserted facts by a preponderance of evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Board decisions must be supported by “substantial evidence,” i.e., “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”  Miller, 577 P.2d at 1049.  This standard is used in determining whether an employer rebutted the §120 presumption (id. at 1046).  

For injuries occurring after the 2005 Act amendments, if the employee establishes the link, the presumption may be overcome at the second stage when the employer or the fund presents substantial evidence, which demonstrates a cause other than employment played a greater role in causing the disability or need for medical treatment.  Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150, at 7 (March 25, 2011).  Because the board considers the employer’s and fund’s evidence by itself and does not weigh the employee’s evidence against the employer’s or fund’s rebuttal evidence, credibility is not examined at the second stage.  See, e.g., Veco, Inc. v. Wolfer, 693 P.2d 865, 869-70 (Alaska 1985).  

If the board finds the employer’s or fund’s evidence is sufficient to rebut the presumption, it drops out and the employee must prove his case by a preponderance of the evidence.  He must prove that in relation to other causes, employment was “the substantial cause” of the disability or need for medical treatment.  Runstrom, AWCAC Decision No. 150, at 8.  This means the employee must “induce a belief” in the fact finders’ minds the facts being asserted are probably true.  Saxton, 395 P.2d at 72 (Alaska 1964).  In the third step, evidence is weighed, inferences are drawn from the evidence, and credibility is considered.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005).  The board has sole discretion to determine weight accorded to medical testimony and reports.  When doctors’ opinions disagree, the board determines which has greater credibility.  Moore v. Afognak Native Corp., AWCAC Decision. No. 087 at 11 (August 25, 2008).  In determining whether there is substantial evidence to support a Board decision, a court “must take into account whatever in the record fairly detracts from its weight.”  Delaney v. Alaska Airlines, 693 P.2d 859, 863-64 n. 2 (Alaska 1985) overruled on other grounds 741 P.2d 634, 639 (Alaska 1987) (quoting Universal Camera Corp. v. NLRB, 340 U.S. 474 (1950)).

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.145.  Attorney Fees. . . .

. . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.  Harnish Group, Inc., 160 P.3d 149 (Alaska 2007).  Attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them.  Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).  Fees for time spent on de minimis issues will not be reduced if the employee prevails on the primary issues at hearing.  Uresco Construction Materials, Inc. v. Porteleki, AWCAC Decision No. 152 at 14-16 (May 11, 2011).  
AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.395.  Definitions.  In this chapter,

. . .

(2) ‘arising out of and in the course of employment’ includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes recreational league activities sponsored by the employer, unless participation is required as a condition of employment, and activities of a personal nature away from employer-provided facilities;

. . .

(19) ‘employee’ means an employee employed by an employer as defined in (20) of this section;

(20) ‘employer’ means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state;

. . .

(24) ‘injury’ means accidental injury or death arising out of and in the course of employment, . . . .

8 AAC 45.180.  Costs and attorney’s fees.  

. . .

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed. . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under 
AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.

(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

. . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. . . .

8 AAC 45.890. Determining employee status.  For purposes of AS 23.30.395 (19) and this chapter, the board will determine whether a person is an ‘employee’ based on the relative-nature-of-the-work test.  The test will include a determination under (1) - (6) of this section.  Paragraphs (1) and (2) of this section are the most important factors, and at least one of these two factors must be resolved in favor of an ‘employee’ status for the board to find that a person is an employee.  The board will consider whether the work 

(1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer 

(A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status; 

(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status; 

(C) has the right to extensive supervision of the work then there is a strong inference of employee status; 

(D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status; 

(E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and 

(F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed; 

(2) is a regular part of the employer’s business or service; if it is a regular part of the employer’s business, there is an inference of employee status; 

(3) can be expected to carry its own accident burden; this element is more important than (4) - (6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status; 

(4) involves little or no skill or experience; if so, there is an inference of employee status; 

(5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status; 

(6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status. 

Before an employer-employee relationship exists under the Act, an express or implied contract of employment must exist.  Alaska Pulp Co. v. United Paperworkers Intern. Union, 791 P.2d 1008, 1010 (Alaska 1990).  Formation of such a contract generally requires mutual assent and consideration.  Id.  An important purpose underlying the contract of employment requirement is to avoid “thrust[ing] upon a worker an employee status to which he has never consented . . . [since doing so] might well deprive him of valuable rights. . . .”  Id. at 1011.

ANALYSIS

1) Was the oral order to not continue the hearing correct?

Prior to hearing, the fund petitioned for a hearing continuance.  However, at hearing, because its medical expert was available to testify, and because it waived its right to further examine PA Flannery, the fund withdrew its continuance request.  Claimant objected to a continuance and accordingly did not object to the fund withdrawing its continuance request.  Therefore, the hearing continuance request was moot and the decision to not continue the hearing was correct.

2) Was the oral order denying the fund’s petition for an SIME correct?

Before hearing, the fund also petitioned for an SIME.  AS 23.30.095(k).  At hearing, the fund vacillated somewhat on its request but ultimately argued an SIME was necessary to address medical disputes and to assist the fact finders in resolving the case.  Claimant argued this is a “simple case” and objected to delays associated with an SIME, citing the law’s requirement for a quick, efficient, speedy, and simple remedy.  AS 23.30.001(1); AS 23.30.005.

Claimant is correct in saying this is a relatively simple, straightforward case.  He felt comfortable with his medical evidence presented at hearing.  As there appeared at hearing to be adequate medical evidence in the file, and adequate testimony upon which to base a decision, and this situation did not change as the hearing progressed, the oral order denying the fund’s SIME request was within the panel’s discretion.  Bah; Smith; AS 23.30.135.  Claimant did not change his position on the SIME request during the hearing.  There remains sufficient medical evidence in the file upon which to base a decision.  No further medical evidence is required to best ascertain the parties’ rights.  AS 23.30.135.  Therefore, the oral order denying the SIME request was correct.

3) Were the oral orders directing the fund to provide immediate discovery to Claimant, and denying Claimant’s oral petition to disallow Dr. Bald’s testimony correct?

Claimant requested discovery from the fund concerning Dr. Bald.  Claimant made his discovery request as soon as reasonably possible after receiving Dr. Bald’s EME report.  However, by the time the hearing occurred, 20 days had not yet expired since Claimant made his discovery request.  The fund had the requested discovery, but withheld it from Claimant arguing the time it had to respond to the discovery request had not yet expired.  

The fund’s position was not well taken.  The law contemplates a quick, efficient, summary and simple process and procedure.  AS 23.30.001(1); AS 23.30.005(h).  The fund’s withholding of the requested discovery under these circumstances was neither summary nor simple.  Furthermore, withholding discovery on this technicality, knowing the 20 day response period would not run until after the hearing was completed, did not help ensure quick, efficient, fair, and predictable delivery of indemnity and medical benefits to Claimant, if he is entitled to them, at a reasonable cost to Bearskin and consequently to the fund.  Therefore, the oral order requiring the fund to immediately divulge discovery regarding Dr. Bald to Claimant at hearing was correct and in conformance with the Act’s intent.  AS 23.30.001(1); AS 23.30.005(h); AS 23.30.108(c).

Had the fund not divulged the discovery at hearing, the panel would have sanctioned it.  
AS 23.30.108.  However, the fund provided the discovery and the panel gave Claimant the opportunity to review the discovery.  Claimant’s experienced counsel cross-examined Dr. Bald at length at hearing.  Claimant did not question Dr. Bald about the discovery material on cross-examination and the material did not appear to play any role in Claimant’s case.  Therefore, the fund’s inappropriate withholding of the discovery material did not prejudice Claimant.  Apart from an order to divulge the discovery immediately, no further sanction against the fund was warranted and it would not have been reasonable to exclude Dr. Bald’s testimony altogether.  The oral order denying Claimant’s request to strike Dr. Bald’s testimony was correct.  AS 23.30.135.  

4) In October 2011, was Gregory Ragan an “employee,” employed by Bearskin Creek Guides, an “employer”?

A condition precedent to applying the “relative nature of the work test” is a finding there was some kind of an employment contract between Claimant and Bearskin.  Alaska Pulp.  

A) Did the parties enter into a written or oral employment contract?

There is really no factual dispute on this point.  Therefore, the statutory presumption of compensability need not be applied.  There is no factual dispute about a telephone conversation in which Mr. Lind hired Claimant to work for Bearskin as a bear guide during the 2011 season.  It is undisputed Mr. Lind hired Claimant during that conversation to be a guide.  Therefore, the undisputed evidence shows there was a contract of hire between Mr. Lind and Claimant.  Claimant and Bearskin entered into an express, oral contract in which Bearskin hired Claimant as an assistant bear guide, for employment just before and during bear hunting season in October 2011.  The remaining question to address this issue fully is whether it was an “employer-employee” relationship, or whether Claimant was hired as an “independent contractor.”

As there remains a dispute over the type of employment contract into which the parties entered, the presumption analysis will be applied as appropriate in the relative nature of the work test, below.  This test will resolve the status issue and will determine whether Claimant was an “employee,” or was an “independent contractor” while working for Bearskin as an assistant guide

B) The “relative nature of the work” test.

Having established there was an express, oral employment contract between Claimant and Bearskin, this decision applies the “relative nature of the work” test to determine if the employment agreement created an “employer-employee” or an “independent contractor” relationship.  The “most important factors” in the “relative nature of the work test” include 8 AAC 45.890(1) and (2).  At least one of these factors must be resolved in Claimant’s favor to find he was Bearskin’s “employee.”  

The first of the two most important factors, §890(1), has multiple parts, examines the relationship between Claimant’s work vis-à-vis Bearskin and determines if Claimant’s work was a “separate calling or business.”  If Claimant had the right to “hire or terminate others” to assist in performing the services for which he was hired, there is an inference Claimant was not an employee.  The following analysis addresses these determinations:

(1) Was Claimant’s work a separate calling or business; i.e., did Claimant have the right to hire or terminate others at the time of his October 4, 2011 injury?
There is no dispute over whether or not Claimant had the right to hire or terminate others to assist in the performance of his bear guiding tasks on October 4, 2011.  Therefore, the presumption of compensability need not be applied.  Bearskin had other employees, a couple of which testified in this case.  None of them testified they had the ability or right to hire or terminate others.  Claimant had no power to hire or fire anyone to assist him in bear guiding.  Only Mr. Lind had the right to hire or terminate Bearskin employees, including assistant guides.  So far, this factor cuts in favor of Claimant being Bearskin’s employee and not an independent contractor.

A) Did Mr. Lind have the right to exercise control over the manner and means to accomplish the desired result?

There is no factual dispute on this prong and the presumption of compensability need not be applied.  Mr. Lind had the right to exercise, and exercised, considerable control over the manner and means in which Claimant accomplished his assistant guiding services.  For example, Bearskin provided all the hunters, the lodging, transportation, and told Claimant who to take hunting, when and generally where to take them.  Mr. Lind’s instructions to the assistant guides were evidence of his right to exercise control over them.  Though he did not micromanage Claimant’s guiding, Mr. Lind had the right to exert control over the hunts.  For example, as he controlled the boats, Mr. Lind could have withdrawn Claimant’s permission to use the boats thus curtailing his ability to guide hunters.  As Claimant had no boat of his own, he would have been limited in his ability to perform bear guiding services.  Mr. Lind’s right to exercise control over bear guiding activities in October 2011 creates a strong inference Claimant was Bearskin’s employee.  8 AAC 45.890(1)(A).

B) Did Mr. Lind and Claimant have the right to terminate the relationship at will, without cause?

There is no factual dispute on this prong and the presumption of compensability need not be applied.  Mr. Lind agreed Claimant could have left camp early and terminated the relationship any time he wanted.  Claimant did not disagree with this assertion.  These facts create a strong inference Claimant was Bearskin’s employee and not an independent contractor.  An independent contractor would be bound by his contractual relationship and subject to an action for breach had he left early.  8 AAC 45.890(1)(B).

C) Did Mr. Lind have the right to extensive supervision of Claimant’s work?

The evidence was not well developed on this point.  Given the relative dearth of evidence, there is no factual dispute on this prong and the presumption of compensability need not be applied.  The evidence discloses once Claimant was in the field with his hunters, he was guiding on his own.  Mr. Lind did not exercise extensive supervision of Claimant’s work while he was guiding.  The record does not address whether or not Mr. Lind had “the right” to exercise “extensive supervision” over Claimant’s guiding.  But, the whole point of hiring Claimant as an assistant guide was so Mr. Lind could guide more hunters during bear season without being personally present to guide each one.  Extensive supervision over Claimant’s work would have defeated this purpose.  In this instance, the lack of Mr. Lind’s extensive supervision over his assistant guides, in conjunction with the purpose behind hiring assisting guides in the first place, suggests Mr. Lind did not have the right to extensive supervision over Claimant’s guiding work and does not create an inference Claimant was Bearskin’s employee. 8 AAC 45.890(1)(C).

D) Did Mr. Lind provide the tools, instruments, and facilities to accomplish Claimant’s work and are they are of substantial value?

There is no factual dispute on this prong and the presumption of compensability need not be applied.  It is undisputed Bearskin provided the hunters, camp facilities, food, boats, motors, and everything else necessary for Claimant to perform his assistant guide services.  Bearskin provided Claimant a place to stay while at bear camp.  It is understood housing and hunting facilities in the Bush are of significant value as they are relatively few in number.  Boats and motors used to travel to bear hunting areas can be of considerable value.  This factor cuts in favor of Claimant being Bearskin’s employee and not an independent contractor.  8 AAC 45.890(1)(D).

E) Did Mr. Lind pay for Claimant’s work on an hourly or piece rate wage rather than by the job?

There is no factual dispute on this prong and the presumption of compensability need not be applied.  Bearskin paid Claimant a daily wage rather than paying him by the number of bears killed, for example.  This payment method is more similar to an hourly wage rate rather than it is to a “by the job” arrangement.  Consequently, this factor weighs in favor of Claimant being Bearskin’s employee.  8 AAC 45.890(1)(E).

In summary and on balance, the first “most important factor” preponderates in favor of Claimant being Bearskin’s employee, and not an independent contractor.  Even had the presumption of compensability applied to this prong and these sub-factors, Claimant would have proved he was Bearskin’s employee under this prong by a preponderance of the evidence.

(2) Were Claimant’s services a regular part of Bearskin’s business or service?

Once again, there is no factual dispute on this prong and the presumption of compensability need not be applied.  It is undisputed Bearskin’s business is guiding hunters and assisting them in killing, skinning and transporting bears.  While Mr. Lind could have guided one or more bear hunters on his own, it is undisputed he had assistant guides guiding other hunters concurrently.  It cannot seriously be argued that an assistant guide’s bear guiding services are not a regular part of a guide services business.  Consequently, Claimant prevails on this prong and there is an inference he was Bearskin’s employee. 8 AAC 45.890(2).

(3) Can Claimant be expected to carry his own accident burden?

There is no factual dispute on this prong and the presumption of compensability need not be applied.  Bearskin paid Claimant only $150 per day.  The bear hunting season was relatively short and lasted less than one month.  Bears and bear skins can be extremely heavy and Claimant had to move the bears to skin them and then carry the heavy bear skins and skulls at least back to a boat and into the camp.  Claimant worked, walked and ran over extremely rough terrain, caring one or more rifles and a heavy backpack, and sometimes while under stress from nearby bears with deceased relatives.  Workers’ compensation insurance premiums for relatively hazardous jobs, such as this, can be high.  Under these circumstances, it is not reasonable to expect Claimant could have afforded to carry his own accident burden.  In fact, it is undisputed Claimant did not have his own disability or workers’ compensation insurance in October 2011.  Therefore, this prong creates a strong inference in favor of Claimant being Bearskin’s employee, and is more important than the next factors.  8 AAC 45.890(3).

(4) Did Claimant’s work involve little or no skill or experience?

There is no factual dispute on this prong and the presumption of compensability need not be applied.  With due respect to Claimant’s work as an assistant guide, guiding hunters for bears in Alaska requires relatively little skill and experience.  Claimant conceded the most skill it takes is to watch out for bears and avoid “getting in trouble.”  It is no secret bears eat fish and fish are found in streams and rivers.  Therefore, assistant guides take hunters in boats down streams and rivers looking for bears “fishing” for salmon along the shoreline.  To be a licensed, assistant guide, one must be a “packer” for a registered or assistant guide for one year and obtain a letter attesting to the applicant’s ability to prepare wild animals.  Therefore, though honorable labor, Claimant’s work in this instance required relatively little skill and experience, which creates an inference he was Bearskin’s employee rather than an independent contractor.  8 AAC 45.890(4).

(5) Was the employment agreement sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job?

There is no factual dispute on this prong and the presumption of compensability need not be applied.  The employment agreement in this case was for the 2011 bear season only.  The record is not clear whether or not Bearskin would have hired Claimant in subsequent seasons.  Therefore, this factor does not create any inference Claimant was Bearskin’s employee. 

(6) Was the employment intermittent, as opposed to continuous?

There is no factual dispute on this prong and the presumption of compensability need not be applied.  Claimant’s employment with Bearskin was clearly intermittent as it was only during a specific season.  This creates a weak inference claimant was not Bearskin’s employee.  
8 AAC 45.890(6).

In summary, the overwhelming preponderance of the available evidence, and reasonable inferences drawn from it, support a conclusion Claimant was working for an “employer” Bearskin as an “employee” at the time of his October 4, 2011 injury.  Both of the two “most important factors” weigh in favor of an employer-employee relationship.  Even had the presumption of compensability applied to all the above elements, Claimant would have still proven he was Bearskin’s employee by a preponderance of the evidence.  Based upon the “relative nature the work test” in 8 AAC 45.890, Claimant was Bearskin’s “employee” and Bearskin was his “employer” as defined in 
AS 23.30.395(19)-(20) in October 2011.  Claimant’s request for an order finding him Bearskin’s employee will be granted.  Hereinafter, in the analysis, with exception of the headings, Claimant will be referred to as “Employee.”  Bearskin will be referred to as “Employer.”

5) Did Claimant suffer a work-related “injury” with Bearskin?

This issue involves a factual dispute to which the presumption of compensability applies.  Employee attached the presumption to his claim through his own testimony, stating he hurt his low back when he lifted an outboard motor and twisted, and again when he pulled on an outboard motor rope, which broke.  Employer rebutted the presumption through Mr. Lind’s testimony Employee never reported any injury and did not appear to be hurt at any time in October 2011.  The burden of production and persuasion shifts back to Employee who must prove by a preponderance of the evidence he was injured while working for Employer in October 2011.

Employee’s testimony on this point is credible.  AS 23.30.122.  Though the testimony differs somewhat, it is well understood a 40 horsepower outboard motor is “heavy.”  Weight estimates for the outboard motor ranged anywhere from 100 to 300 pounds.  There was an immaterial dispute over how many men assisted in lifting the outboard motor.  Regardless of these minor distinctions and differences, Employee credibly testified he felt pain in his lower back when he lifted the boat motor and twisted.  Lifting and twisting is a well-known cause of lower back injuries.  Whether three or four men assisted in lifting, it is unknowable if all men were lifting equally.  Furthermore, even if they lifted equally or some lifted more than Employee, these facts would not preclude Employee from injuring his low back while lifting the motor and twisting.  

Furthermore, eye witness Larry Rogers saw the boat motor lifting incident, and saw Employee’s reaction when he “wrenched his back.”  Eye witnessed Craig Hill heard Employee say something to the effect of “that didn’t feel good,” after the men lifted and moved the outboard motor.  Their testimony is impartial, consistent and credible.  AS 23.30.122.

Lastly, PA Flannery opined the October 4, 2011 boat motor incident was an “injury.”  
AS 23/.30.395(24).  Even EME physician Dr. Bald conceded it is likely Employee suffered injury to his low back when he moved the motor on October 4, 2011.  Dr. Bald opined Employee, when he lifted the boat motor and twisted, had some flare of his long-standing spondylolisthesis symptoms and also suffered a lower back “strain.”  He conceded the October 4, 2011 incident was probably the substantial cause of Employee seeking medical care on November 7, 2011.  Dr. Bald stated the injury remained the substantial cause of the need for medical treatment for approximately three months.  Thus, the weight of medical and lay evidence supports a finding Employee suffered a compensable work “injury” on October 4, 2011 when he lifted the boat motor and twisted.  Employee suffered a low back injury, which arose out of and in the course of his employment with Employer.  AS 23.30.395(2), (24).  His request for an order stating he suffered a compensable, work injury will be granted.

6) Is Claimant’s work injury with Bearskin the substantial cause of his need for any medical treatment for his lumbar spine since October 4, 2011?

This issue contains a factual dispute to which the presumption of compensability applies.  Employee attached the presumption to his claim through his own testimony, and with PA Flannery’s and Dr. Bald’s medical opinions.  Sokolowski.  As to the first three months following the October 4, 2011 injury, Employer did not rebut the statutory presumption of compensability because it provided no medical evidence to rebut the raised presumption.  Therefore, Employee prevails on the raised but unrebutted presumption for medical treatment for his lumbar spine from October 4, 2011, through January 4, 2012.  Miller.  Employee’s request for an order requiring Employer to pay for medical care for his low back October 4, 2011 through January 4, 2012, will be granted.  AS 23.30.095.

However, as to periods after January 4, 2012, Employer rebutted the presumption through Dr. Bald’s medical opinions.  Runstrom.  As to Employee’s request for continuing medical care from January 4, 2012 to the present and continuing, the presumption drops out and Employee must prove his claim for continuing medical benefits by a preponderance of the evidence.  Id.

Employee relies on PA Flannery’s testimony stating the October 4, 2011 injury is probably the cause of the need for medical care up to and including his current need for lumbar surgery.  PA Flannery’s opinion is given less weight partly because he has very little training in orthopedic issues, but mostly because he was not very familiar with Employee’s course of medical treatment for many years prior to the injury, including an eight year gap.  Furthermore, PA Flannery’s testimony is further weakened because he believed Employee was in constant pain from his low back injury from October 4, 2011, until the time PA Flannery first saw him, and continuing.  However, this is at odds with the evidence.  Notwithstanding the fact Employee immediately complained about pain after he lifted the boat motor and twisted, all witnesses testified Employee looked normal thereafter and did not appear to have any difficulty performing his guiding duties thereafter.  This unrebutted evidence breaks the causal connection relied upon by PA Flannery.  
AS 23.30.122.

By contrast, Employer and the fund relied upon Dr. Bald’s opinions.  Though Dr. Bald sounded a bit like an advocate for Employer and the fund at times, he correctly noted Employee had consistent lumbar pain complaints related to spondylolisthesis for years prior to working for Employer.  At least as early as February 25, 2002, Employee was discussing back surgery, and avoiding it if possible.  In February 2004, Employee’s medical records noted his low back pain was “chronic.”  On a previous 2008 hunt, Employee brought medication with him to Alaska in case he needed it.  In February 2010, Employee complained his back hurt from sleeping in his truck and told his physician his back pain “flares up a couple times a year.”  Just two months before arriving at Employer’s hunting site in Alaska, Employee saw his regular physician and complained of low back pain after moving a restaurant mixer which had fallen against him.  Employee was given pain medication and muscle relaxants.  

Dr. Bald stated Employee does not have a herniated disk and does not need disk surgery.  He does, however, need back surgery, which is probably a one or two level fusion to address his spondylolisthesis.  There is no question Employee’s spondylolisthesis is a pre-existing medical condition.  His August 2012 MRI showed very severe bilateral neural foraminal narrowing, which Dr. Bald attributed to the spondylolisthesis’ natural progression.  Greater weight is given to Dr. Bald’s opinion versus PA Flannery’s opinion, because unlike PA Flannery who has little experience with orthopedic injuries, Dr. Bald is an expert in orthopedic surgery.  Dr. Bald’s opinion also more closely conforms to this case’s facts, given Employee was able to continue working for the rest of the bear hunting season with no visibly apparent symptoms.  AS 23.30.122.  Employee was able to perform very physically strenuous activities including running 400 yards over rough terrain while carrying one or more rifles and a heavy backpack, and was able to jump up and down waving to other hunters to warn them of approaching bears.  If the October 4, 2011, or subsequent rope pulling incident on an unspecified date were the substantial cause of Employee’s current need for spondylolisthesis surgery, he probably would not have been able to continue working at the very high level he did for Employer after one or both injuries.  

Furthermore, PA Flannery did not even list spondylolisthesis as a substantial factor among others in Employee’s current need for low back injury.  By contrast, Dr. Bald included spondylolisthesis as a factor, and said it was the substantial cause in Employee’s current need for surgery to address his symptoms.  This case is somewhat different than other recent cases where the injured worker had a long history of back issues and even distant back surgery, but long periods of time in which the employee had no treatment to address any low back symptoms.  In this instance, Employee’s spondylolisthesis is almost certainly congenital, was progressing, was probably aggravated for about three months, probably had a lumbar back strain imposed upon it, and probably returned to its normal state within three months of the October 2011 work injuries.  Employee was seeking prescription medication for his low back symptoms just two months before he appeared at Employer’s camp.  There was also a fairly long gap between the October 4, 2011 incident and the surgical recommendation to address spondylolisthesis.  On balance, the medical evidence weighs heavily in favor of the natural progression of Employee’s spondylolisthesis as the substantial cause of his current need for lumbar surgery.  

Therefore, Employer will be responsible for Employee’s low back related medical expenses, from October 4, 2011, through January 4, 2012.  AS 23.30.095(a).  However, Employer will not be responsible for Employee’s low back medical expenses from January 4, 2012 forward, and is not responsible for surgery to address Employee’s bulging lumbar disks or spondylolisthesis.  Employee’s request for an order requiring Employer to pay for medical expenses will be granted in part and denied in part.

7) Is Claimant entitled to TTD?

This issue involves a dispute to which the presumption of compensability applies.  Generally speaking, it usually requires medical evidence to raise the presumption that a worker is disabled.  Burgess.  In some instances, medical evidence is not necessary.  However, Employee testified no medical provider ever restricted his working ability.  PA Flannery said Employee was unable to work, but it is not clear if he was simply restating Employee’s report, or making a disability opinion.  Furthermore, this decision determined any disability or need for treatment after January 4, 2012, was not related to the October 2011 injuries but is related to the preexisting spondylolisthesis.  Therefore, Employee has not raised the presumption of compensability on this issue.  Even had Employee raised the presumption, Employer would have rebutted it with Dr. Bald’s testimony.  Dr. Bald testified the work related component of Employee’s symptoms would have resolved by January 4, 2012.  Therefore, any disability Employee suffered thereafter would necessarily, in Dr. Bald’s view, be related to Employee’s congenital spondylolisthesis or normal disk degeneration, and not the October 4, 2011, or subsequent October 2011, work injuries.

As Employee presented no medical evidence substantiating his claim for disability benefits, he has not met his burden of production or persuasion.  Saxton.  Therefore, Employee’s TTD request will be denied.

8) Is Claimant entitled to a TTD rate calculated under AS 23.30.220(a)(6)? 

As he is not entitled to any TTD, there is no need to address Employee’s TTD rate adjustment claim.  There is no need to establish a TTD rate.  Employee’s TTD rate adjustment claim will be denied.

9) When is the fund liable to pay any benefits awarded in this decision?

The fund is not obligated to pay an injured worker’s claim unless this decision awards compensation and Employer defaults on paying the compensation for a period of 30 days after it is due.  8 AAC 45.177(e).  Therefore, if Employer does not pay the benefits awarded in this decision within 30 days of this decision’s date, Employer will be in default as of the 30th day.  Employee can seek a supplementary order of default, which will determine the amount in default.  At that point, the fund is responsible to pay the awarded benefits, and is subrogated to Employee’s right to recover these benefits from Employer.  Id.  

10) Is Claimant entitled to an award of attorney’s fees and costs?

There were three main issues in this case.  First, Employee claimed he was Employer’s “employee.”  Second, Employee claimed he suffered a compensable injury while so employed.  Lastly, Employee sought various benefits, most notably an award of lengthy TTD and medical care including low back fusion surgery to address his spondylolisthesis, or surgery to repair a herniated disk.  The fund, standing in Employer’s shoes, never controverted Employee’s claim.  Employer never controverted.  But, the fund and Employer both resisted Employee’s injury and his right to benefits.  Employee has prevailed on some but not all his requested claims.  Therefore, he is entitled to an attorney’s fee ward under AS 23.30.145(b).  Harnish.  

Employee has proven he was Employer’s “employee” at the time of his work injury.  Second, Employee succeeded in proving he had a compensable injury, a lumbar strain superimposed on a temporary flare-up of his spondylolisthesis.  On the other hand, Employee failed in his bid for a lengthy TTD period, and failed to obtain an order requiring Employer to pay for the most important benefit he sought -- low back surgery.  He also failed in his request for any other low back related medical care after January 4, 2012.  While Employee’s successful issues are important to him, the benefits he derives from prevailing on those issues pale in comparison to the benefits sought in his third main issue, and lost.  8 AAC 45.180(d).  This makes an attorney’s fee award rather problematic.

As for Employee’s requested costs, approximately two-thirds of his photocopies appear related to issues on which he prevailed.  Employee will be awarded $75 for photocopy expenses.  Costs to obtain medical records, $16.50 and $42 appear reasonably related to Employee’s successful claims, as do obtaining the Hill and Ragan depositions and transcripts.  Therefore, Employee will be awarded a total of $263.70 in out of pocket costs.  8 AAC 45.180(f).

Including approximately 6.5 hours spent at hearing, Employee sought approximately $39,935 in attorney’s fees.  Employee’s attorney is an experienced workers’ compensation lawyer.  His hourly rate is reasonable.  Employer and the fund vigorously opposed Employee’s claims.  Employee’s attorney was successful in obtaining an order declaring Employee an “employee” of an “employer” and in holding Employee suffered a compensable work injury arising out of and in the course of his employment with Employer.  However, the results in benefits derived from this success are insignificant compared to the TTD and medical benefits claims on which Employee was unsuccessful at hearing.  

On balance, approximately one-third of the requested fees, or $10,000, is a fair attorney’s fee under these circumstances and adequately compensates Employee’s attorney for the issues upon which he prevailed at hearing.  Harnish.  Accordingly, Employee’s attorney will be awarded $10,269.70 in attorney’s fees and costs.

CONCLUSIONS OF LAW

1) The oral order to not continue the hearing was correct.

2) The oral order denying the fund’s petition for an SIME was correct.

3) The oral orders directing the fund to provide immediate discovery to Employee, and denying Employee’s oral petition to disallow Dr. Bald’s testimony were correct.

4) In October 2011, Gregory Ragan was an “employee,” employed by Bearskin Creek Guides, an “employer.”

5) Employee did suffer a work-related injury with Employer.

6) Employee’s work injuries with Employer are the substantial cause of his need for any medical treatment related to his lumbar spine from October 4, 2011, through January 4, 2012.

7) Employee is not entitled to TTD.

8) Employee is not entitled to a TTD rate calculated under AS 23.30.220(a)(6). 

9) The fund is liable to pay any benefits awarded in this decision if Employer does not pay as required by law.

10) Employee is entitled to an award of attorney’s fees and costs.

ORDER
1) Employee’s claim he was an “employee,” employed by Bearskin Creek Guides, an “employer” in October 2011, is granted.

2) Employee’s claim he suffered a work injury with Employer in October 2011, is granted.

3) Employer is ordered to pay Employee’s low back related medical expenses for his work injuries with Employer from October 4, 2011, through January 4, 2012.

4) Employee’s claim for TTD is denied.

5) Employee’s request for an order establishing a TTD rate is denied as moot.

6) Employer is ordered to pay Employee’s attorney$10,269.70 in attorney’s fees and costs.
Dated in Anchorage, Alaska on April 23, 2013.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Worker’s Compensation Appeals Commission. 

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GREGORY G. RAGAN Employee / applicant; v. RONALD LIND, d/b/a BEARSKIN CREEK GUIDES, uninsured Employer; and the ALASKA WORKERS’ COMPENSATION BENEFITS GUARANTY FUND / defendants; Case No. 201118525; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on April 23, 2013.
















___________________________________
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