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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	AMY APPLEBEE, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

UNITED AIRLINES CORPORATION,

                                                  Employer,

                                                   and 

NEW HAMPSHIRE INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200712269
AWCB Decision No.13-0042 

Filed with AWCB Anchorage, Alaska

on April 24, 2013


United Airlines Corporation’s April 17, 2012 petition for a Social Security offset and Amy Applebee’s November 8, 2012 claim for penalties, interest, and attorney fees and were heard on February 21, 2013 in Anchorage, Alaska.  Attorney Michael Jensen represents Ms. Applebee (Employee).   Attorney Robert Bredesen represents United Airlines and New Hampshire Insurance Co. (Employer).  The record closed at the hearing’s conclusion on February 21, 2013.  
ISSUES
Employer contends it is entitled to offset a portion of the Social Security Disability Income (SSDI) payments Employee receives against Employee’s temporary total disability (TTD) benefits.  Employer further contends the offset calculation should include any cost of living adjustment (COLA) to Employee’s SSDI benefits.  Employee does not dispute that Employer is entitled to an offset, but contends Employer may not take the offset before Board approval.  Employee also contends that COLAs must be disregarded in calculating the offset.  

1.
Is Employer entitled to an offset against TTD based on Employee’s SSDI benefits, and, if so, may any SSDI COLAs be included in calculating the offset?

Employee contends benefits awarded Employee in Applebee v. United Airlines Corporation, AWCB Decision No. 12-0175 (October 9, 2012) (Applebee I) were not timely paid, and she, her attorney, and one of her doctors are entitled to penalty and interest on the late payments.  Employer contends the benefits were timely paid, or, if not, it should be granted an extension of time.  Employer also contends Employee lacks standing to assert a penalty claim on behalf of a medical provider.  

2.
Are Employee and her attorney entitled to penalties and interest on late paid benefits?

3.
May Employee assert a penalty claim on behalf of her doctor, and, if so, is the doctor entitled to a penalty and interest on the late payment?

Employee contends she is entitled to the additional attorney fees, both those incurred opposing Employer’s use of the COLA in calculating the Social Security offset and those incurred seeking penalties and interest on the late-paid benefits.  Employer contends Employee is not entitled to attorney fees as she should not prevail on either the offset issue or her claim for penalties and interest.  

4.
Is Employee entitled to additional attorney fees and costs?

FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:
1) On August 20, 2007, Employee injured her back working for Employer.  (Applebee I).  

2) Employee’s gross weekly earnings were $826.40, and she received TTD of $534.66 per week.  (Compensation Reports).

3) On June 30, 2011, following a controversion by Employer, Employee filed a workers’ compensation claim seeking TTD, permanent partial impairment (PPI), reemployment benefits, medical benefits and related transportation costs, interest, penalty, and attorney’s fees and costs.  (Claim, June 29, 2011). 

4) To enable her to receive medical treatment after Employer’s controversion, Employee and her domestic partner, Paul Eichholtz, personally paid some medical bills.  (Employee, July 19, 2012 Hearing).  

5) On January 27, 2012, the Social Security Administration notified Employee she was entitled to SSDI beginning in April 2011 at $1,024.70 per month.  That amount increased to $1,061.00 in December 2011 due to a COLA.  The notice did not identify the disability for which the benefits were being paid.  (Notice of Award, January 27, 2012).  

6) If the award of SSDI benefits is for a disability resulting from the work injury, a monthly benefit of $1,024.70 would reduce Employee’s weekly TTD to $424.65.  A monthly benefit of $1,061.00 would reduce her weekly TTD to $416.27.  (AS 23.255(b); Observation).  

7) On March 1, 2012, a prehearing was held, and a hearing on Employee’s claims was set.  (Prehearing Conference Summary, March 1, 2012).   

8) On April 16, 2012, Employer filed a petition alleging Employee was receiving SSDI benefits and seeking an offset against TTD benefits.  (Petition, April 16, 2012).  

9) The hearing on Employee’s June 30, 2011 claim was held July 19, 2012.  (Applebee I).  

10) On October 9, 2012, Applebee I issued ordering Employer to pay Employee past and future TTD, past medical costs, interest, and attorney fees.  Applebee I did not address Employer’s petition for a Social Security offset.  The decision and order included the following notice:

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers' Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.  (Applebee I)
11) On October 23, 2012, Employer issued two checks to Employee, $39,139.13 for a portion of the TTD awarded in Applebee I, and $6,336.71 for the prescription medications and transportation costs awarded.  The checks were mailed October 25, 2012, 16 days after Applebee I was issued.  (Check stubs; Postmarked envelope).  

12) Employer also issued a $47,119.70 check to Employee’s attorney on October 23, 2012 for the fees and costs awarded in Applebee I.  The check was not mailed until October 24, 2012, 15 days after Applebee I issued.  (Check; Check stub; Postmarked envelope).  

13) On October 24, 2012, Employer issued another check for $1,248.81 to Employee for TTD from October 3, through October 23 2012.  The check was mailed October 24, 2012.  (Check stub; Postmarked envelope).  The amount of the check, $1,248.81, reflects a weekly TTD rate of $416.27.  (Observation).  

14) On October 24, 2012, Employer also petitioned for reconsideration of Applebee I.  Employer sought reconsideration of Applebee I only to the extent it did not address Employer’s petition for Social Security offset.  (Petition, October 24, 2012).  

15) Employer issued 12 payments totaling $4,102.62 to Dr. Michael Gevaert at Alaska Spine Institute between November 5 and December 6, 2012, in payment of medical costs ordered in Applebee I.  (Employer’s Hearing Brief, Alaska Spine Institute statement, November 29, 2012).  

16) On November 2, 2012, Employee filed an opposition to Employer’s petition for reconsideration acknowledging Employer may be entitled to an offset based on the initial award, but not the COLA.  (Opposition, November 2, 2012).  

17) On November 7, 2012, Applebee v. United Airlines Corporation, AWCB Decision No. 12-0195 (November 7, 2012) (Applebee II) issued, denying Employer’s petition for reconsideration.

18) On November 8, 2012, Employee filed another claim seeking penalties and interest on late-paid benefits, interest, and attorney fees and costs.  (Claim, November 8, 2012).  

19) On November 27, 2012, Employer filed an answer to Employee’s November 8th claim denying penalties, interest, and attorney fees.  (Answer, November 26, 2012).  

20) Also On November 27, 2012, Employer filed a controversion denying Employee’s claim for penalties, interest, and attorney fees stating the payments had been timely made.  

21) At the January 2, 2013 prehearing conference, Employee amended her claim to include penalties and interest on late payments to Dr. Gevaert.  A hearing on Employee’s November 8, 2012 claim and Employer’s April 17, 2012 petition for Social Security offset was set for February 21, 2013.  (Prehearing Conference Summary, January 2, 2013).

22) On February 11, 2013, Employee filed an affidavit detailing attorney fees of $11,212.00 and costs of $167.34.  (Fee affidavit, February 8, 2013).  At hearing, Employee’s attorney requested an additional 1.4 hours fee for the hearing at $385.00 per hour, for a total of $11,918.34 in fees and costs.  Employer did not contest either the time spent or the hourly rate charged by Employee’s attorney.  (Record).  Employee’s attorney has many years of experience in workers’ compensation cases.  (Observation).  

PRINCIPLES OF LAW
AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

. . .

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.145. Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

AS 23.30.155. Payment of compensation . . . . .

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of the unpaid installment. The additional amount shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award as provided under AS 23.30.008 and an interlocutory injunction staying payments is allowed by the court. The additional amount shall be paid directly to the recipient to whom the unpaid compensation was to be paid

The board has consistently held that payment under the terms of an award is made when a check is deposited in the mail with sufficient postage and properly addressed to the party at the party's last known address. This has become known as “the mailbox rule.” Rangel v. Costco, AWCB Decision No. 08-187 (October 15.2008).  Accordingly, the date the check is postmarked, and not the date it is received, is the date determinative of whether a check is considered “late” for interest and penalty purposes.  Hurley v. Progressive Personal Care, AWCB Decision No. 10-0142 (August. 20, 2010).   

The Alaska Supreme Court addressed penalties under AS 23.155(f) in American International Group v. Carriere, 2 P.3d 1222 (Alaska 2000).  Although Carriere dealt with the re-issuance of a lost check, the court determined the 14 days began when the obligation to re-issue the check arose.  The replacement check was not mailed until 18 days after the obligation arose.  The court noted the legislature had created a “bright-line rule,” Id. at 1225, and stated:

Since 1981 the board has interpreted AS 23.30.155(f) to mean that an employer or insurer complies with the statute by depositing a check in the mail before the fourteen-day period expires.  We think this is a reasonable interpretation. The statute gives the board no discretion to forgive penalties, as the board has repeatedly recognized.  Because the board lacks that discretion, insurers and employers cannot rely upon appeals to fairness and justice in order to excuse faultless delays. Instead, it is appropriate that the board follow a bright line such as the “date of mailing” rule so that all parties can operate with some predictability. In the usual case in which an employer or insurer mails the check within fourteen days, and that check is ultimately received and cashed, we will not disturb the board's interpretation.  Id. at 1224-25 (footnotes omitted). 

In Municipality of Anchorage v. Monfore, AWCAC Decision No. 081, 30, (June 18, 2008), the Commission held that when a penalty is contested on the grounds a provider did timely provide a treatment plan under AS 23.30.095(c), the provider should be provided the opportunity to appear.  In a footnote, the Commission suggested an employee was not the proper party to prosecute a provider’s penalty claim because the employee has no personal interest in the penalty.  Id. at 30.  

Rambo v. Veco, Inc., AWCB Decision No. 11-0167 (November 23, 2011), reviewed several Appeals Commission and Supreme Court cases, including Monfore, and concluded that an employee had standing to assert a penalty claim on behalf of a medical provider, where the employee had paid the provider and stood to be reimbursed when the employer paid the provider.  

AS 23.30.225. Social security and pension or profit sharing plan offsets. . . . .

(b) When it is determined that, in accordance with 42 U.S.C. 401 - 433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 - 433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee's average weekly wages at the time of injury.

Burch v. Alaska Fresh Seafoods, Inc. AWCB Decision No. 08-0211 (November 12, 2008), addressed .

Under 8 AAC 45.225(b), the employer is required to secure an order from the Board before it is entitled to offset its compensation liability against the employee's SSDB entitlement. Our regulation carefully delineates the procedure the employer must follow before its petition for a social security offset will be considered by the Board.

8 AAC 45.060. Service 

(a) The board will serve a copy of the claim by certified mail, return receipt requested, upon each party or the party's representative of record. 

(b) A party shall file a document with the board, other than the annual report under AS 23.30.155 (m), either personally or by mail; the board will not accept any other form of filing. Except for a claim, a party shall serve a copy of a document filed with the board upon all parties or, if a party is represented, upon the party's representative. Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process. Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party's last known address. If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail. 

(c) A party shall file proof of service with the board. Proof of service may be made by 

(1) affidavit of service; if service was electronic or by facsimile, the affidavit must verify successfully sending the document to the party; 

(2) written statement, signed by the person making the statement upon the document served, together with proof of successfully sending the document to the party if served by facsimile or electronically; or 

(3) letter of transmittal if served by mail. 

(d) A proof of service must set out the names of the persons served, method and date of service, place of personal service or the address to which it was mailed or sent by facsimile or electronically, and verification of successful sending if required. The board will, in its discretion, refuse to consider a document when proof of its service does not conform to the requirements of this subsection. 

Although the amount of additional time allowed in section (b) when a document is served by mail has changed over time, the regulation has included some provision for additional time since 1959.  

The word “service” has several definitions depending on context.  As used in 8 AAC 45.060 it means:

[t]he exhibition or delivery of a writ, notice, injunction, etc. by an authorized person to a person who is thereby officially notified of some action or proceeding in which he is concerned and is thereby advised or warned of some action or step which he is commanded to take or to forbear.  Black’s Law Dictionary 1533 (Revised 4th ed. 1968). 

8 AAC 45.063. Computation of time.  

(a) In computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated period of time begins to run is not to be included. The last day of the period is included, unless it is a Saturday, Sunday or a legal holiday, in which case the period runs until the end of the next day which is neither a Saturday, Sunday nor a holiday. 

(b) Upon petition by a party and for good cause, the board will, in its discretion, extend any time period prescribed by this chapter. 

8 AAC 45.142. Interest 

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070 (a) for an injury that occurred on or after July 1, 2000. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. 

(b) The employer shall pay the interest 

(1) on late-paid time-loss compensation to the employee or, if deceased, to the employee's beneficiary or estate; 

(2) on late-paid death benefits to the widow, widower, child or children, or other beneficiary who is entitled to the death benefits, or the employee's estate; 

(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee's beneficiary or estate, if the employee has paid the provider or the medical benefits; 

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid. 

8 AAC 45.225. Social security and pension or profit sharing plan offsets.  . . . .

(b) An employer may reduce an employee's weekly compensation under AS 23.30.225 (b) by 

(1) getting a copy of the Social Security Administration's award showing the 

(A) employee is being paid disability benefits; 

(B) disability for which the benefits are paid; 

(C) amount, month, and year of the employee's initial entitlement; and 

(D) amount, month, and year of each dependent's initial entitlement; 

(2) computing the reduction using the employee or beneficiary's initial entitlement, excluding any cost-of-living adjustments; 

(3) completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration's award letter; 

(4) filing an affidavit of readiness for hearing in accordance with 8 AAC 45.070(b); and 

(5) after a hearing and an order by the board granting the reduction, completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee. (emphasis added).  

Burch v. Alaska Fresh Seafoods, Inc. AWCB Decision No. 08-0211 (November 12, 2008), addressed the requirements of 8 AAC 45.225(b):

[T]he employer is required to secure an order from the Board before it is entitled to offset its compensation liability against the employee's SSDB entitlement. Our regulation carefully delineates the procedure the employer must follow before its petition for a social security offset will be considered by the Board.

8 AAC 45.195. Waiver of procedures 

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

ANALYSIS

1.
Is Employer entitled to an offset against TTD based on Employee’s SSDI benefits, and, if so, may any SSDI COLAs be included in calculating the offset?

Employer contends the right to an offset under AS 23.30.225(b) is a self-executing right and, to the extent it requires board approval prior to taking the offset, 8 AAC 45.225 is inconsistent with that right.  Specifically, Employer also contends the regulation improperly excludes COLAs from the offset, as the limitation is not included in the statute.  Employee concedes Employer is entitled to an offset, but maintains the offset may not include the December 2012 COLA and that Employer may not take the offset prior to board approval.  

While Employer argues 8 AAC 45.225 is invalid, at hearing Employer’s attorney conceded a hearing panel does not have the authority to invalidate a regulation adopted by the entire board.  Employer’s argument is noted here to preserve its right to raise the issue before a decision maker with the authority to address the validity of the regulation.

Employer also asks that 8 AAC 45.225(b) be disregarded.  Under 8 AAC 45.195, the procedural requirements of a regulation can be waived to avoid manifest injustice.  However, other than arguing it may be invalid, which Employer has conceded cannot be decided in an administrative proceeding, Employer did not explain why applying 8 AAC 45.225(b) in this case would be manifestly unjust.  8 AAC 45.225(b) will not be waived.
One of the requirements of 8 AAC 45.225(b) is evidence identifying the disability for which the Social Security benefits are being paid.  Nothing in the January 27, 2012 Notice of Award indicates the disability for which Social Security is paying Employee.  Nevertheless, Employer’s petition for an offset will be granted as Employee conceded Employer is entitled to the offset.  The only issue is the amount of the offset.  8AAC 45.225(b)(2) explicitly states the offset is to be based on an employee’s initial entitlement, excluding COLAs.  Employer is entitled to an offset based on Employee’s initial entitlement of $1,024.70, reducing Employee’s weekly TTD to $424.65.  To the extent Employer paid Employee TTD of less than $424.65 per week, it will be ordered to pay Employee the difference.  

2.
Are Employee and her attorney entitled to penalties and interest on late paid benefits?

Employee contends that neither she nor her attorney was paid the benefits ordered in Applebee I within the time allowed under AS 23.30.155(f), and they are entitled to the penalty.  Employer contends the checks were timely issued, as 8 AAC 45.060(b) allows three additional days when a document is served by mail.  Employer also contends that imposing a 25 percent penalty for checks mailed one day late results in a windfall to Employee and her attorney, and the deadline should be extended under 8 AAC 45.063(b).

The Supreme Court was clear in Carriere that under AS 23.30.155(f), the 14-day period begins when “payment becomes due,” and payment becomes due as of the date of a board order.  Carriere noted the 14-day period was a bright-line rule adopted by the legislature and “[t]here is no discretion to excuse a late payment no matter how blameless the insurer may be.”  Carriere at 1225.  At the time Carriere was decided, some version of 8 AAC 45.060(b) had been in effect for 41 years, and the Supreme Court would certainly have been aware of the provision.  Although the additional three days would not have changed the outcome in Carriere, the exception would blur the “bright-line rule” emphasized by the court.  The court’s failure to mention additional time for mailing strongly suggests the provision does not apply.   

The 14-day time period of AS 23.30.155(f) cannot be extended under 8 AAC 45.063(b).  By its terms, that section applies only to time periods “prescribed in this chapter,” i.e. the regulations in 8 AAC Chapter 45.  It does not permit the extension of time limits established by statute.  

The 14-day period began to run October 9, 2012 and expired October 23, 2012. Employer did not mail the benefits ordered in Applebee I to Employee or her attorney, within that time, and they are entitled to penalties.

The law requires payment of interest to an injured worker on compensation not paid when due.  Awards of interest are to compensate the recipient for the time-value of monies otherwise owed.  Interest accrues on any late-paid compensation.  Employee and her attorney are entitled to interest on the amounts awarded in Applebee I from October 23, 2012, the date they should have been paid, until the date they were actually paid.  Additionally, AS 23.30.155(f), provides the penalty for late payment be paid “at the same time” as the compensation.  Consequently, the penalty also became due on October 23, 2012, and Employee and her attorney are entitled to interest on the penalty from October 23, 2012 until paid.
3.
May Employee assert a penalty claim on behalf of her medical providers, and, if so, is the provider entitled to a penalty and interest on the late payment?

Employer concedes Dr. Gevaert was not paid within the 14-days required by AS 23.30.155(f).  However, citing Monfore, Employer contends Employee lacks standing to assert a penalty claim on behalf of Dr. Gevaert because she has no personal interest in a penalty that will be paid to the doctor.  The facts here are more closely aligned with those in Rambo than those in Monfore, however. Employee and her domestic partner personally paid medical bills after Employer’s controversion.  Applebee I found those bills to be Employer’s responsibility, and ordered Employer to pay.  When the providers are paid, Employee stands to be reimbursed her original payment.  Employee not only has a personal interest in ensuring the providers are paid, but she also has a personal interest in ensuring they are paid promptly.  In addition, she has a personal interest in maintaining a good relationship with her providers.  Both of those interests will be served by the imposition of a penalty, even though the penalty is paid to the medical provider rather than Employee.  Employee has standing to assert a penalty claim on behalf of Dr. Gevaert, and he is entitled to the penalty.  

Interest accrues on any late-paid medical benefits, as well as compensation.  As were Employee and her attorney, Dr. Gevaert is also entitled to interest on the amounts awarded in Applebee I from October 23, 2012, the date he should have been paid, until the date he was actually paid.  Dr. Gevaert’s penalty also became due on October 23, 2012, and he is entitled to interest on the penalty from October 23, 2012 until paid.

4.
Is Employee entitled to additional attorney fees and costs?

In making fee awards, the law requires consideration of the nature, length and complexity of the professional services performed on behalf of the claimant, as well as the benefits resulting from those services.  An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the claimant prevails.

Employee’s attorney successfully obtained penalties for late payment, a valuable benefit.  Employee’s attorney is entitled to a fee and cost award under AS 23.30.145(b). 

Employer does not contest either the time expended by Employee’s counsel or his hourly rate.  Based on Employee’s attorney’s efforts and success in this case, his years of experience, the contingent nature of workers’ compensation cases, and recent awards to attorneys similarly situated, an hourly rate of $385.00 is reasonable here, as are the itemized costs.  Employee is entitled to an award of actual fees and costs of $11,918.34.

CONCLUSIONS OF LAW

1.
Employer is entitled to an offset against TTD based on Employee’s SSDI benefits, but any SSDI COLAs may not be included in calculating the offset.

2.
Employee and her attorney are entitled to penalties and interest on late paid benefits.

3.
Employee may assert a penalty claim on behalf of her doctor, and, the doctor is entitled to a penalty and interest on the late payments.

4.
Employee is entitled to additional attorney fees and costs.

ORDER
1.
Employer’s April 17, 2012 petition for a Social Security offset it granted, to the extent the offset is based on Employee’s initial award.  To the extent Employer’s petition seeks an offset based on and COLAs, it is denied.  

2.
To the extent Employer reduced Employee’s TTD based on the Social Security COLA, it is ordered to pay Employee difference between that amount and $424.65 per week.  

3.
Employee’s November 8, 2012 petition for penalties and interest, as orally amended January 2, 2013 is granted.  

4.
Employer is ordered to pay Employee a penalty of 25 percent of all TTD ordered in Applebee I, plus interest from October 23, 2012 until paid.

5.
Employer is ordered to pay Employee’s attorney a penalty of 25 percent of the attorney fees and costs ordered in Applebee I, plus interest from October 23, 2012 until paid.

6.
Employer is ordered to pay Dr. Gevaert/Alaska Spine Institute a penalty of 25 percent of all TTD ordered in Applebee I, plus interest from October 23, 2012 until paid.

7.
Employer is ordered to pay Employee’s attorney fees and costs of $11,918.34.  

Dated at Anchorage, Alaska on April 24th, 2013.





ALASKA WORKERS' COMPENSATION BOARD
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Mark Talbert, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers' Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.
A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.
MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of AMY APPLEBEE employee/applicant; v. UNITED AIRLINES CORP., employer, and NEW HAMPSHIRE INSURANCE CO., insurer/defendants; Case No. 200712269; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 24thday of April 2013.





Pamela Hardy, Clerk
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