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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	AMOS M. SNODDY, 

                                               Employee, 

                                                  Applicant,

                                                   v. 

OLGOONIK DEVELOPMENT, LLC,

                                               Employer,

                                                 and 

ZURICH AMERICAN INS. CO.,

                                               Insurer,

                                                  Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201102477
AWCB Decision No. 13-0044

Filed with AWCB Anchorage, Alaska

on April 29, 2013


Olgoonik Development’s (Employer) December 24, 2012, January 25, 2013 and February 26, 2013 petitions to compel discovery were heard on April 23, 2013, in Anchorage, Alaska.  Attorney Charles Coe appeared and represented Amos Snoddy (Employee) who appeared and testified.  Attorney Jeffrey Holloway appeared by telephone and represented Employer and its workers’ compensation insurer.  As a preliminary matter, Board member Amy Steele disclosed a potential conflict of interest and stated Mr. Holloway was the attorney representing Ms. Steele’s employer in active workers’ compensation claims.  Ms. Steele stated she could still be fair and impartial.  Employee objected to Ms. Steele continuing as a panel member.  The designated chair and the other board member deliberated and disqualified member Steele as a panel member in this case based on her close association with attorney Holloway.  This decision examines the oral order disqualifying Ms. Steele as a panel member, and addresses Employer’s three petitions on their merits.   The record closed at the hearing’s conclusion on April 23, 2013.
ISSUES
Member Amy Steele disclosed as the hearing began that Mr. Holloway was her employer’s attorney in active workers’ compensation claims against her employer.  Ms. Steele stated she could still be fair and impartial in this matter, notwithstanding her association with Mr. Holloway, through her employer.

Employee contended it was inappropriate for Ms. Steele to participate in this case.  He requested she be disqualified from participating.  The two remaining panel members deliberated and disqualified Ms. Steele from participating in this case.

1) Was the oral order disqualifying member Steele correct?

Employer contended Employee has consistently refused or failed to cooperate with discovery.  Specifically, Employer contended Employee refused to provide answers to an interrogatory question and failed to produce information in his possession in response to a discovery request.  Employer seeks an order compelling Employee to fully supplement his interrogatory responses and fully supplement his responses to Employer’s request for production.  

Employee contends he complied as fully as he could with the interrogatory responses and responses to Employer’s request for production.  He seeks an order denying Employer’s petitions.

2) Should Employee be ordered to supplement his discovery responses?

Employer contends Employee has willfully refused to provide discovery.  Employer seeks appropriate sanctions against Employee for his alleged recalcitrant behavior. 

Employee contends he has not been recalcitrant.  He seeks an order denying the sanction request.  

3) Should Employee be sanctioned?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On February 25, 2011, Employee injured his left elbow and back when he slipped and fell at work (Report of Occupational Injury or Illness, February 28, 2011).
2) On June 27, 2011, Employer filed a controversion notice denying medical treatment, temporary total (TTD) and temporary partial disability (TPD), permanent partial impairment (PPI), and vocational retraining benefits other than costs associated with the specialist assigned by the board to perform the eligibility evaluation (Controversion Notice, June 23, 2011).
3) On June 27, 2011, Employee filed a Workers’ Compensation Claim seeking TTD from June 1, 2011, through a period “to be determined”; PPI if and when rated; medical costs “to be determined”; review of a reemployment benefit decision, not otherwise specified; compensation rate adjustment; penalty; and interest (claim, June 27, 2011).
4) On July 19, 2011, Employer filed a controversion notice denying TTD from June 7, 2011, forward; PPI; medical costs; reemployment benefits; compensation rate adjustment; penalty; and interest (Controversion Notice, July 18, 2011).

5) On August 25, 2011, Employer served Employee with its first request for production (Employer’s First Request for Production to Employee, August 25, 2011).

6) On October 5, 2011, Employer filed a petition seeking, among other things, an order compelling Employee to respond to “the August 25, 2011 informal discovery requests.”  Employer contended Employee had not responded to the request; Employer attached a copy of the referenced request, which is “Employer’s First Request for Production to Employee,” referenced above (Petition, October 4, 2011; see also, Employer’s Hearing Brief Seeking Order to Compel Employee’s Response to Employer’s Discovery Requests, April 22, 2013, Exhibit 17).

7) On January 6, 2012, Employer took Employee’s deposition.  Employee testified after he left Employer’s business he worked at Fred Meyer’s jewelry as a part-time sales associate in June 2011, for about one month.  He also began working part-time at Worthington Ford as an automobile sales associate.  Employee left his part-time jobs to work for Wiseman Consultants on a temporary project with British Petroleum.  Though Employee did not state when the Wiseman job started, it lasted about three months and ended in December 2011.  As of January 6, 2012, this was all employment Employee held after he left his job with Employer (Employee deposition, 30-38).

8) On March 26, 2012, Employee through counsel sent Employer a copy of Employee’s last paycheck from Orion Project Services Houston, LLC.  The letter said Employee worked from January 15, 2012, until February 24, 2012, when his contract ended.  Employee also advised he had seen the reemployment specialist on February 21, 2012, to provide additional information for his eligibility evaluation as directed by the board’s decision and order (letter from Charles Coe to Jeffrey Holloway, March 26, 2012).

9) On June 13, 2012, Employee through counsel sent a fully executed medical information release to Employer (letter from Nancy Hesla to Marcia Roadifer, June 13, 2012).

10) On June 22, 2012, Employee through his attorney sent Employer’s counsel a letter stating Employee had attempted to obtain his unemployment insurance information but the State of Alaska advised Employee’s lawyer AS 23.30.110 prohibited disclosure of confidential unemployment insurance records (letter from Charlie Coe to Jeffrey Holloway, June 22, 2012; letter from Jef Morgan to Charles Coe, June 21, 2012).

11) On November 15, 2012, Employer served Employee with one interrogatory seeking a list of all employers for whom Employee had worked since January 2012, including employment dates, service dates, the employers’ addresses, and amounts Employee earned, was paid or was to be paid (First Set of Interrogatories to Employee, November 15, 2012).

12) On December 21, 2012, Employee through counsel untimely served his responses to Employer’s first interrogatory.  Employee provided three employers’ names, as well as his employment dates and amounts earned (Responses to First Set of Interrogatories to Employee, December 21, 2012).

13) On December 24, 2012, Employer filed a petition seeking an order compelling Employee to respond to the November 15, 2012 interrogatory, alleging it had not received any responses (Petition, December 21, 2012).

14) On January 25, 2013, Employer filed a petition seeking an order compelling Employee to “respond fully” to the November 15, 2012 interrogatory.  Employer contended it had received only partial responses and Employee failed to honor his commitment made at a January 10, 2013 prehearing conference to provide the requested information no later than January 20, 2013.  Furthermore, Employer argued Employee failed in his commitment to provide a 1099 form from the State of Alaska reflecting unemployment insurance benefits Employee received in 2011.  Lastly, Employer sought sanctions for Employee’s alleged failure to cooperate with discovery (Petition, January 24, 2013).

15) On January 24, 2013, Employer sent Employee its second request for production to Employee’s attorney.  This production request asked Employee to produce records related to the three employers Employee identified in his interrogatory response, from February 25, 2011, to the present (Employer’s Second Requests for Production to Employee, January 24, 2013).

16) On February 1, 2013, Employee through counsel provided Employer with 2012 W-2 forms for Employee’s earnings from: TH1, LLC; Tony’s Enterprises; and Orion Project Services Houston,, LLC, pursuant to a January 8, 2013 prehearing conference agreement (letter from Charles Coe to Jeffrey Holloway, February 1, 2013);

17) On or about February 26, 2013, Employer filed a petition seeking an order compelling Employee to produce records requested in Employer’s January 24, 2013 production request.  Employer alleged it did not receive the requested documents (Petition, February 26, 2013).

18) On March 4, 2013, Employee through counsel provided Employer with a signed Social Security Earnings Information release (letter from Charles Coe to Jeffrey Holloway, March 4, 2013).

19) On March 4, 2013, Employee through counsel responded to Employer’s second request for production.  Employee attached the following documents: Employee’s resume; a 2012 Citibank 1099 form; a 2012 Orion Project Services Houston W-2 form; a 2012 OM Consulting, Inc., W-2 form; a 2012 TH1, LLC W-2 form; and a 2002 [sic] Tony’s Enterprises W-2 form.  The response also stated Employee applied for jobs online at: Moody Tek; Career Builder; Indeed; and Monster.  The response further said Employee was registered with: Personal Plus; Opti Staffing; and Swift/Fircroft (Responses to Employer’s Second Requests for Production to Employee, March 4, 2013).

20) On April 9, 2013, Employee served Employer with additional responses to Employer’s second request for production.  Attached was a 1099-G form showing Employee received $6,344 in unemployment insurance compensation in 2011 (Supplemental Responses to Employer’s Second Requests for Production Employee, April 9, 2013).

21) At hearing on April 23, 2013, Employer argued it had to fight for every bit of discovery from Employee.  It noted he twice failed to appear for deposition.  Employer contended Employee did not list all his employment on his interrogatory response, and then when he finally responded to Employer’s request for production, Employee produced information about employers not even listed on his interrogatory response.  Employer noted Employee never objected to the requests; in its view, he simply refused to fully respond to them.  Employer believes if Employee filed his income tax returns as required by federal law, he should have copies of all attachments including W-2 forms, which would be responsive to Employer’s discovery requests.  It contended Employee’s solution to the problem, i.e., Employer simply use signed informational releases to obtain the information itself, only works if Employee discloses his past employers’ identities.  As relief, Employer sought an order requiring Employee to supplement his interrogatory responses by listing all employers for whom he has worked since his injury, and providing employment dates.  Employer further sought an order requiring Employee to fully supplement his response to its requests to produce information by providing pay stubs, or other earnings information (Employer’s Hearing arguments).

22) At hearing, Employee argued there were scheduling difficulties with his deposition and he did not have an attorney previously.  He contended he fully answered and cooperated with discovery and provided releases and provided all information and documents in his possession.  Employee tried to get unemployment insurance records from the division of unemployment insurance, and produced the letter from the agency stating it would not release the information.  In short, Employee contended Employer’s requests were unreasonable and probably could never be satisfied to Employer’s satisfaction in the detail requested (Employee’s hearing arguments).
23) At hearing, Employee testified Orion and OM Consulting are the same company.  TH1, LLC and AMS are also the same company.  Employee explained the difficulty with providing earnings information.  Since his injury, Employee has worked as a project consultant for various companies, essentially as an independent contractor, most recently since 2012 with his own company, AMS.  Employee does not keep time sheets because he is a consultant.  He may work one day, and then not work again on a project for a week.  Frequently, Employee contracts with companies for a flat fee.  Employee conceded he tracks funds he receives for work he performs.  He keeps a ledger and could make a spreadsheet detailing his work and earnings.  However, Employee is concerned about releasing information he considers proprietary, as his clients give him information used in the bidding process.  Nonetheless, Employee at hearing agreed to provide a spreadsheet for his Verizon, GCI, AutoZone, and Tony’s Enterprise contracts by April 30, 2013.  Employee also conceded he has e-mails from contractors, which would show contract dates, which he asserted are proprietary to his company and would damage his business if they were revealed through production.  He was not opposed to presenting this information to the hearing officer for an in camera review (Employee).
24) In response to Employee’s testimony and commitments to provide discovery, Employer requested a prehearing conference to follow-up on any in camera review no later than May 10, 2013 (Employer’s hearing arguments).
25) Employer’s “requests for production” are not “informal discovery” (experience, judgment, observations, and inferences drawn from all the above).
26) Employer did not present evidence it tried informal means of obtaining documents from Employee, such as sending him a letter requesting specific information (record).
27) The designated chair offered to attempt to obtain Employee’s unemployment insurance information from the Labor Department for use in this case, and the parties did not object to his offer.  If this information is forthcoming, the chair will provide it to the parties; as of this decision’s date, it is unavailable (record).
28) Employee’s hearing testimony was generally credible (id.).
29) Employer’s counsel currently represents member Steele’s employer in active workers’ compensation cases (member Steele’s hearing disclosure).
30) Employee reacted negatively to this disclosure and his attorney objected to member Steele’s participation in the hearing (observations).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .

(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .  

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.107. Release of information. (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. . . .

AS 23.30.108.  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance. . . .

. . .

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. . . .

The Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.” Schwab v. Hooper Electric, AWCB Decision No. 87-0322 at 4, n. 2 (December 11, 1987); citing United Services Automobile Ass’n v. Werley, 526 P.2d 28, 31 (Alaska 1974). If it is shown informal means of developing evidence have failed, “we will consider the relevance of the requested information and the method of discovery to be authorized.”  Brinkley v. Kiewit-Groves, AWCB Decision No. 86-0179, at 5 (July 22, 1986).  If a party unreasonably refuses to provide information, AS 23.30.108(c) and AS 23.30.135 grant broad, discretionary authority to make orders assuring parties obtain the relevant evidence necessary to litigate or resolve their claims.  Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).

In Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999), the board provided guidance in discovery matters by defining the term “relevant” in AS 23.30.107(a) as follows:

We frequently look to the Alaska Rules of Civil Procedure for guidance in interpreting our procedural statutes and regulations.  Civil Rule 26(b)(1) governs the general scope of discovery in civil actions and provides in pertinent part, ‘[p]arties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action. . . .  The information sought need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.’  

We find the definition of ‘relevant’ for discovery purposes in Civil Rule 26(b)(1) is persuasive as to the meaning and legislative intent of the phrases ‘relative to employee’s injury’ and ‘that relate to questions in dispute’ used in 
AS 23.30.107(a) and AS 23.30.005(h), respectively.  The Civil Rules favor liberal and wide-ranging discovery.  We are mindful our jurisdiction is much narrower than that of courts.  However, the scope of evidence we may admit and consider in deciding those narrow issues is broader.  Information which would be inadmissible at trial, may nonetheless be discoverable if it is reasonably calculated to lead to admissible evidence.  Under our relaxed rules of evidence, discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.

To be admissible at hearing, evidence must be ‘relevant.’  However, we find a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98-0289 (November 23, 1998).

Granus utilized a two-step process to determine the relevance of information sought.  The first step is to identify matters in dispute.  The second step is to decide whether the information sought is relevant; that is, is the information sought “reasonably calculated” to lead to facts that will have a tendency to make a disputed issue more or less likely. 

The first step in determining whether information sought to be released is relevant, is to analyze what matters are ‘at issue’ or in dispute in the case.  This is done by primarily looking to the parties’ pleadings and the prehearing conference summaries to ascertain the specific benefits Employee is claiming, and defenses Employer has raised to these claims.  Next, the elements which must be proven to establish Employee’s entitlement to each benefit claimed and the elements of any affirmative defense Employer asserts are reviewed to determine what propositions are properly the subject of proof or refutation in the case.  It is also necessary to review the available evidence to determine if there are specific material facts in dispute and whether the information being sought may be relevant to cross-examination a potential witness. 

At the second step a decision is made whether the information Employee seeks is relevant for discovery purposes; that is, whether it is reasonably “calculated” to lead to facts that will have any tendency to make a question at issue in the case more or less likely.  In other words, information is relevant for discovery purposes, if it is reasonably “calculated” to lead to relevant facts.  In interpreting “relevant” in the discovery context, prior decisions provide: 

We believe that the use of the word ‘relevant’ in this context should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets the test of admissibility in court.  In many cases the party seeking information has no way of knowing what the evidence will be, until an opportunity to review it has been provided.  Schwab v. Hooper Electric, AWCB Decision No. 87-0322 (December 11, 1987) (quoting Green v. Kake Tribal Corp., AWCB No. 87-0249 (July 6, 1987)).

Based on the policy favoring liberal discovery, “calculated” to lead to admissible evidence means more than a mere possibility, but not necessarily a probability, the information to be released will lead to admissible evidence.  To be “reasonably” calculated to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable.  The nature of an employee’s injury, the evidence already developed, and the specific disputed issues determine whether the scope of information sought is reasonable.  Cole v. Anchorage School District, AWCB Decision No. 93-0311 (February 9, 1993).

The board has power to conduct in camera review of discovery prior to deciding whether it should be released to a party when privileged information may be involved.  Smith v. CSK Auto, Inc., AWCB Decisions No. 06-0005 (January 6, 2006); Boyd v. Arctic Slope Native Association, AWCB Decision No. 00-0200 (September 15, 2000).  

AS 23.30.115.  Attendance and fees of witnesses. . (a) A person is not required to attend as a witness in a proceeding before the board at a place more than 100 miles from the person’s place of residence, unless the person’s lawful mileage and fee for one day’s attendance is first paid or tendered to the person; but the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure. . . . 

AS 23.30.122.  Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board. (a)  In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board has broad statutory authority in conducting its hearings.  De Rosario v. Chenenga Lodging, AWCB Decision No. 10-0123 (July 16, 2010).  

AS 39.52.010.  Declaration of policy.  (a) It is declared that

(1) high moral and ethical standards among public officers in the executive branch are essential to assure the trust, respect, and confidence of the people of this state;

(2) a code of ethics for the guidance of public officers will

(A) discourage those officers from acting upon personal or financial interests in the performance of their public responsibilities;

(B) improve standards of public service; and

(C) promote and strengthen the faith and confidence of the people of this state in their public officers;

(3) holding public office or employment is a public trust and that as one safeguard of that trust, the people require public officers to adhere to a code of ethics;

(4) a fair and open government requires that executive branch public officers conduct the public’s business in a manner that preserves the integrity of the governmental process and avoids conflicts of interest;

(5) in order for the rules governing conduct to be respected both during and after leaving public service, the code of ethics must be administered fairly without bias or favoritism;

(6) no code of conduct, however comprehensive, can anticipate all situations in which violations may occur nor can it prescribe behaviors that are appropriate to every situation; in addition, laws and regulations regarding ethical responsibilities cannot legislate morality, eradicate corruption, or eliminate bad judgment; and

(7) compliance with a code of ethics is an individual responsibility; thus all who serve the state have a solemn responsibility to avoid improper conduct and prevent improper behavior by colleagues and subordinates.

(b) The legislature declares that it is the policy of the state, when a public employee is appointed to serve on a state board or commission, that the holding of such offices does not constitute the holding of incompatible offices unless expressly prohibited by the Alaska Constitution, this chapter and any opinions or decisions rendered under it, or another statute.

AS 39.52.110.  Scope of code; prohibition of unethical conduct.  (a) The legislature reaffirms that each public officer holds office as a public trust, and any effort to benefit a personal or financial interest through official action is a violation of that trust.  In addition, the legislature finds that, so long as it does not interfere with the full and faithful discharge of an officer’s public duties and responsibilities, this chapter does not prevent an officer from following other independent pursuits.  The legislature further recognizes that

(1) in a representative democracy, the representatives are drawn from society and, therefore, cannot and should not be without personal and financial interests in the decisions and policies of government;

(2) people who serve as public officers retain their rights to interests of a personal or financial nature; and

(3) standards of ethical conduct for members of the executive branch need to distinguish between those minor and inconsequential conflicts that are unavoidable in a free society, and those conflicts of interests that are substantial and material.

(b) Unethical conduct is prohibited, but there is no substantial impropriety if, as to a specific matter, a public officer’s

(1) personal or financial interest in the matter is insignificant, or of a type that is possessed generally by the public or a large class of persons to which the public officer belongs; or

(2) action or influence would have insignificant or conjectural effect on the matter.

(c) The attorney general, designated supervisors, hearing officers, and the personnel board must be guided by this section when issuing opinions and reaching decisions.

(d) Stock or other ownership interest in a business is presumed insignificant if the value of the stock or other ownership interest, including an option to purchase an ownership interest, is less than $5,000.

AS 44.62.450.  Hearings.  (a) A hearing in a contested case shall be presided over by a hearing officer.  Unless the hearing is conducted by the office of administrative hearings (AS 44.64.010), the agency itself shall determine whether the hearing officer hears the case alone or whether the agency hears the case with the hearing officer.

(b) If the agency hears the case the hearing officer shall preside at the hearing, rule on the admission and exclusion of evidence, and advise the agency on matters of law.  The agency shall exercise all other powers relating to the conduct of the hearing, but may delegate any or all of these other powers to the hearing officer.  If the hearing officer hears a case alone, the hearing officer shall exercise all powers relating to the conduct of the hearing.

(c) A hearing officer or agency member shall voluntarily seek disqualification and withdraw from a case in which the hearing officer or agency member cannot accord a fair and impartial hearing or consideration.  A party may request the disqualification of a hearing officer or agency member by filing an affidavit, before the taking of evidence at a hearing, stating with particularity the grounds upon which it is claimed that a fair and impartial hearing cannot be accorded.  If the request concerns an agency member the issue shall be determined by the other members of the agency.  If the request concerns the hearing officer, the issue shall be determined by the agency when the agency hears the case with the hearing officer, and by the hearing officer when the officer hears the case alone.  An agency member may not withdraw voluntarily or be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case.

(d) The proceedings at the hearing shall be reported by a phonographic reporter or recorder, or other adequate means of assuring an accurate record.

8 AAC 45.054. Discovery. (a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. . . . 

(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery. . . .

8 AAC 45.065.  Prehearings.  (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing. . . .  At the prehearing, the board or designee will exercise discretion in making determinations on 

. . .

(3) accepting stipulations, requests for admissions of fact, or other documents that may avoid presenting unnecessary evidence at the hearing;

. . .

(6) the relevance of information requested under AS 23.30.107(a) and 
AS 23.30.108;

. . .

(10) discovery requests

. . .

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing. 

8 AAC 45.105.  Code of conduct.  (a) Nothing in this section relieves a board member’s duty to comply with the provisions of AS 39.52.010 - 39.52.960 (Alaska Executive Branch Ethics Act) and 9 AAC 52.010 - 9 AAC 52.990.  A board member holds office as a public trust, and an effort to benefit from a personal or financial interest through official action is a violation of that trust.  A board member is drawn from society and cannot and should not be without personal and financial interests in the decisions and policies of government.  An individual who serves as a board member retains rights to interests of a personal or financial nature.  Standards of ethical conduct for a board member distinguish between those minor and inconsequential conflicts that are unavoidable in a free society, and those conflicts of interests that are substantial and material. 

(b) The provisions of this section do not prevent a board member from following other independent pursuits, if those pursuits do not interfere with the full and faithful discharge of a board member’s public duties and responsibilities under 
AS 23.30 and this chapter. 

(c) The recusal of a board panel member for a conflict of interest under the procedures set out in 8 AAC 45.106 may occur only if the recusal is based on clear and convincing evidence that the board panel member 

(1) has a conflict of interest that is substantial and material; or 

(2) shows actual bias or prejudgment. 

(d) The recusal of a board panel member to avoid impropriety or the appearance of impropriety under the procedures set out in 8 AAC 45.106 may occur only if the recusal is based on clear and convincing evidence that the board panel member 

(1) has a personal or financial interest that is substantial and material; or 

(2) shows actual bias or prejudgment. 

(e) Unethical conduct is prohibited, but there is no substantial impropriety or substantial appearance of impropriety if, as to a specific matter, the standards of AS 39.52.110 (b) would permit participation. 

8 AAC 45.106. Procedures for board panel members to avoid conflict of interest, impropriety, and appearance of impropriety.  (a) Before conducting a hearing on a case, each board panel member shall be given the names of the parties involved in the hearing and any other appropriate information necessary for the board panel member to determine if the individual member, or another member, has a conflict of interest as described in 8 AAC 45.105. 

(b) If a board panel member determines that the member has a potential conflict of interest, the potential conflict of interest must be disclosed to the board panel chair before the hearing. 

(c) Upon notification by a board panel member of potential conflict of interest under (b) of this section, the board panel chair shall request that the board panel member recuse oneself or refer the matter to the remainder of the board panel to determine if recusal is appropriate. 

(d) If before a scheduled hearing begins, a party has knowledge of a potential conflict of interest or knowledge that a board panel member’s circumstances may present a potential impropriety or appearance of impropriety, the party may file a petition with the commissioner, or the commissioner’s designated hearing officer under AS 23.30.005 (b), objecting to the board panel member and briefly outline the reasons.  If a petition is filed under this subsection, the commissioner, or the commissioner’s designated hearing officer, shall forward the objection to the board panel member who is the subject of the petition for the member’s review.  If the board panel member does not recuse oneself from the proceeding, the remaining board panel members shall determine whether the board panel member who is the subject of the petition may hear the case. 

Alaska Rules of Civil Procedure, Rule 26.  General Provisions Governing Discovery; Duty of Disclosure.

. . .

(b) Discovery, Scope and Limits. . . .

(1) In general.  Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery. . . .  The information sought need not be admissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

. . .

(3) Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain discovery of documents and tangible things otherwise discoverable under subdivision (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that other party’s representative (including his attorney, consultant, surety, indemnitor, insurer or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of his case and that he is unable without undue hardship to obtain the substantial equivalent of the materials by other means.  In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions or legal theories of an attorney or other representative of a party concerning the litigation. 

The board will frequently look to the Alaska Rules of Civil Procedure for guidance in interpreting its procedural statutes and regulations.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  

The Alaska Rules of Civil Procedure provide for various, formal discovery means in civil court cases, including: depositions upon oral examination; audio and audio-visual depositions; depositions upon written questions; interrogatories; requests for production of documents and things and for entry upon land for inspection or for other purposes; and requests for admissions.  Civil Rule 30; 30.1; 31; 33; 34 and 36, respectively.  The only formal discovery methods authorized in the Alaska Workers’ Compensation Act include “depositions and interrogatories.”  AS 23.30.115(a).  Board regulation 8 AAC 45.065(a)(3), cited above, implies parties may use “requests for admissions of facts,” though there is no statutory authority for this formal method.

With exception of statutorily authorized depositions and interrogatories, the board has a long history of requiring parties to first use informal discovery means before seeking other discovery means through Board orders.  If these informal means prove inadequate, the board may order other means of discovery.  8 AAC 45.054(b).  For example, in Brinkley v. Kiewit-Groves, AWCB Decision No. 86-0179 (July 22, 1986), the board said in a discovery dispute case:

The Board believes . . . to speed discovery and discourage unnecessary formality, petitions under 8 AAC 45.054(b) should not be granted in the absence of evidence that informal means of obtaining relevant evidence have been tried and failed. . . . 

. . .


The Board is directed by the Act to apply the Rules of Civil Procedure as they apply to depositions and interrogatories.  The Board declines to adopt these Rules as they apply to other means of discovery. . . .  The employee argues generally that current procedures are insufficient and result in a ‘discovery vacuum’. . . .  However, the Board strongly disagrees with the suggestion of a discovery ‘vacuum.’


. . .

The Board finds that under current procedures nothing like a ‘discovery vacuum’ exists.  The Board finds that numerous opportunities for obtaining admissions and stipulations to streamline hearings exist.  Pre-hearing conferences are utilized to limit issues and encourage resolution of issues and claims. . . .  The Board will not assume . . . the validity of the employee’s sweeping statement that voluntary discovery does not work. . . .

. . .

The Board believes existing discovery procedures are generally effective. . . .  In most cases the procedures function smoothly, are less burdensome to the parties, and serve to speed discovery so substantive claims may be heard and decided.  We recognize this system relies on reasonableness and good faith in the parties’ dealings with each other.  Since in most cases parties are represented by experienced officers of the court, we believe this is a reasonable expectation.

In almost every other case, a pre-hearing conference is sufficient to resolve discovery disputes.  The Board sees no reason why this should not be the case in every instance. . . .  In our view, petitions for discovery must be supported by an explanation of what informal means were first attempted to obtain the information.  Only then will the Board consider the relevance of the requested information and the method of discovery to be authorized.


We wish to make clear our interest is in fostering the speedy exchange of relevant information so valid substantive disputes may be resolved.  The history of workers’ compensation and the Alaska Supreme Court’s interest in maintaining the legislature’s desire for a speedy remedy for injured workers is well known. . . .
ANALYSIS

1) Was the oral order disqualifying member Steele correct?

Through body language, Employee reacted negatively to member Steele’s disclosure.  It was readily apparent he was uncomfortable having a decision-maker in his case represented in other workers’ compensation cases by the opposing attorney handling his claim.  Ms. Steele’s professional relationship with Employer’s attorney in other workers’ compensation cases involving her employer is “clear and convincing” evidence she has a “personal . . . interest that is substantial and material.”  8 AAC 45.105(d)(1).  The personal interest is not in Employee’s case, but rather, is with counsel for Employer in Employee’s case; i.e., they have an attorney-client relationship.  To avoid even an appearance of impropriety, to assuage Employee’s obvious discomfort, to promote and strengthen Employee’s and other injured workers’ faith and confidence in the workers’ compensation system, the remaining two panel members disqualified Ms. Steele.  
AS 39.52.010(a)(2)(C); 8 AAC 45.106(d).  This is not a reflection on member Steele’s ability to be fair and impartial.  The panel has known Ms. Steele to be fair and impartial in all instances.  Rather, the panel disqualified member Steele to avoid the appearance of impropriety and to ensure Employee knows he is getting a fair and impartial hearing, regardless of the outcome.  As the remaining panel members had discretion to disqualify a member under these circumstances, the oral order disqualifying Ms. Steele was correct.  AS 44.62.450; 8 AAC 45.105(d)(1).

2) Should Employee be ordered to supplement his discovery responses?

The law clearly contemplates liberal, open discovery in workers’ compensation cases.  Granus; 
AS 23.30.107; AS 23.30.108.  However, the law only specifically provides for depositions and interrogatories done pursuant to Alaska Rules of Civil Procedure.  AS 23.30.115.  Other than those formal methods, other civil rules and formal procedures do not apply in workers’ compensation cases.  Decisional law clearly requires parties to attempt “informal” discovery before seeking approval for formal discovery.  8 AAC 45.054; Brinkley.  Here, Employer produced no evidence it tried informally to obtain documents from Employee.  It simply filed requests for production as it would file in civil court, and when Employee did not respond or object, immediately petitioned to obtain an order compelling him to respond.  A request for production done pursuant to civil procedure rules is not “informal.”  It is the formal method used in superior court to obtain discovery.  It is inappropriate in an informal, administrative forum unless ordered after unsuccessful, informal attempts.  8 AAC 45.054; Brinkley.
On the other hand, Employee was not cooperative in attending his deposition.  AS 23.30.115.  His deposition has now been completed so this issue is moot.  Similarly, he did not timely respond to Employer’s interrogatory.  Id.  He has now responded, at least in part, so this issue is also at least partially moot.  Close questioning at hearing revealed Employee could produce additional information responsive to Employer’s interrogatory.  He will be directed to respond more fully.  Close questioning at hearing revealed Employee could also produce additional information responsive to Employer’s requests for production.  Consequently, Employee will be directed to prepare the spreadsheets he said he could and would prepare, by May 3, 2013, and provide those to Employer.  

This order does not condone Employer’s unauthorized use of requests for production.  At this point, however, it is a waste of time and resources to require Employer to write Employee a letter listing the same information it requested in its requests for production.  Employee is aware of documents Employer seeks, and will be directed to more fully provide them.  To the extent Employer’s petitions seek an order compelling Employee to respond fully to its formal requests for production, its petition will be denied.  The information, however, will still be produced as discussed below.

Employee’s concerns with proprietary information are well understood.  The intent of discovery is not to harm Employee or affect his ability to earn a living.  Discovery is not intended to reveal non-parties’ secrets.  On the other hand, Employer has a right to discover documents in defending against Employee’s claims.  Consequently, Employee will be directed to provide through counsel a confidential copy of any and all discovery documents he believes are proprietary, to the hearing officer in an envelope marked “confidential.”  Employee may include an explanation stating why he believes the documents are proprietary and should not be released to Employer.  Employee will be directed to serve the explanation, if any, on Employer, without the documents.  Employer will be given an opportunity to respond to Employee’s arguments.  The hearing officer will review the documents and the parties’ arguments and determine whether the documents are proprietary, discoverable, relevant, and should be released to Employer.  The hearing officer will schedule and hold a prehearing conference and may also issue an order limiting the uses for which Employer can utilize the documents if released, and may restrict further release by Employer to third parties to protect any proprietary rights.  To the extent Employer’s petitions seeks an order compelling Employee to more fully respond to its interrogatory, the petition will be granted in accordance with this decision.

Employee is reminded he has a duty and obligation to cooperate fully in discovery.  Granus.  Discovery disputes delay claim adjudication, are not summary and simple, are not quick or efficient, and unnecessarily cost Employer money.  This contravenes the Act’s overall intent.  
AS 23.30.005(h); AS 23.30.001(1).  Employee will be directed to cooperate fully and promptly with any future discovery requests, if the requests are in accordance with the Act and applicable regulations.  If they are not, he will be directed to file an appropriate objection, and the matter can be addressed at a prehearing conference.  AS 23.30.135.

3) Should Employee be sanctioned?

As noted above, Employer now has Employee’s deposition and his initial answers to its interrogatory.  These discovery methods were both authorized and appropriate.  Any delays in obtaining these were de minimis and hurt Employee more than they hurt Employer.  Employee’s case on its merits has been delayed.  This decision will require Employee to supplement his interrogatory responses as discussed above.  As for Employer’s requests for production, absent informal attempts and absent an order allowing formal discovery, Employer’s formal production requests were not authorized under the Act or regulations.  Accordingly, Employee will not be sanctioned for not objecting to or responding to an unauthorized discovery method propounded prior to this decision’s issuance date.  Employee will be directed to cooperate fully in the future with authorized discovery and timely object to any unauthorized discovery.  Employer will be directed to use authorized formal discovery, and informal discovery, methods in the future and seek an order if it finds additional formal discovery methods are necessary.  Employer’s request for sanctions will be denied.

CONCLUSIONS OF LAW
1) The oral order disqualifying member Steele was correct.

2) Employee will be ordered to supplement his discovery responses.

3) Employee will not be sanctioned.


ORDER
1) Employee is directed to cooperate fully and promptly with any future discovery requests, if the requests are in accordance with the Act and applicable regulations.  If they are not, he is directed to file a timely objection, and the matter can be addressed at a prehearing conference.

2) Employee is ordered to prepare the spreadsheets he said he could and would prepare by May 3, 2013, and provide those to Employer.

3) To the extent Employer’s petitions seek an order compelling him to respond more fully to its formal requests for production, its petitions are denied.

4) Through counsel and by May 3, 2013, Employee is ordered to provide to the hearing officer a confidential copy of any and all discovery documents he believes are proprietary in an envelope marked “confidential.”

5) Employee may include an explanation stating why he believes the documents are proprietary and should not be released to Employer.  Employee is ordered to serve the explanation on Employer, without the documents by May 3, 2013.  

6) Employer may respond to Employee’s arguments by May 10, 2013.  

7) The panel will review the documents and the parties’ arguments in camera and determine whether the documents are proprietary, discoverable, relevant, and should be released to Employer.  

8) The panel may also issue an order limiting the uses for which Employer can utilize the information if released, and may restrict further release by Employer to third parties to protect any proprietary rights.  

9) To the extent Employer’s petition seeks an order compelling Employee to more fully respond to its interrogatory, the petition will be granted in accordance with this decision.

Dated in Anchorage, Alaska on April 29, 2013.
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Pamela Cline, Member

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of AMOS M. SNODDY Employee / applicant v. OLGOONIK DEVELOPMENT LLC, Employer; ZURICH AMERICAN INS. CO., insurer / defendants; Case No. 201102477; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on April 29, 2013.
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