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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	SEAN P. KOLLEDA, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

WESGRO PAINT & DRYWALL 

SUPPLY, INC.,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 200401601
AWCB Decision No. 13-0049

Filed with AWCB Anchorage, Alaska

on May 10, 2013


Wesgro Paint & Drywall’s (Employer) December 18, 2012 petition to dismiss Sean Kolleda’s (Employee) November 9, 2010 workers’ compensation claim was heard on April 11, 2013, in Anchorage, Alaska, a date selected on March 5, 2013.  Employee appeared by telephone, represented himself and testified.  Attorney Martha Tansik appeared and represented Employer and its workers’ compensation insurer.  Workers’ Compensation Division employee Cynthia Stewart testified in person.  The record closed at the hearing’s conclusion on April 11, 2013.


ISSUES
Employer contends Employee’s November 9, 2010 claim must be dismissed because he failed to file a claim for benefits within two years of his injury date, or within two years of the last date he received benefits.  It contends there was no “latency” to his injury so no exception applies.  It seeks an order dismissing the November 9, 2010 claim under AS 23.30.105.

Employee did not directly address Employer’s AS 23.30.105 defense.  However, in general, Employee contends Employer’s petitions to dismiss his November 9, 2010 claim should be denied.

1) Is Employee’s November 9, 2010 claim barred under AS 23.30.105?

Employer next contends Employee filed a claim, Employer controverted it, and Employee did not file an affidavit of readiness for hearing, otherwise request a hearing, or request an extension of time to ask for a hearing within two years from the date Employer controverted the November 9, 2010 claim.  It concedes there was an agency staff member error in advising Employee how to request a hearing.  However, Employer contends the staff member error “exception” created in case law does not apply because the controversion notices and several prehearing conference summaries included explicit instructions advising Employee about his duty to request a hearing within two years from the date Employer controverted his claim, and told him how to do it.  It seeks an order dismissing Employee’s November 9, 2010 claim under AS 23.30.110(c).

Employee contends he knew all along he had to request a hearing on his November 9, 2010 claim within two years of Employer’s controversion.  He contends he understood he had two years to develop his claim after he filed it and was attempting to obtain medical information to support his position.  Employee contends he had difficulty obtaining medical records but was finally ready to proceed.  He further contends, well within the two-year period, he called the workers’ compensation division to find out what he had to do to obtain a hearing on his November 9, 2010 claim.  Employee contends on two separate occasions he was told to “file a claim” before the two-year deadline expired.  He contends a technician sent him a claim form, which he dutifully completed and submitted, thinking he was requesting a hearing on his existing claim.  Based upon this erroneous information or miscommunication and his reliance upon it, Employee contends his November 9, 2010 claim should go to hearing, and Employer’s petition should be denied.

2) Should Employee’s November 9, 2010 claim be denied under AS 23.30.110(c)?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On January 8, 2004, Employee hurt himself while at work for Employer (Report of Occupational Injury or Illness, January 21, 2004).

2) Employer accepted Employee’s injury and paid him disability and medical benefits (Compensation Reports, April 13, 2004, April 20, 2004, and December 14, 2004).

3) On December 13, 2004, Employer filed a controversion notice denying Employee’s right to temporary total and temporary partial disability and medical treatment after November 15, 2004, based upon its employer’s medical evaluation (EME) by Lynne Bell, M.D., performed on November 15, 2004.  Employer’s controversion stated Dr. Bell found Employee medically stable and in need of no further medical treatment for his industrial injury.  Employer’s controversion also advised Employee he was not capable of returning to the work he was performing when injured and had a 13 percent permanent partial impairment (PPI), which Employer was paying bi-weekly while Employee pursued vocational rehabilitation options (Controversion Notice, December 8, 2004).

4) The December 8, 2004 controversion notice’s back page included the standard form language, which said in part:

TO EMPLOYEE (OR OTHER CLAIMANTS IN CASE OF DEATH): READ CAREFULLY

This notice means the insurer/employer has denied payment of the benefits listed on the front of this form for the reasons given.  If you disagree with the denial, you must file a timely written claim (see time limits below).  The Alaska Workers’ Compensation Board (AWCB) provides the ‘Workers’ Compensation Claim’ form for this purpose.  You must also request a timely hearing before the AWCB (see time limits below).  The AWCB provides the ‘Affidavit of Readiness For Hearing’ form for this purpose.  Get forms from the nearest AWCB Office listed below.
. . .

TIME LIMITS

1. When must you file a written claim (Workers’ Compensation Claim form)?

a. Compensation Payments.

You will lose your right to compensation payments unless you file a written claim within two years of the date you know the nature of your disability and its connection to your employment and after disablement.  If the insurer/employer voluntarily paid compensation, you must file a claim within two years of the last payment.

. . .

c. Medical Benefits.

There is no time limit for filing a claim for medical benefits.  If the insurer/employer stops medical payments, and if you believe you need more treatment, you must make a written claim to request additional medical payments.  The law permits the insurer/employer to stop medical payments two years after your injury date, but the AWCB can authorize additional medical payments if treatment is needed for the process of recovery.

2. When must you request a hearing (Affidavit of Readiness of Hearing form)?

If the insurer/employer filed this controversion notice after you filed a claim, you must request a hearing before the AWCB within two years after the date of this controversion notice.  You will lose your right to the benefits denied on the front of this form if you do not request a hearing within two years.

IF YOU ARE UNSURE WHETHER IT IS TOO LATE TO FILE A CLAIM OR REQUEST A HEARING, CONTACT THE NEAREST AWCB OFFICE.

. . .

Controversion Notice, December 8, 2010, at 2 (emphasis in original).

5) On April 14, 2005, Employee elected to waive reemployment benefits in exchange for a lump sum PPI payment (Waiver of Reemployment Benefits, April 14, 2005).

6) On or about April 21, 2005, Employer paid Employee his PPI benefits balance in a lump sum, which was the last benefit payment made, though Employer failed to file a timely compensation report reporting this payment (workers’ compensation system database, April 9, 2008; record).

7) On November 1, 2010, Employee filed a workers’ compensation claim, which Division staff returned to him the next day because he failed to date or sign it (Workers’ Compensation Claim, undated; workers’ compensation system database, November 2, 2010).

8) On November 1, 2010, Employee also filed and served a medical summary to which were attached several medical records from Doctors Medical Center in Modesto, California, (Medical Summary, October 25, 2010; record).

9) On November 5, 2010, as shown by a “received” stamp, Employer received medical records from Doctors Medical Center in Modesto, California, different from those attached to Employee’s medical summary, and filed these on a medical summary on January 6, 2011 (Medical Summary, January 6, 2011).

10) Employer did not file the records it received on November 5, 2010, in a timely manner as required by law (experience, judgment, observations and inferences drawn from all the above).

11) On November 12, 2010, Employee re-filed his signed and dated claim, because he was “being denied medical benefits.”  Employee checked no boxes on the claim form, but in the “medical costs” block hand-wrote the words “unk.at this time” (claim, November 9, 2010).

12)  Employee’s claim intended to make, and made, a claim for medical benefits only (claim; experience, judgment, observations, and inferences drawn from all the above).
13) On December 3, 2010, Employer’s previous attorney filed, in the division’s Anchorage office, only the front page of a controversion notice, denying benefits Employee requested in his November 9, 2010 claim, based upon Dr. Bell’s EME report.  Employer also raised potential bars to Employee’s claim under AS 23.30.095(a), AS 23.30.100; AS 23.30.105; and AS 23.30.110(c).  This page included the word “COPY” stamped in blue ink (Controversion Notice, December 3, 2010).

14) On December 3, 2010, Employer filed an answer to Employee’s claim and reiterated its denial based upon Dr. Bell’s EME report.  Employer also raised the above-referenced statutes as affirmative defenses and suggested Employee may have had a “superseding” or “intervening” injury causing his then-present condition and any need for ongoing medical treatment (Answer to Employee’s Workers’ Compensation Claim Dated November 9, 2010 and Served by the Board on November 15, 2010, December 3, 2010).

15) On December 6, 2010, Employer’s previous attorney filed, in the division’s Juneau office, a copy of the same front page of its December 3, 2010 controversion notice, without the word “COPY” on its face (Controversion Notice, December 3, 2010).

16) On December 7, 2010, Employee attended by telephone and Employer’s attorney appeared at a prehearing conference.  The board’s designee reviewed Employee’s claim and Employer’s defensive pleadings.  Employee orally amended his claim at the prehearing to include additional PPI.  Employee confirmed he was not seeking any time loss benefits.  He was, however, seeking medical care for his work injury.  The board’s designee cut and pasted in the prehearing conference summary language from both AS 23.30.105 and AS 23.30.110(c).  Included was the following:

The EE is reminded that, if a controversion notice is served and filed, after the date of filing of his workers’ compensation claim, he must serve and file an affidavit, in accordance with 8 AAC 45.070, requesting a hearing within two years of the controversion to avoid possible dismissal of his claim.  AS 23.30.110(c) provides: ‘If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.’  The parties have confirmed that in this matter the relevant post-claim controversion is dated12/3/2010 and was received by the board on 12/3/2010, and that a hearing must be requested by 12/3/2012.  Some events in the case may toll (extend) this deadline as to some claims, however, the parties are urged to remain aware of this earliest deadline 12/3/2012 and the possibility of dismissal if a hearing is not timely requested.  An affidavit of readiness form is attached for this purpose (Prehearing Conference Summary, December 7, 2010; emphasis in original).

17) On March 8, 2011, Employee attended by telephone and Employer’s attorney appeared at another prehearing conference.  Employee reported he was attempting to retain counsel but was having difficulty.  Employee had requested records from several providers and was continuing the process and hoped to retain an attorney.  Employer’s attorney said he was sending medical releases to Employee for his signature and would provide Employee with a medical summary containing records Employer already had.  Specifically, the prehearing conference summary again stated:

The EE is reminded that, if a controversion notice is served and filed, after the date of filing of his workers’ compensation claim, he must serve and file an affidavit, in accordance with 8 AAC 45.070, requesting a hearing within two years of the controversion to avoid possible dismissal of his claim.  AS 23.30.110(c) provides:  ‘If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.’  The parties have confirmed that in this matter the relevant post-claim controversion is dated12/3/2010 and was received by the board on 12/3/2010, and that a hearing must be requested by 12/3/2012.  Some events in the case may toll (extend) this deadline as to some claims, however, the parties are urged to remain aware of this earliest deadline 12/3/2012 and the possibility of dismissal if a hearing is not timely requested (Prehearing Conference Summary, March 8, 2011).

18) Unlike the previous prehearing conference summary, an affidavit of readiness for hearing form was not attached to this summary (id.).

19) Employer did not file another medical summary following the March 8, 2011 prehearing conference until January 14, 2013, even though Employer’s adjuster received many of the records attached to this medical summary in 2004, as shown by the “received” stamp (Medical Summary, January 14, 2013; observations).

20) On September 27, 2012, Employee called the board’s Anchorage office.  An entry in the workers’ compensation system database under “Injury Events” says Division employee Cynthia Stewart received the telephone call from Employee regarding a “controversion.”  Employee stated he needed medical treatment and had just been released from incarceration.  Ms. Stewart recorded she advised Employee “he had two years to file” a “WCC,” which is short for “workers’ compensation claim.”  Ms. Stewart recorded she also sent “forms,” the board’s pamphlet “Workers’ Compensation and You,” and a list of attorneys to Employee (workers’ compensation system database, September 27, 2012; Employee; Stewart).

21) Employee called the board In September to inquire if he still had the right to make claims for benefits as an “indigent” person and spoke to Ms. Stewart, a workers’ compensation technician.  Ms. Stewart told Employee he still had rights he was “unaware of” and she would send a packet.  The technician told Employee he could continue to pursue medical treatment (Employee).

22) Employee was trying to get medical care anywhere he could obtain a free clinical evaluation, as he had no funds.  From 2010 through 2012, Employee was trying to compile his medical information to support his pending claim.  Employee expressly conceded he knew the two-year clock was ticking down (id.).  

23) On November 9, 2012, Employee called the board’s Anchorage office again and spoke with Ms. Stewart about his “WCC.”  Employee told her he had continued to obtain his medical records.  He advised Ms. Stewart his personal file was “full of medical records” and he was ready “to go on forth” and “to start being heard” as he had evidence backing his claim.  He asked the technician to send him the correct documents as he was ready to go forth and “have a hearing.”  When he spoke with Ms. Stewart the last time, Employee was “ready for the hearing” and was trying to “move forward.”  It was not Employee’s intention to start a new claim.  Employee sought help from the division’s staff because he could not find an attorney, was confused, did not know how to proceed and needed help.  Ms. Stewart again advised Employee “to file claim before two-year deadline.”  Thereafter, Employee flew to Alaska and spoke personally with a workers’ compensation officer, Penny Helgeson, after the two-year deadline had already expired (workers’ compensation system database, November 9, 2012; Employee; Stewart).

24) Employee was fully aware of the two-year deadline to request a hearing on his pending claim and never would have intentionally or accidentally missed the deadline.  When Employee spoke with Ms. Stewart in November 2012, he was trying to request a hearing on his claim and was not trying to file a new claim, though, when he received the form, he ultimately amended his existing claim slightly to take into account additional expenses incurred over the past couple years, and other issues.  Employee thought it was “funny” he should have to file another claim when he wanted to request a hearing.  Employee knew he already had a pending claim and in retrospect contended there had been a miscommunication between Ms. Stewart and Employee about what he was trying to accomplish when he called in September and November 2012.  After Ms. Stewart spoke with Employee, she sent him forms, which he completed and returned; this was the second workers’ compensation claim (Employee; judgment and inferences from the above).

25) Employee knew in 2004 he was released to light-duty work only.  He opted out of vocational reemployment benefits because he wanted to keep his home, had to make house payments and had to feed his family.  Employee was incarcerated from July 21, 2005, through around February 2006.  He traveled to California and “ran from the law” for about one year.  Employee was picked up in Alabama in 2008 on a new charge and was again incarcerated for about a year.  Alabama extradited Employee to California.  Between incarcerations, Employee had light-duty jobs working in a warehouse.  He also did consulting for a weatherproofing company and delegated work to crewmembers on weatherproofing construction projects.  Employee’s back has hurt continuously since his 2004 injury.  He did not file a claim in 2005 because he “didn’t know what his rights were.”  Though Employee never returned the first medical releases he received, because he had no records in his possession and incorrectly believed this precluded him from having to return the releases, he provided Employer’s previous attorney with medical records in his possession.  Employee had difficulty obtaining some medical records from Alaska providers.  Employee sent Employer’s previous attorney a medical release and provided additional releases to Employer’s counsel when he came to Alaska in December 2012 (id.).

26) Employee was told in 2010 he had two years to pursue his case.  He tried to obtain his medical records since then and followed the advice the workers’ compensation technician gave him.  He thought he was complying with the proper procedure to get a hearing.  He completed and submitted the paperwork he was given, which he thought would result in a hearing on his 2010 claim.  Employee did the best he could without representation (id.).

27) As referenced above, on September 27, 2012, and November 9, 2012, when Employee spoke with the workers’ compensation technician he already had a November 9, 2010 claim pending.  The screen upon which Ms. Stewart recorded her information did not include information about Employee’s pending claim.  Ms.  Stewart would not have been aware he had a pending claim unless she had checked other screens in the workers’ compensation system, which she did not check (record; experience, observations; Stewart).

28) On November 13, 2012, in response to Ms. Stewart’s instructions, Employee filed another claim requesting permanent total disability, PPI, “repayment” of all medical costs, transportation expenses, and an unfair or frivolous controversion finding (claim, November 9, 2012).

29) This filing was within two years of the December 3, 2010 controversion (observation; record).

30) On December 4, 2012, Employer filed a partial first page of a non-standard controversion notice denying benefits selected in Employee’s November 9, 2012 claim (Controversion Notice, undated).
31) On December 4, 2012, Employer answered Employee’s November 9, 2012 claim and raised various defenses including claim bars under AS 23.30.105 and AS 23.30.110(c) (Answer to the Workers’ Compensation Claim Dated November 9, 2012 and Served by the Alaska Workers’ Compensation Board on November 14, 2012, December 4, 2012).
32) On December 14, 2012, Employer filed a controversion notice denying Employee’s November 9, 2012 claim based on Dr. Bell’s EME report, and again raising AS 23.30.105 and 
AS 23.30.110(c) defenses (Controversion Notice, December 4, 2012).
33) On December 12, 2012, Employee attended by telephone and Employer’s attorney appeared at a prehearing conference.  The board’s designee reviewed the claims and defenses and noted no discovery had taken place over the last two years because Employee had allegedly failed to return releases.  Employee agreed to sign and return releases.  The summary further stated:
It was noted Employee did not file an Affidavit of Readiness for Hearing by the 12/3/2012 deadline he had been advised of in previous prehearings.  Designee inquired as to why Mr. Kolleda had not requested a hearing.  Mr. Kolleda explained that he spoke with someone at the AWCB who told him to file a claim before 12/3/2012 to avoid the two year deadline.  Upon further investigation designee discovered Mr. Kolleda spoke with Workers’ Compensation Technician Stewart on 11/9/2012, who did advised him to file a WCC before the two year deadline.

. . .

Designee set a hearing on ER’s pending petition to dismiss pursuant to 
AS 23.30110(c) and whether EE’s 11/9/2012 WCC should be treated as an ARH based on the Board’s obligation under Richard v. Fireman’s Fund and 
AS 23.30.135.  The hearing is scheduled for April 11, 2013, and is second up on the trailing calendar.  Parties were directed to serve and file witness lists, legal memoranda and evidence in accordance with 8 AAC 45.060, 8 AAC 45.112, 8 AAC 45.114 and 8 AAC 45.120.  Any request for a continuance, postponement, cancellation or change of the hearing date will be reviewed in accordance with 8 AAC 45.074 (Prehearing Conference Summary, December 12, 2012).  

34) Employee agreed the designee’s summary about why he did not file a timely affidavit of readiness for hearing as set forth in the December 12, 2012 prehearing conference summary was an accurate statement of the prehearing conference discussion on this issue (Employee).

35) On December 18, 2012, Employer filed a petition to dismiss based upon an attached memorandum.  In its memorandum, Employer admitted Employee reported an industrial injury on January 8, 2004, and Employer accepted and paid benefits until the case was controverted.  Employer contended no claim “was ever filed” in response to the 2004 controversion.  Employer then conceded that six years later Employee filed a claim served November 15, 2010, seeking medical costs.  Employer contended it controverted the claim on December 3, 2010, and Employee failed to file a hearing request within two years.  Employer contended Employee’s “right to compensation for disability” is barred as his claim was not filed within two years after Employee had knowledge of the nature of his disability and its relationship to his employment, under 
AS 23.30.105.  Since Employee knew of his injury in 2004, Employer’s memorandum argued §105 barred his claim at the end of 2006.  Employee further contended incarceration is no excuse for lack of timely filing.  Lastly, Employer argued it had been “severely prejudiced” by the inability to obtain discovery because Employee refused to return releases and otherwise document his medical treatment and costs (Petition; Motion to Dismiss the Workers’ Compensation Claims Dated November 15, 2010, December 18, 2012).

36) On December 28, 2012, Employee filed an affidavit requesting a hearing on an unidentified claim (Affidavit of Readiness for Hearing, December 28, 2012).

37) The above-referenced December 12, 2012 prehearing conference summary was not served until January 8, 2013.  Apparently, the board’s designee received Employer’s December 18, 2012 petition and its December 28, 2012 affidavit of readiness for hearing after the prehearing conference, and set a hearing based on the petition, on the designee’s own motion (observations).

38) Ms. Stewart is a workers’ compensation technician for the division.  At hearing, she reviewed the “injury events” screen-print from the workers’ compensation system and identified her September 27, 2012 and November 9, 2012 entries.  Ms. Stewart affirmed she sent a workers’ compensation claim and other information to Employee on September 27, 2012.  She could not recall if she also sent a workers’ compensation claim to Employee on November 9, 2012 (Stewart).  

39) Ms. Stewart conceded she does not always have time to look at the “judicial” screen in the workers’ compensation system to determine at what point in the process a caller’s claim might be, or if they even have a claim pending.  She recalled telling Employee he needed to file a claim before the two-year deadline expired.  At hearing, when advised Employee already had a claim pending when she advised Employee to file a claim, Ms. Stewart conceded the screen she was looking at does not disclose previous, pending claim information and she would not necessarily have checked a different screen on either occasion when Employee called her.  If she sends an affidavit of readiness for hearing to a caller, however, she always notes this and uses the abbreviation “ARH” (id.).

40) No workers’ compensation system database entry indicates Ms. Stewart ever sent Employee an affidavit of readiness for hearing (observations).

41) The parties stipulated Employee never appeared personally for a prehearing conference in this case notwithstanding the summaries, which imply he did (parties’ stipulation at hearing).

42) Employee is credible (experience, observations, judgment and inferences drawn from all the above).

43) Though Employee did a relatively good job at hearing presenting cogent arguments, it was clear from his testimony and arguments he is not a sophisticated claimant and is unfamiliar with legal terms and principles involving workers’ compensation cases (id.).

44) Employer argued this case is distinguishable from other cases where Board “staff member errors” did not prevent cases from proceeding under AS 23.30.110(c) absent an affidavit of readiness for hearing.  In those cases, in Employer’s view, the employees were “actively engaged” in pursuing their claims.  Here, according to Employer, Employee was not (Employer’s hearing arguments).
45) Employee was as “actively engaged” as the facts and the law required him to be during the two years after Employer controverted his November 9, 2010 claim (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all the above).
46) Employer subsequently argued 2007 was the last year Employee could have filed a claim for benefits because it would have been two years after the last date he was paid PPI after he waived reemployment benefits.  It argued there was no “latency” involved in this case.  Employer contends the§105 defense is straightforward and Employee’s claim should be denied.  It conceded the §110(c) defense was less clear-cut, but argued judicially created exceptions to the two-year rule did not apply in this case (Employer’s hearing arguments).
47) Employer was not seeking claim dismissal based on Employee’s alleged failure to cooperate with discovery or to return releases (id.).
48) Employer never sought a prehearing order directing Employee to sign and deliver informational releases and never filed a petition seeking an order compelling him to sign and return releases or to compel discovery (record).
49) Ms. Stewart misunderstood what Employee was trying to accomplish when he called her in September and November 2012; she did not understand he already had a claim pending and was requesting a hearing on his pending claim.  Employee timely requested a hearing verbally and asked for assistance in requesting a hearing in writing on his pending claim and reasonably relied on advice he received from workers’ compensation technician Ms. Stewart to request a hearing within the two-year deadline by “filing a claim” (Employee’s hearing arguments; Employee; experience, judgment, observations and inferences drawn from all the above).
50) Employee filed another claim, rather than an affidavit of readiness for hearing, following directions from Ms. Stewart in an attempt to request a hearing on his pending claim and avoid having his claim dismissed under AS 23.30.110(c) (id.).

51) Employer has not been prejudiced by Employee’s lack of filing a claim until 2010 (experience, judgment, observations and inferences drawn from all the above).

52) Employer has not been prejudiced by Employee’s lack of filing an affidavit of readiness for hearing form on his November 9, 2010 claim (id.).

PRINCIPLES OF LAW

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar case facts, and inferences drawn from all the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. . . .

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .
AS 23.30.105.  Time for filing of claims.  (a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding. . . . 

AS 23.30.105(a) is a procedural statute.  Hayes v. FNSB, AWCB Decision No. 98-0236 (September 10, 1998).  In Morrison-Knudsen Co. v. Vereen, 414 P.2d 536 (Alaska 1966) the Alaska Supreme Court said AS 23.30.105’s purpose is to insure employers have reasonable, timely opportunity to investigate and defend against claims.  In Larson’s Workers’ Compensation Law, Professor Larson discusses issues to consider in determining whether a limitations statute for filing a workers’ compensation claim has begun to run:

The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compen​sable character of his injury or disease (7 Arthur Larson & Lex Larson, Larson’s Worker’s Compensation Law §126.05[1], at 126-18 (2001)). 

AS 23.30.110.  Procedure on claims.  (a) Subject to the provisions of 
AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim.

. . .

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

In Kim v. Alyeska Seafoods, Inc., 197 P.3d 193 (Alaska 2008), an injured worker filed a claim for benefits, which his employer controverted in December 2003, on a Board-prescribed notice.  Two days before the second anniversary of the controversion notice, the employee through counsel filed a motion for a continuance supported by his lawyer’s declaration stating he was not ready for hearing and needed more time to prepare.  Mr. Kim’s employer did not respond directly to the continuance request, but in early 2006 filed a petition to deny Mr. Kim’s claim based on AS 23.30.110(c).  In response to the employer’s petition, Mr. Kim filed an answer explaining his attorney could not honestly sign an affidavit of readiness for hearing because he was not ready, and asked for his continuance request to be considered a “constructive hearing request.”  The board denied Mr. Kim’s claim under AS 23.30.110(c).  

On appeal, the commission affirmed, concluding substantial evidence supported the finding 
Mr. Kim failed to file a request for hearing within two years of the controversion.  It construed AS 23.30.110(c) to require claim denial and determined substantial evidence supported the board’s implicit finding Mr. Kim failed to present evidence justifying “equitable relief.”  Mr. Kim appealed.  On appeal, the Alaska Supreme Court construing AS 23.30.110(c) stated in Kim:

But because a statutory dismissal results from failing to request a hearing, rather than from failing to schedule one, it was error to conclude that an affidavit of readiness was required to request a hearing and toll the time-bar.  We conclude that strict compliance with the affidavit requirement is unnecessary because subsection .110(c) is directory, not mandatory (id. at 196). . . .

. . .

Subsection .110(c) is a procedural statute that ‘sets up the legal machinery through which a right is processed’ and ‘directs the claimant to take certain action following controversion’ (footnote omitted).  A party must strictly comply with a procedural statute only if its provisions are mandatory; if they are directory, then ‘substantial compliance is acceptable absent significant prejudice to the other party.’

. . .

A statute is considered directory if (1) its wording is affirmative rather than prohibitive; (2) the legislative intent was to create ‘guidelines for the orderly conduct of public business’; and (3) ‘serious, practical consequences would result if it were considered mandatory.’

Rejecting arguments about situations such as Mr. Kim’s rendering AS 23.30.110(c) null and void, Kim noted:

Yet the Commission has noted that ‘the [B]oard is not without power to excuse failure to file a request for hearing on time when the evidence supports application of a recognized form of equitable relief (footnote omitted).  In Tonoian v. Pinkerton Security, the Commission suggested several ‘legal reasons’ why delay by a pro se litigant might be excused (footnote omitted).  And in Omar v. Unisea, Inc., the Commission remanded the case to the Board to consider whether, among other things, the ‘circumstances as a whole constitute compliance with the requirements of [AS] 23.30.110(c) sufficient to excuse any failures . . . to comply with the statute” (footnote omitted).  From these decisions, it appears that the Commission and the Board already exercise some discretion and do not always strictly apply the statutory requirements.  This approach is consistent with the notion that a statute of limitations defense is disfavored (id. at 197-98).

In Pruitt v. Providence Extended Care, 207 P.3d 891 (Alaska 2013), an injured worker’s attorney filed a claim on her behalf.  The attorney withdrew and mailed a copy of his withdrawal notice to the injured worker.  The employee later confirmed the mailing address on the withdrawal notice’s service certificate was her mailing address at the time.  Subsequently, her employer filed and served on the employee a controversion notice denying all benefits.  A prehearing conference summary said “[t]he chair directed Ms. Pruitt to call our office and make an appointment with a Workers’ Compensation Technician for assistance in filing an [affidavit of readiness for hearing], if she decides that she wants to continue with the case.”  The summary also advised Ms. Pruitt she had to file an affidavit requesting a hearing within AS 23.30.110(c)’s time limits; the statute’s relevant part was cut and pasted into the prehearing conference summary.  The summary was served on Ms. Pruitt in 2006, but she failed to file a hearing request within two years of the insurer’s controversion notice.  Her employer filed a petition to dismiss.  

At a hearing on the employer’s petition to dismiss, Ms. Pruitt testified she had not received her prior attorney’s withdrawal notice.  She also testified she thought her attorney would submit or had submitted a form requesting a hearing.  She disavowed having ever received notice about the necessity of filing an affidavit of readiness for hearing, and denied she ever received the prehearing conference summaries.  The board found the employee resurrected her workers’ compensation claim only because her long-term disability benefits expired in 2008.  The board noted numerous inconsistencies in her testimony and determined she was not credible.  Finding the claimant had not established a legal excuse for failing to file a timely affidavit of readiness for hearing, the board denied her claim under AS 23.30.110(c).  The Workers’ Compensation Appeals Commission affirmed, and she appealed.

On appeal, the Alaska Supreme Court reviewed its prior decisions addressing §110(c) and stated: 

Here, Pruitt failed to file anything within the allotted time.  She filed a written application for benefits in February 2005.  Providence filed two controversions: one in February 2005, shortly after she filed her written application, and one in July 2005, after her deposition.  Pruitt needed to request a hearing by July 1, 2007, at the latest, to avoid the time bar of AS 23.30.110(c).  She did not file anything indicating she wanted to prosecute the 2005 written claim until August 2009, well after the statutory deadline expired (id. at 985).

. . .

The Board found that Pruitt’s ‘assertion she was unaware her attorney withdrew and was relying upon him to file the necessary paperwork lacks credibility.’  The Board ‘has the sole power to determine the credibility of a witness’ (footnote omitted).  Its credibility findings are binding on the Commission (footnote omitted).  The Board’s credibility determination disposes of Pruitt’s argument that her reliance on her attorney excused her from complying with the statute.  If Pruitt was not truthful in asserting that she relied on her attorney to file the affidavit of readiness for hearing, this purported reliance cannot excuse her noncompliance.  The Commission thus correctly concluded that substantial evidence in the record supported the Board’s determination that Pruitt did not substantially comply with AS 23.30.110(c) (id.).

The Alaska Supreme Court has previously “likened” the §110(c) time-bar to a statute of limitations because it denies benefits requested in a claim.  Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912, n. 4 (citing Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1122 (Alaska 1995); Suh v. Pingo Corp., 736 P.2d 342, 346 (Alaska 1987)).  A statute of limitations defense is “disfavored,” and the Alaska Supreme Court has held provisions absent from §110(c) should not be read into it.  Tipton, 922 P.2d at 912-13 (rejecting an employer’s argument an employee must request a hearing every time a previously-requested hearing is cancelled).

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

In Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963), the Alaska Supreme Court in a civil suit dealt with an insurer’s alleged duty to “arrange” for an injured worker’s medical care.  Mr. Richard suffered a work-related eye injury.  A subsequent eye examination disclosed he had suffered a retinal detachment and the examining physician suggested surgery be done as soon as possible because the longer the detachment persisted, the less successful the outcome.  This recommendation was sent to the board and the insurance carrier.  

Mr. Richard had settled his eye injury through a Board-approved compromise and release, but medical benefits were not waived.  Delays in obtaining surgery resulted in Mr. Richard losing the sight in his eye.  He sued and alleged the employer’s insurance carrier negligently delayed providing necessary medical care.  The trial court dismissed his claim and he appealed.  

The Alaska Supreme Court held the employer does not have an affirmative duty to arrange for medical or surgical care for an injured worker.  The court then placed blame for the delay, subject of the injured man’s complaint in the first instance, as follows:

If anyone deserves to be criticized for the manner in which this case was handled, it is the Board because of its failure to promptly advise the appellant on how to proceed when it was informed by Dr. Leer of the appellant’s urgent need for additional surgery by an out-of-state doctor.  We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law (footnote omitted).

The Alaska Supreme Court cited cases from other jurisdictions including Cole v. Town of Miami, 83 P.2d 997, 1000 (Ariz. 1938); and Yurkovich v. Industrial Accident Bd., 314 P.2d 866, 869-71 (Mont. 1957), in which the court in the latter case declared: 

The Workmen’s Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act (citations omitted).

In Yurkovich the facts were:

[In] 1955,   Yurkovich . . . wrote to the Board for information giving the Board his name; that he was injured on January 19, 1955, at the Brophy mine; that he believed the mine had made a report to the Board; that the fall of rock on his back had hurt his neck and back, and asked if he could have X-rays taken.  Plaintiff also asked the Board ‘would you please inform me as [to] what I am to do about it I thank you kindly.’

The Board’s answer . . . was as follows: ‘Answering yours . . . about your accidental injury . . . you are entitled to medical treatment, and hospitalization if necessary, provided such bills are incurred within one year from date of accident and do not exceed a total of $1,500.00.’

‘Therefore you may consult a doctor now.  We enclose the forms upon which he should submit his report and his bill.’

The Board gave the plaintiff no information in regard to the form required in relation to compensation, but by this letter of authorization for medical treatment, the Board recognized that the plaintiff had suffered an industrial compensable injury.  The Board at that time also had the employer’s report before it of plaintiff’s accidental injury.

While it may not be the duty of the Board to go out and solicit claims, as intimated by counsel for such Board, yet we deem it the duty of the Board to fully advise an industrial injured workman, when he comes to the Board as here and asks for information, as to what he should do. . . .

. . .

It was the duty of the Board standing in the position of trust in relation to this plaintiff, after receiving such information of his industrial accident, to see to it that his rights under the law were protected.  A very high degree of good faith, impartiality, and fairness is to be shown by the Board in protecting its beneficiaries’ interests, and in dealing with such claimants.  From the uncontroverted testimony of the plaintiff it is apparent that he was depending on the Board, after his letter to them, to fully advise him of what he should do to protect his rights under the law.  From the record it is apparent that plaintiff was misled to his prejudice by the Board’s withholding, perhaps unconsciously, the information that plaintiff was required to file a claim under oath, thereby concealing such requirement from him, and by so doing misrepresenting to plaintiff that all he was entitled to was X-rays, doctor’s services and hospitalization.  The action and nonaction of the Board in this case cannot be condoned as it flies in direct conflict with the law of trusts as well as the import of the Workmen’s Compensation Act. . . .

In Cole, the court said:

We are of the opinion that, stated as an abstract proposition, the commission does not occupy the position of an adversary towards a claimant of compensation, dealing with him at arm’s length, but that it sits as a judicial body to do justice according to law (citation omitted).  

In Dwight v. Humana Hospital Alaska, 876 P.2d 1114 (Alaska 1994), the injured worker was never advised she had a right to request a second independent medical evaluation (SIME). Dwight, cited with approval from Richard, said this was reversible error because it affected the case’s possible outcome:

In Bohlmann v. Alaska Construction & Engineering, 205 P.2d 316 (Alaska 2009), the Alaska Supreme Court addressed the board’s duty to fully advise an injured worker and said:

A central issue inherent to Bohlmann’s appeal is the extent to which the board must inform a pro se claimant of the steps he must follow to preserve his claim.  The parties agree that the board designee who presided at the prehearing conferences gave Bohlmann general information about the two-year time bar.  The board and then the appeals commission determined that Bohlmann had been adequately and correctly informed of the time bar and the consequences of not filing an affidavit of readiness for hearing.


In Richard v. Fireman’s Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation (footnote omitted).  We have not considered the extent of the board’s duty to advise claimants.  The appeals commission emphasized that division staff have a duty to be impartial and stated that ‘[a]cting on behalf of one party against another or pursuing a claim on behalf of one party in a matter before the board would violate the duty of the adjudicators.’  The appeals commission determined that the prehearing conference officer fulfilled the requirements of Richard by informing Bohlmann in general terms of the two-year time bar.

It may be arguable in such a case that the board had a duty to tell the claimant that the two-year period was running; it may also be arguable that it had a duty to tell him when the period began running, or even the specific date on which the deadline would expire.  But we do not need to consider the full extent of the duty here. The board designee or the board should have corrected the erroneous assertion made by AC & E at the July 20, 2005 prehearing conference that the subsection .110(c) deadline had already run, but did not do so.  Alternatively, the designee or the board should at least have told Bohlmann specifically how to determine whether, as AC & E asserted, the deadline had already run and how to determine the actual deadline.  This minimal information would have made it clear to the claimant both the correct deadline and that he still had more than two weeks in which to submit the required affidavit.


By attempting at that conference to amend his June 2005 claim to include a claim for compensation rate adjustment, Bohlmann manifested an intent to prosecute the rate adjustment claim (footnote omitted).  AC & E’s July 20, 2005 contention that the rate adjustment claim was already barred was incorrect; in fact, Bohlmann had until August 6, 2005 in which to file his affidavit of readiness (footnote omitted).  We do not need to decide here whether the prehearing officer had a duty to tell Bohlmann the exact date, August 6, by which he needed to file an affidavit of readiness for hearing in order to preserve his claim.  Given AC & E’s incorrect statement about the timeliness of the rate adjustment claim and Bohlmann’s request to include a compensation rate adjustment claim in the later claim, the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred.  This requirement is similar to our holdings about the duty a court owes to a pro se litigant (footnote omitted).

The board, as an adjudicative body with a duty to assist claimants, has a duty similar to that of courts to assist unrepresented litigants.

Correcting AC & E’s misstatement or telling Bohlmann the actual date by which he needed to file an affidavit of readiness for hearing to preserve his claim would not have been advocacy for one party or the other (footnote omitted).  Indeed, at oral argument before us, counsel for AC & E stated that it would have been ‘just fine’ for a board employee to have informed Bohlmann of the actual deadline for filing an affidavit of readiness for hearing.  Because there is no indication in the appellate record that the board or its designee informed Bohlmann of the correct deadline or at least how to determine what the correct deadline was, the board should deem his affidavit of readiness for hearing timely filed (footnote omitted).   This is the appropriate remedy because the board’s finding that Bohlmann ‘had proved himself capable of filing claims and petitions even absent having counsel’ (footnote omitted) is consistent with a presumption that Bohlmann would have filed a timely affidavit of readiness had the board or staff satisfied its duty to him.

In Gilbert v. Nina Plaza Condo Ass’n, 64 P.3d 126, 129 (Alaska 2003), a case involving civil court discovery difficulties, the Alaska Supreme Court said:

It is well settled that in cases involving a pro se litigant the superior court must relax procedural requirements to a reasonable extent.  We have indicated, for example, that courts should generally hold the pleadings of pro se litigants to less stringent standards than those of lawyers.  This is particularly true when ‘lack of familiarity with the rules rather than gross neglect or lack of good faith underlies litigants’ errors.’  We have further indicated that a court ‘should inform a pro se litigant of the proper procedure for the action he or she is obviously attempting to accomplish’ and should also ‘inform pro se litigants of defects in their pleadings’. . . . 

In Breck v. Ulmer, 745 P.2d 66, 75 (Alaska 1987), the Alaska Supreme Court stated the trial judge should have informed the pro se litigant of proper procedure for action he was obviously attempting to accomplish.

In Wausau Insurance Co. v. Van Biene, 847 P.2d 584 (Alaska 1883), the Alaska Supreme Court addressed a case where the board held an employer waived its right to a Social Security offset by failing to request one in a timely manner.  The employer unsuccessfully appealed to the superior court, and then sought relief from the Alaska Supreme Court.  

The court addressed as the first issue: Did the board have authority to employ equitable principles to prevent an employer from asserting statutory rights?  Id. at 586-87.  The employer argued the legislature did not give the board authority to use equitable doctrines in a statutory system.  It further argued in this instance the board, a quasi-judicial body, “modified” the legislative scheme in the Social Security offset statute by imposing a duty of “diligent inquiry” on employers and their carriers.  Employer argued the board’s powers are limited to fact-finding only.  Employee argued many states, including Alaska, use equitable doctrines to prevent employers from asserting statutory rights in workers’ compensation cases.  He argued this instance was a particularly appropriate one for applying equitable principles, because the employer sat on its rights for three years and, relying upon assurances provided by the employer that her compensation benefits were “fixed,” Employee purchased a house, committing her to a significant, financial commitment.  Id. at 587.

Van Biene noted regulations require “answers” to compensation claims must state whether the claim is barred “by law or equity.”  Id.  The court relied on its decision in Smith by Smith v. Marchant Enterprises, 791 P.2d 354, 356-57 (Alaska 1990), which discussed quasi-estoppel’s application in a workers’ compensation appeal.  In Smith by Smith, the court concluded estoppel did not apply only because one element was missing under the case’s facts.  The superior court in Van Biene had even found implicit in Smith by Smith the Alaska Supreme Court’s acknowledgment that if all estoppel elements were present, quasi-estoppel and equitable doctrines would have been applicable to the workers’ compensation proceeding.  Van Biene concluded:

On the basis of Marchant and the preceding discussion we hold that the Board possesses the authority to invoke equitable principles to prevent an employer from asserting statutory rights (id. at 588).

In Shelley v. U.S. Fidelity & Guaranty Co., 827 P.2d 1288 (Mont. 1992), the Montana Supreme Court addressed a chiropractor’s claim that a workers’ compensation court hearing examiner erred by dismissing his claim for services rendered to an injured worker.  The hearing examiner granted the insurer’s motion to dismiss and the chiropractor appealed.  Shelley reasoned the appeal commission was equitably estopped from finding the chiropractor’s appeal was untimely.  Shelley found in his written decision, the hearing examiner incorrectly provided notice advising the chiropractor he had 30 “working days” after the final order was mailed to appeal rather than the actual 30 “calendar days.”  Acting in reliance on this written advice, the chiropractor filed his appeal more than 30 calendar days after the adverse decision.  

Citing an earlier Montana case, Shelley noted the Montana Supreme Court had previously extended the doctrine of equitable estoppel to cover situations involving misrepresentations made by the labor department (id. at 108-09).  Shelley found all equitable estoppel elements present, and held the hearing examiner abused his discretion dismissing the chiropractor’s appeal.  The Montana Supreme Court reversed the matter and instructed the workers’ compensation court to hear the chiropractor’s case as a “proper and timely appeal” (id. at 109).

In Van Biene, the Alaska Supreme Court said equitable-estoppel elements include: “assertion of a position by word or conduct, reasonable reliance thereon by another party, and resulting prejudice.”  Van Biene, 847 P.2d at 588; citing, Jamison v. Consolidated Utilities, 576 P.2d 97, 102 (Alaska 1970).

ANALYSIS

1) Is Employee’s November 9, 2010 claim barred under AS 23.30.105?

AS 23.30.105(a) is a procedural statute intended to insure employers have an adequate opportunity to investigate claims.  Hayes.  Employer has been aware of and able to investigate Employee’s injury and any potential claim since the event occurred.  Vereen.  This ability to investigate partially addresses AS 23.30.105(a)’s purpose.  However, Employer contends it has been “severely prejudiced” by Employee filing his claim in November 2010, because it could not investigate Employee’s injury and has been unable to obtain his medical records.  The record belies Employer’s assertion.  Any delay in obtaining Employee’s medical records relates to Employee timely returning medical record releases when originally asked to do so by Employer.  At hearing, Employer specifically stated it was not seeking claim dismissal based on Employee’s alleged failure to cooperate with discovery.  This issue will not be decided here.  Furthermore, the record shows Employer obtained Employee medical records in 2004, but failed to file them promptly on a medical summary after Employee filed his November 9, 2010 claim, as required by law.  Employer filed those records on January 14, 2013.  Similarly, another medical summary shows Employer had Employee’s 2010 medical records in November 2010, but failed to file those records until January 6, 2011.  Employer had summary and simple remedies for any perceived discovery delays but failed to use them.  AS 23.30.005(h).  Employer did not request a prehearing order directing Employee to sign and deliver releases even though releases were discussed at several prehearing conferences.  Employer never petitioned for an order compelling Employee to sign and deliver releases.  Nothing prevented Employer from pursuing discovery between 2004 and 2010, when Employee filed his claim.  Employer has provided no convincing evidence it was prejudiced by Employee November 2010 claim requesting medical benefits.

Furthermore, AS 23.30.105(a)’s plain language shows it is inapplicable to Employee’s November 9, 2010 claim.  The statute makes express reference to the right to compensation for “disability” and says nothing of permanent partial impairment, medical benefits, or other “compensation” to which an injured worker might be entitled.  Therefore, the statute’s plain meaning shows it does not apply to the medical benefits Employee requested in his November 9, 2010 claim.  Medical benefits were the only benefit he requested.  By definition, medical benefits though compensation are not “disability” benefits.  Therefore, AS 23.30.105(a) is inapplicable to Employee’s claim.

Although disability benefits are not at issue in Employee’s November 9, 2010 claim, Employer is also incorrect in applying §105 to disability benefits.  An Employee must have “chargeable knowledge” of the “nature of his disability “to start the two year period running under 
AS 23.30.105(a).  Collins.  AS 23.30.105(a)’s time limitation starts running only if the injured worker: (1) knows of the disability, (2) knows of its relationship to the employment, and (3) is actually disabled from work.  Egemo at 441.  A claim for disability is not “ripe,” thus requiring filing under AS 23.30.105(a), until the work injury causes wage loss, or in other words, “disability.”  Id. at 439; AS 23.30.395(16).  It is the “inability to earn wages because of a work-related injury” that triggers AS 23.30.105(a).  Id, at 439, n. 20.  When an injured worker believed a condition was controlled by medication, AS 23.30.105(a) started running only when the worker discovered the treatment no longer controlled the condition; “the mere awareness of the disability’s full physical effects is not sufficient” to trigger the statute.  Bateman.  Thus, Employee could not make a ripe disability or permanent partial impairment claim until he became disabled or suffered a rated, permanent partial impairment.  As Employee’s November 9, 2010 claim sought only medical care, and since §105(a) does not apply to medical benefits, his November 9, 2010 claim will not be dismissed under this section and Employer’s petition to dismiss will be denied.

2) Should Employee’s November 9, 2010 claim be denied under AS 23.30.110(c)?

This issue appears to be one of first impression in Alaska.  There are Alaska Supreme Court cases addressing this statute.  There are also cases involving the agency’s duty to advise unrepresented injured workers in workers’ compensation cases.  However, there is no case on point involving a conceded error by an agency staff member, relied upon by an injured worker to his detriment.  This decision requires an analysis of the agency’s duty to inform Employee of his rights and how to prosecute his claim, and how this relates to the equitable estoppel doctrine.

The legislature intended the Alaska Workers’ Compensation Act be interpreted to ensure quick, efficient, fair, and predictable delivery of indemnity and medical benefits to Employee, if he is entitled to them, at a reasonable cost to Employer.  AS 23.30.001(1).  Notably, one of the first priorities the legislature assigned to the Act is for it to be interpreted to ensure fairness to injured workers and employers.  The next priority is that cases be decided on their merits except where otherwise provided by statute.  AS 23.30.001(2).  Employer argues AS 23.30.110(c) requires Employee’s November 9, 2010 claim be dismissed because he failed to file an affidavit of readiness for hearing, otherwise request a hearing, or obtain additional time to request a hearing within two years of Employer’s controversion notice.  However, the inquiry does not end here.  

This is a peculiar case.  Statute of limitations-like defenses are “disfavored.”  Kim; Tipton.  This is decidedly not a case where Employee was advised about his rights and duty to file a claim and request a hearing in a timely manner, and simply ignored the advice, failed to calendar the deadline, claimed he never received notice, or for some other reason simply chose not to request a hearing.  Pruitt.  By contrast, Employee credibly testified he knew all along he had two years to develop his claim from the time he filed it, and then timely request a hearing.  AS 23.30.122.  With this understanding firmly in mind, Employee embarked upon obtaining his medical records to prepare for hearing.  Most importantly, Employee is credible and his testimony is supported by the database and by Ms. Stewart’s credible testimony.
Employer argued Employee’s situation is distinguishable from Bohlmann because the injured worker in that case was actively pursuing his claim.  Here, Employee was actively pursuing his claim as well.  He was trying to obtain his medical records and trying to find an attorney.  He had difficulty obtaining medical records, and had some delays caused by incarceration, which were of his own making.  Nevertheless, the key point in Employee’s case is that in September and November 2010, he specifically called the Division of Worker’s Compensation to request a hearing on his pending claim and to find out what he needed to file to obtain one.  Thus, within the two years allotted to him by law to develop this case request a hearing, Employee was doing exactly what he should have been doing.  
Unfortunately, there was miscommunication and misunderstanding between Employee and a workers’ compensation technician who answered his calls.  Employee was trying to obtain a hearing; the workers’ compensation technician thought he was trying to file a claim.  These findings and this decision is no reflection on the technician’s capabilities or competence.  It was simply a misunderstanding.  Perhaps Employee could have made his request clearer; perhaps the technician could have checked other screens in the workers’ compensation system database and learned Employee already had a claim pending.  In any event, Employee followed the advice stated on the back of every controversion notice: “IF YOU ARE UNSURE WHETHER IT IS TOO LATE TO FILE A CLAIM OR REQUEST A HEARING, CONTACT THE NEAREST AWCB OFFICE.”  Employee did exactly that, and was told to “file a claim.”  Cole; Yurkovich; Richard; Bohlmann.  He filed a claim, within two years of the controversion notice, thinking he was requesting a hearing.  Employee’s confusion as a layman is understandable.  The fact he had previously been given accurate, written advice on how to request a hearing is immaterial, inasmuch as it conflicted with the technician’s later, verbal advice.  The in correct advice was not harmless error as it clearly could affect his case outcome.  Dwight; Gilbert; Breck.
Employer in this instance did nothing wrong.  It had no idea the erroneous information was being passed from the technician to Employee in September and November 2012.  Employer undoubtedly thought Employee was simply filing another claim.  Nevertheless, all equitable estoppel elements are present here.  First, the workers’ compensation technician asserted a position “by word or conduct.”  In response to his request for information how to obtain a hearing, she told Employee he had to file a claim.  Second, Employee as a layman reasonably relied upon the technician’s representation.  He was confused about how to obtain a hearing, and followed the advice on page two of the controversion notice and called a workers’ compensation office for advice.  The agency has a duty to advise and inform injured workers how to prosecute their claims.  Richard; Bohlmann.  If this unrepresented person could not reasonably rely on information from a workers’ compensation technician, whose job it is to give such advice, upon whom could he rely?  Third, Employee has been prejudiced because he did not timely file an affidavit of readiness for hearing, otherwise request a hearing or seek more time to obtain a hearing within two years.  If Employer’s arguments were accepted, Employee would be prejudiced in the extreme -- his claim would be denied.

This decision will adopt the equitable remedy used in Montana.  Shelley.  The Montana Supreme Court applied equitable estoppel when a labor department hearing examiner gave incorrect notice concerning appeal deadlines in a written decision.  It matters little whether the advice given is written or oral.  The point is a workers’ compensation technician gave Employee incorrect advice, because she misunderstood what he was trying to accomplish.  He relied on the advice and his resulting actions inured to his detriment.  This decision comports with the agency’s duty to properly advise injured workers about their rights and how to protect them, and its right to apply equitable principles under appropriate circumstances.  Richard; Bohlmann; Van Biene.  Strictly applying 
AS 23.30.110(c) under these circumstances would be grossly unfair in violation of AS 23.30.001(1).  Employer’s petition to dismiss under AS 23.30.110(c) will be denied.

CONCLUSIONS OF LAW
1) Employee’s November 9, 2010 claim is not barred under AS 23.30.105.

2) Employee’s November 9, 2010 claim will not be denied under AS 23.30.110(c)’

ORDER

1) Employer’s December 18, 2012 petition to dismiss Employee’s November 9, 2010 claim under AS 23.30.105 is denied.

2) Employer’s December 18, 2012 petition to dismiss Employee’s November 9, 2010 claim under AS 23.30.110(c) is denied.

Dated in Anchorage, Alaska on May 10, 2013.
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RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SEAN P. KOLLEDA employee / applicant v. WESGRO PAINT & DRYWALL SUPPLY, INC., employer; LIBERTY NORTHWEST INSURANCE CO., insurer / defendants; Case No. 200401601; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on May 10, 2013.
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