ABRAHAM HENRY  v. ELIZABETH ENGLE, et. al

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ABRAHAM HENRY, 

                            Claimant, 

                                                   v. 

ELIZABETH W. ENGLE d/b/a

ASIAN FOOD MARKET, 

                            Uninsured Defendant,

                                  and 

STATE OF ALASKA, WORKERS’

COMPENSATION BENEFITS 

GUARANTY FUND, 

                             Defendants.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 200822587

AWCB Decision No. 13-0051
Filed with AWCB Fairbanks, Alaska

on May 13, 2013


Abraham Henry’s (Claimant) October 29, 2012 workers’ compensation claim was heard on April 2, 2013, in Fairbanks, Alaska, a date selected on November 14, 2012.  Claimant appeared telephonically and represented himself.  Attorney Kenneth Covell appeared for Elizabeth Engle, d/b/a Asian Food Market (Engle).  Assistant Attorney General Toby Steinberger appeared telephonically and represented the Workers’ Compensation Benefits Guaranty Fund (the fund).  Assistant Attorney General Daniel Cadra appeared and represented the State of Alaska, Department of Corrections (DOC).  DOC Community Programs Supervisor Billy Houser testified by telephone.  After Houser’s testimony, the parties orally stipulated to dismiss DOC as a party, and Mr. Cadra left the hearing.  Member Lefebvre had a prior commitment requiring her to leave the hearing early, but she subsequently reviewed the hearing recording.  The record closed when the panel next met and deliberated, on April 11, 2013.

ISSUES

Claimant contends he injured himself while performing work for Engle while Claimant resided at North Star Center (NSC), a DOC operated halfway house.  He contends he was an “employee” of Engle, an “employer” on his date of injury and Engle is liable for the medical costs arising from his injury.  As Engle was uninsured at the time of Claimant’s injury, Claimant seeks payment of benefits from the fund.

Engle contends Claimant was a prison inmate on the date of his injury and cites AS 33.30.191(e), which explicitly states the Alaska Workers’ Compensation Act (Act) does not apply to prison inmates.  Engle seeks an order dismissing Claimant’s claim on jurisdictional grounds.

The fund takes no position on the issue of whether AS 33.30.191 applies in this case or whether Claimant was an “employee” and Engle an “employer” on the date of Claimant’s injury.  The fund clarified it will reserve its time bar defense under AS 23.30.105 pending this decision and order.  The parties did not present argument on the fund’s §105 defense.

1) Does AS 33.30.191(e) apply in Claimant’s case, making Claimant ineligible for benefits under the Act?

The parties did not present evidence or argument on the issue of whether Claimant and Engle entered into an employment contract or on the application of the relative-nature-of-the-work test.  Thus, the record is incomplete to rule on whether Claimant was an “employee” of Engle, an “employer,” on the date of his injury, and thus entitled to benefits under the Act.

2) Should an evidentiary hearing be scheduled to address whether Claimant and Engle entered into an employment contract and the application of the relative-nature-of-the-work test?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On May 21, 2008, Claimant was admitted to NSC, a halfway house operated by DOC.  Prior to his admission to NSC, Claimant had been incarcerated at Fairbanks Correctional Center (FCC).  (DOC Location History Listing).

2) In May and June 2008, Claimant agreed to perform construction work for Engle, who was moving her business to a new location.  Claimant did tile work, sheet rocking, window installation, and general labor for Engle.  (Claimant).

3) On June 2, 2008, Engle issued a check to Claimant totaling $152.00 for work completed in May.  (DOC Exhibit 2 at 48).

4) On July 1, 2008, Engle issued a check to Claimant totaling $1,852.00.  Accompanying the check was a table calculated by Engle listing 231.5 hours Claimant worked in June.  (DOC Exhibit 2 at 41, 50).

5) On July 18, 2008, Claimant was operating a skill saw at Engle’s new business location when he cut his left hand.  Claimant was taken to Fairbanks Memorial Hospital (FMH) for treatment, where he underwent surgery.  FMH personnel contacted NSC, and when Claimant was released from FMH, he was readmitted to FCC because NSC “did not have the capability to provide my medical care.”  (Report of Occupational Injury or Illness, May 11, 2009; Claimant).

6) On July 23, 2008, Claimant was released from FCC on electronic ankle monitoring and allowed to reside with his family.  Claimant remained on electronic monitoring until he was paroled on October 7, 2008. (Claimant).

7) On January 21, 2009, Claimant was injured while working for Flowline Alaska, Inc. (Flowline).  At the time of this injury, Claimant was again residing at NSC.  Claimant’s injury was processed through Flowline’s workers’ compensation carrier.  The injury was minor, resulting in only one medical visit and two days missed work.  (Claimant, Record, DOC Location History Listing).

8) On July 29, 2009, Claimant filed a workers’ compensation claim seeking temporary total disability (TTD) benefits and medical costs related to his July 18, 2008 injury.  (claim, undated, served July 29, 2009).

9) On November 8, 2010, Claimant filed a workers’ compensation claim against the fund seeking medical costs related to his July 18, 2008 injury.  (claim, November 8, 2010).

10) On December 20, 2012, Katherine Goldsmith, Adult Probation Officer II for DOC, sent Engle’s attorney an email stating:

Abraham Henry was placed at the North Star Center on work furlough as a DOC inmate on 5/21/08 until 7/18/08 when our records indicate he cut his hand while at his place of employment and was taken to FMH for treatment.  He was returned to FCC on 7/18/08 and then placed on Electronic Monitoring from 7/23/08 until his release to probation on 10/7/08. (K. Goldsmith email to K. Covell, December 20, 2012).

11) On March 5, 2013, the parties attended a prehearing conference (PHC).  The written summary reads in part:

The purpose of this PHC was to clarify issues for the 4/2/13 hearing.  The parties agreed the issue for hearing that day will be whether Abraham Henry was an ‘employee’ as defined by the Workers’ Compensation Act on the date of injury. (PHC Summary, March 5, 2013).

12) As a preliminary matter at the April 2, 2013 hearing, Engle’s counsel stated he wished to clarify the issue for hearing as whether AS 33.30.191(e), which excludes inmates from coverage under the Alaska Workers’ Compensation Act, applies to Claimant’s work for Engle.  The parties proceeded to present evidence and argument related to this limited issue and did not present extensive evidence or argument on whether Claimant and Engle entered into either an express or implied employment contract or the application of the relative-nature-of-the-work test.  (Record). 

13) Billy Houser, DOC Community Programs Supervisor, credibly testified about NSC’s operation and policies.  NSC provides housing and meals for minimum or low security inmates and work furloughed inmates.  In examining Claimant’s DOC record, Houser stated Claimant was considered a work furloughed resident at NSC in July 2008.  DOC did not refer Claimant to Engle or Asian Food Market.  DOC did not pay any wages to Claimant or provide compensation of any kind to Claimant other than his housing and food.  DOC did not have any contractual relationship with Engle.  NSC transported Claimant to and from the worksite while Claimant worked for Engle, but did not supervise Claimant while he was working for Engle.  Inmates are expected to obtain work on their own, but coordinate with their case managers for transportation.  Case managers do not have direct contact with potential employers, nor control over the employment agreement, except they must approve inmates’ work hours and ensure no “under-the-table” work occurs and inmates earn at least minimum wage.  Houser considers NSC a “correctional facility” and Claimant an “inmate” on July 18, 2008.  He stated had Claimant walked away from NSC he would have been charged with escape.  (Houser).

14) Claimant credibly testified about his injury and his residence at NSC.  NSC is a temporary residence in order to “make your way out of incarceration.”  At NSC, inmates were initially required to perform community work service, and if they complied with NSC rules, after a time they advanced to “Level 1,” at which point they could enter the community to look for work.  When Claimant was advanced to Level 1, NSC personnel transported him into the community to look for work.  He had a friend who was working for Engle and had heard Engle was looking for more laborers.  Claimant notified his case worker and requested transportation to meet with Engle.  Claimant met with Engle and agreed to help her move her business to a new location in the Aurora subdivision in Fairbanks.  They set an agreed rate of $10.00 per hour and agreed Claimant would work 10 hour days.  Claimant “helped gut out the apartments in the building so she could establish her business,” laying tile, hanging sheetrock and installing windows.  While he and Engle agreed she would pay him $10.00 per hour, $2.00 of that amount was “off the top,” paid directly to Claimant and not reported to NSC.  Claimant was required to turn over all income he made from his employment while residing at NSC.  NSC retained a portion of his income for housing expenses, and a portion was retained in Claimant’s “personal account” and could be forwarded to Claimant’s family for living expenses.  (Claimant).

15) While residing at NSC, Claimant could leave the facility only if preapproved, and only for specific purposes, such as shopping once per week, church attendance, work, and alcohol treatment.  Claimant understood if he left NSC without permission or “walked off his job” he could be charged with escape.  Claimant was subject to random searches and drug screening.  All meals were provided by NSC and the residents ate cafeteria style.  NSC provided Claimant a sack lunch when he was working.  Claimant did not collect unemployment insurance during the periods he was unemployed but living at NSC.  He “tried to do that, but they said I was in custody so I couldn’t get it.”  (Id.).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure . . . quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers who are subject to . . . this chapter. . . . 

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and . . . regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

AS 23.30.010. Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment. . . .

AS 23.30.020.  Chapter part of contract of hire.  This chapter constitutes part of every contract of hire, express or implied, and every contract of hire shall be construed as an agreement on the part of the employer to pay and on the part of the employee to accept compensation in the manner provided in this chapter for all personal injuries sustained.
Coverage under the workers’ compensation act must arise from a contract of hire, express or implied, and before an employee/employer relationship exists under the Act, an express or implied contract of employment must exist.  Whitney–Fidalgo Seafoods, Inc. v. Beukers, 554 P.2d 250, 252 (Alaska 1976); Childs v. Kalgin Island Lodge, 779 P.2d 310, 313 (Alaska 1989).  The essence of a workers’ compensation system is a mutual arrangement of reciprocal rights between employer and employee, whereby both parties give up and gain certain advantages.  It is from the contract of hire, either express or implicit in the employment relationship that compensation coverage flows, with the concomitant adjustment of rights and remedies between employer and employee.  Whitney-Fidalgo Seafoods, Inc., 554 P.2d at 252.  When an employee accepts a job with an employer, it is fair that the employee loses the right to sue in tort in exchange for workers’ compensation coverage because the employee knows employment is being accepted and presumably knows the impact such acceptance has on the right to sue.  Cluff v. Nana-Marriott, 892 P.2d 164, 174 (Alaska 1995).

AS 23.30.055.  Exclusiveness of liability.  The liability of an employer prescribed in AS 23.30.045 is exclusive and in place of all other liability of the employer and any fellow employee to the employee, the employee’s legal representative, husband or wife, parents, dependents, next of kin, and anyone otherwise entitled to recover damages from the employer or fellow employee at law or in admiralty on account of the injury or death.  The liability of the employer is exclusive even if the employee’s claim is barred under AS 23.30.022.  However, if an employer fails to secure payment of compensation as required by this chapter, an injured employee or the employee’s legal representative in case death results from the injury may elect to claim compensation under this chapter, or to maintain an action against the employer at law or in admiralty for damages on account of the injury or death.  In that action, the defendant may not plead as a defense that the injury was caused by the negligence of a fellow servant, or that the employee assumed the risk of the employment, or that the injury was due to the contributory negligence of the employee.  In this section, ‘employer’ includes, in addition to the meaning given in AS 23.30.395, a person who, under 
AS 23.30.045(a), is liable for or potentially liable for securing payment of compensation.

AS 23.30.075.  Employer’s Liability to Pay.

. . .
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the division, upon conviction, the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year. If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits for which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

AS 23.30.082. Workers’ Compensation Benefits Guaranty Fund.

. . .
(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund.  In order to be eligible for payment, the claim form must be filed within the same time, and in the same manner, as a workers’ compensation claim.  The fund may assert the same defenses as an insured employer under this chapter. . . .
AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 33.30.191.  Employment of prison inmates.  (a) It is the policy of the state that prisoners be productively employed for as many hours each day as feasible.

(b) The commissioner may enter into contracts or cooperative agreements with any public agency for the performance of conservation projects.  After June 14, 2006, the commissioner may enter into a contract with an individual or private organization or public agency for the employment of prisoners if the commissioner consults with local union organizations before contracting and ensures that the contract will not result in the displacement of employed workers, be applied in skills, crafts, or trades in which there is a surplus of available gainful labor in the locality, or impair existing contracts for services.  A contract with an individual or private organization must require payment to the commissioner of at least the minimum wage required by AS 23.10.065 for each hour worked by a prisoner.  The wage required under the contract, multiplied by the total hours worked by inmates, must be paid weekly, or for another period as required by the contract.

(c) The commissioner may direct a prisoner to participate in a type of productive employment listed in (g)(1) and (3)--(5) of this section while the prisoner is confined in a correctional facility.  A prisoner who refuses to participate in productive employment inside a correctional facility when directed under this section is subject to disciplinary sanctions imposed in accordance with regulations adopted by the commissioner.

(d) In employing prison inmates, the department shall comply with federal and state health and safety regulations, except for providing workers’ compensation under AS 23.30.

(e) The provisions of AS 23 do not apply to the employment of prison inmates.

(f) Prison inmates productively employed under this section are not state employees nor do they have the rights or privileges given to state employees, including the right to participate in collective bargaining.

(g) In this section, ‘productively employed’ includes the following kinds of employment:

(1) routine maintenance and support services essential to the operation of a correctional facility; 

(2) education, including both academic and vocational; 

(3) public conservation projects, including wildland fire prevention and control, forest and watershed enhancement, recreational area development, construction and maintenance of trails and campsites, fish and game enhancement, soil conservation, and forest watershed revegetation; 

(4) renovation, repair, or alteration of existing correctional facilities as permitted by law; and 

(5) other work performed inside or outside of a correctional facility under (b) of this section. 

AS 33.30.901.  Definitions.  In this chapter, unless the context requires otherwise,

. . .

(4) ‘correctional facility’ or ‘facility’ means a prison, jail, camp, farm, half-way house, group home, or other placement designated by the commissioner for the custody, care, and discipline of prisoners; a ‘state correctional facility’ means a correctional facility owned or run by the state;

…

(9) ‘furlough’ means an authorized leave of absence from actual confinement for a designated purpose and period of time;

…

(12) ‘prisoner’

(A) means a person held under authority of state law in official detention as defined in AS 11.81.900(b);


AS 11.81.900.  Definitions.

…
(b) In this title, unless otherwise specified or unless the context requires otherwise,

…

(40) ‘official detention’ means custody, arrest, surrender in lieu of arrest, or actual or constructive restraint under an order of a court in a criminal or juvenile proceeding, other than an order of conditional bail releases. . . .

8 AAC 45.114. Legal memoranda.  Except when the board or its designee determines that unusual and extenuating circumstances exist, legal memoranda must

(1) be filed and served at least five working days before the hearing, or timely filed and served in accordance with the prehearing ruling if an earlier date was established;

(2) not exceed 15 pages, excluding exhibits, unless at a prehearing the board or its designee determined that unusual and extenuating circumstances warranted a longer memorandum; if the board or its designee granted permission at prehearing to file a legal memorandum exceeding 15 pages, excluding exhibits, it must be accompanied by a one-page summary of the issues and arguments;

(3) be on 81/2 by 11-inch paper of at least 16-pound weight, have margins of at least one inch on all sides, exclusive of headers and page numbers, and have spacing of not less than one and one-half lines, except that quotations may be single-spaced and indented;

(4) display the text in clear and legible hand printing or writing in black or blue ink or in black typeface equivalent in size to at least 12 point Courier or 13 point Times New Roman or New Century Schoolbook; and

(5) be accompanied by two copies, preferably duplex copies.

8 AAC 45.120. Evidence. . . .

. . . 

(m) The board will not consider evidence or legal memoranda filed after the board closes the hearing record, unless the board, upon its motion, determines that the hearing was not completed and reopens the hearing record for additional evidence or legal memoranda.  The board will give the parties written notice of reopening the hearing record, will specify what additional documents are to be filed, and the deadline for filing the documents. 

8 AAC 45.177. Claims against the workers’ compensation benefits guaranty fund.

…

(d) The fund is subject to the same claim procedures under the Act as all other parties.

(e) The fund may not be obligated to pay the injured worker’s claim unless the

(1) employee and employer stipulate to the facts of the case, including that the employee’s claim is compensable, which has the effect of an order under 
8 AAC 45.050(f), or the board issues a determination and award of compensation; and 

(2) the employer defaults upon the payment of compensation for a period of 30 days after the compensation is due.

(f) In case of default by the employer in the payment of compensation due under an award and payment of the awarded compensation by the fund, the board shall issue a supplementary order of default.  The fund shall be subrogated to all the rights of the employee and may pursue collection of the defaulted payments under AS 23.30.170.

(g) In this section, ‘fund’ means the worker’s compensation benefits guaranty fund (AS 23.30.082 (a)).

8 AAC 45.890.  Determining employee status.  For purposes of 
AS 23.30.395(19) and this chapter, the board will determine whether a person is an ‘employee’ based on the relative-nature-of-the-work test.  The test will include a determination under (1)-(6) of this section.  Paragraphs (1) and (2) of this section are the most important factors, and at least one of these two factors must be resolved in favor of an ‘employee’ status for the board to find that a person is an employee.  The board will consider whether the work 

(1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer 

(A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status; 

(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status;

(C) has the right to extensive supervision of the work then there is a strong inference of employee status;

(D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status;

(E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and

(F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed;

(2) is a regular part of the employer’s business or service; if it is a regular part of the employer’s business, there is an inference of employee status;

(3) can be expected to carry its own accident burden; this element is more important than (4)-(6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status;

(4) involves little or no skill or experience; if so, there is an inference of employee status;

(5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status;

(6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status.

The relative-nature-of-the-work test was adopted to distinguish between employees and independent contractors for determining whether an individual is an “employee,” and thus eligible for workers’ compensation benefits under the Act.  In determining whether a particular individual is an employee, the board must assess the totality of all the relevant circumstances surrounding the parties’ relationship.  Kroll v. Reeser, 655 P.2d 753 (Alaska 1982).  However, both relationships presuppose a contractual undertaking.  Therefore, absent a contract for hire, the board is not required to make this distinction.  Alaska Pulp Co. v. United Paperworkers Intern. Union, 791 P.2d 1008, 1012 (Alaska 1990).

Generally, each part or section of a statute should be construed with every other part or section so as to produce a harmonious whole.  City of Anchorage v. Scavenius, 539 P.2d 1169, 1174 (Alaska 1975).
ANALYSIS

1) Does AS 33.30.191(e) apply in Claimant’s case, making Claimant ineligible for benefits under the Act?

AS 33.30.191(d) says DOC must comply with federal and state health and safety regulations, but specifically excludes payment of workers’ compensation from those requirements.  Subsection (e) plainly states AS 23 does not apply to the employment of prison inmates.  The preliminary question before the panel is whether Claimant was a “prison inmate” when he was injured on July 18, 2008.  While §191 does not define “prison inmate,” AS 33.30.901(12) defines “prisoner” as a person held under authority of state law in official detention, which is in turn defined at AS 11.81.900(b)(40) as “custody” or actual or constructive restraint under an order of a court in a criminal or juvenile proceeding….”  

As both Claimant and DOC Community Programs Supervisor Billy Houser testified, Claimant was work furloughed and residing at NSC at the time of his injury.  While at NSC, Claimant could only leave upon preapproval, and only for specific reasons, such as weekly shopping trips, work, church, and alcohol treatment.  If he disobeyed the rules, he would be returned to FCC.  If he left NSC or the worksite without permission, he could be charged with escape.  While living at NSC was less restrictive than incarceration at FCC, Claimant remained under DOC’s supervision and control.  Claimant was held in official detention at the time of his injury, and was thus a prison inmate for purposes of AS 33.30.191.

Having Found Claimant was a prison inmate on July 18, 2008, this decision turns to whether 
AS 30.33.191 precludes Claimant from seeking benefits under the Alaska Workers’ Compensation Act.  Generally, each part or section of a statute should be construed with every other part or section so as to produce a harmonious whole.  Scavenius.  Thus, AS 30.33.191(d) and (e), which exclude prison inmates from workers’ compensation coverage, must be read in conjunction with the other subsections.  

AS 33.30.191(a) declares the general state policy that prisoners should be productively employed.  Subsection (g) defines “productively employed” as including: 1) routine maintenance and support services essential to the operation of a correctional facility; 2) academic and vocational education; 3) public conservation projects; 4) renovation, repair or alteration of existing correctional facilities; and 5) other work performed inside or outside of a correctional facility under (b).  Subsection (b) describes the process by which the DOC commissioner contracts with public agencies for performance of conservation projects or with private employers for prisoner employment.  DOC may only contract with private employers to employ prisoners upon first determining the contract will not displace employed workers or be applied in skills or trades in which there is a surplus of available gainful labor in the community.  Contracts with private employers require payment to the commissioner of DOC of at least minimum wage.

As Bill Houser testified, there was no contract between DOC and Engle, no payment was exchanged between DOC and Engle, and DOC had no control over Claimant and Engle’s employment relationship, other than to approve Claimant’s hours and ensure the legality of their arrangement.  DOC was not Claimant’s employer, nor did DOC enter into any contract related to Claimant’s employment.  Claimant was not “productively employed,” as addressed under the statute.

AS 33.30.191 clearly refers to inmate employment for and at DOC’s request.  It logically follows subsections (d) and (e), which exempt prison inmates from workers’ compensation coverage, refer to prison inmates who are “productively employed,” as defined in the statute.  Claimant was not “productively employed” for purposes of AS 33.30.191 because his employment had nothing to do with DOC.  His employment for Engle is, therefore, not exempt from coverage under the Act.  His claim will not be dismissed on jurisdictional grounds.

2) Should an evidentiary hearing be scheduled to address whether Claimant and Engle entered into an employment contract and the application of the relative-nature-of-the-work test?

In turning to whether Claimant is entitled to workers’ compensation benefits arising out of his July 18, 2008 injury while working for Engle, this decision must first determine whether Claimant and Engle entered into an express or implied employment contract.  While Claimant credibly testified about his arrangement with Engle, Engle was not present and the parties presented no other evidence about the arrangement between Claimant and Engle.  If the panel were to find an express or implied employment contract was established, the next step is to apply the relative-nature-of-the-work test, as codified at 8 AAC 45.890.  While the parties presented some evidence concerning the nature of Claimant’s work for Engle, most of the evidence presented at hearing related to Claimant’s inmate status and whether AS 33.30.191(e) excludes Claimant from coverage under the Act.  Neither party presented arguments on the relative-nature-of-the-work test as it relates to Claimant’s work for Engle.  

To make this process and procedure as summary and simple as possible, and to best ascertain the parties’ rights, a prehearing conference will be scheduled to schedule an evidentiary hearing on the issue of whether Claimant and Engle entered into either an express or implied employment contract, and if so how the relative-nature-of-the-work test applies in Claimant’s case, to determine whether Claimant was an “employee” employed by Engle, an “employer” on July 18, 2008.

CONCLUSIONS OF LAW

1)  AS 33.30.191(e) does not apply in Claimant’s case, and has no effect on Claimant’s entitlement to benefits under the Act.

2) An evidentiary hearing will be scheduled to address whether Claimant and Engle entered into an employment contract and the application of the relative-nature-of-the-work test to determine whether Claimant was an “employee” employed by Engle, an “employer” on July 18, 2008.

ORDER

1) Engle’s request for claim dismissal under AS 33.30.191 is denied.

2) Workers’ Compensation Officer Melody Kokrine is ordered to schedule a prehearing conference at the next available date at which time an evidentiary hearing will be scheduled on the issue of whether Claimant was an “employee” of Engle, an “employer” on the date of his injury. 

Dated in Fairbanks, Alaska on May 13, 2013.
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RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ABRAHAM HENRY, Claimant v. ELIZABETH ENGLE, d/b/a ASIAN FOOD MARKET, uninsurered respondent; STATE OF ALASKA WORKERS’ COMPENSATION BENEFITS GUARANTY FUND / defendants; Case No. 200822587; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties on May 13, 2013.
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Nicole Hansen, Office Assistant
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