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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ROBERT J. CHURCHWELL, 
Employee,
Respondent,
v. 

EZ DELIVERY LLC,
Employer,

and 

ZURICH AMERICAN INS CO.,
Insurer,

Petitioners.

	)

)

)

)

)

)

)

)

)

)
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)
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)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  201120502
AWCB Decision No. 13-0053 

Filed with AWCB Anchorage, Alaska 

on May 14, 2013


EZ Delivery’s (Employer) December 11, 2012 petition to dismiss Robert Churchwell’s Employee) April 28, 2012 claim for failure to comply with discovery orders was scheduled on the hearing docket on February 1, 2013, and heard on the written record on February 27, 2013.  Attorney Jeffrey Holloway represented Employer.  Employee failed to respond to Employer’s petition or submit a hearing brief.  The record closed following deliberations on April 5, 2013.

ISSUES
Employer contends it sent Employee releases and he refused the sign them.  It contends Employee later confirmed his address at a prehearing conference and also acknowledged receipt of the releases.  Employer contends Employee has been repeatedly ordered to sign releases and his continuing refusal is willful.  It contends it is unable to investigate and defend Employee’s claim and Employee has “brought the case to a standstill.”  Employer contends it has incurred legal costs pursuing discovery and contends it has been “severely prejudiced.” Consequently, it contends Employee’s claim should be dismissed. 

Employee’s position is unknown as he failed to reply to Employer’s petition or submit a hearing brief.  It is assumed he opposes Employer’s petition and a dismissal of his claim.

Should Employee be sanctioned under AS 23.30.108(c) for his noncompliance with discovery and, if so, what is an appropriate sanction?

FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:

1) On September 22, 2011, Employee injured his neck and back carrying windows while working for Employer.  (Report of Occupational Injury or Illness, December 7, 2011).

2) On March 22, 2012, Employer controverted benefits.  (Controversion, March 22, 2012).

3) On May 2, 2012, Employee filed a workers’ compensation claim, seeking temporary partial disability from March 19, 2012 through May 31, 2012, and medical costs totaling $13,390.00. (Workers’ Compensation Claim, April 28, 2012).

4) On June 27, 2012, the first prehearing conference in the case was held.  Employee attended and an adjuster attended on behalf of Employer.

Parties advised that the lines of communication are open and discovery is moving forward, ER confirmed receipt of releases and related medical records.  EE advised that he did not agree with Dr. Schroeder’s opinion and would be seeking a second opinion regarding the medical stability of his back and would provide that documentation to both ER and the Board.  Parties agreed to remain in contact through out [sic] this process and advised that attorney representation is likely.  Designee advised parties to file a Request for Conference form located on the website http://www.labor.state.ak.us/wc should another prehearing become necessary.  

(Prehearing Conference Summary, June 27, 2012).

5) On July 27, 2012, Employer served releases upon Employee.  The releases consisted of a general medical release authorizing disclosure of medical records related to Employee’s cervical and thoracic spine from September 19, 2009 forward, an employment records release, two Social Security information releases, and a State of Alaska workers’ compensation records release.  (Employer Letter to Employee, July 27, 2012).

6) On August 27, 2012, Employer filed a petition to compel discovery, based on Employee’s failure to sign and return releases to Employer.  (Employer’s Petition, August 24, 2012).

7) Employee did not file a petition for protective order regarding the subject releases. (Record; observations).

8) Employee did not answer Employer’s August 27, 2012 petition to compel.  (Id.).

9) On September 17, 2012, Employer filed an affidavit of readiness for hearing (ARH).  (Employer’s ARH, September 17, 2012).

10) Employee did not oppose Employer’s September 17, 2012 ARH.  (Record; observations).

11) On October 17, 2012, the parties attended a prehearing conference.  The summary states:

EE advised that he has been out of town and unable to get his mail since the last prehearing conference of 6/27/2012.  As such he has not had an opportunity to sign and return the necessary releases.  EE confirmed that he is now back in town and that the AWCB and ER have his current and correct mailing address.  In fact EE was able to find the releases in question in his file during the prehearing conference.  EE advised that he has no issue signing and returning the releases to ER and parties agreed that EE will have the releases back to ER by 10/26/2012.  Designee requests that ER notify the AWCB when the releases have been received so that the Procedural Hearing on the release issue scheduled for 11/14/2012 may be canceled from the Board’s calendar.  If the releases are not signed and received by 10/26/2012 then the 11/14/2012 Procedural Hearing on the release issue will proceed as scheduled.

The parties stipulated to a written record hearing to be held on 11/14/2012, for approximately 1 hour.  The parties stipulated to serve and file any witness lists, legal memoranda, and evidence in accordance with 8 AAC 45.060, 8 AAC 45.112, 8 AAC 45.114, and 8 AAC 45.120.  Briefs without attachments or exhibits must be sent by e-mail to Admin Assistant Teresa Nelson at teresa.nelson@alaska.gov concurrently with filing.  Any request for a continuance, postponement, cancellation, or change of the hearing date will be reviewed in accordance with 8 AAC 45.074.

In addition, the Board designee encourages EE to seek the assistance of a Workers’ Compensation Technician at (907) 269-4980, if EE has any questions pertaining to his claim.  

The “Order” section at the end of the summary states:  1) “Parties will proceed in accordance with this prehearing conference summary;” and 2) “A Procedural Hearing is schedule for 11/14/2012.”  (Prehearing Conference Summary, October 17, 2012 (emphasis original)).

12) The October 17, 2012 prehearing summary did not warn Employee of the potential dismissal of his claim should he not sign and return Employer’s releases.  (Id.; observations).

13) Employee did not sign and return the releases.  (Churchwell v. EZ Delivery, AWCB Decision No. 12-0201 (November 20, 2012)(Churchwell I) at ¶6).

14) On November 14, 2012, the hearing on Employer’s August 27, 2012 petition to compel was heard on the written record as scheduled.  Employee did not file a written brief so his position was unknown. (Churchwell I).

15) On November 20, 2012, Churchwell I reviewed the releases Employer sought, determined they were relevant to Employee’s injury, granted Employer’s August 27, 2012 petition to compel and ordered Employee to sign and return Employer’s releases by December 4, 2012.  The decision did not impose any sanctions or warn Employee of the potential dismissal of his claim should he fail to sign and return the ordered releases. (Id.; observations).

16) On December 12, 2012, Employer filed the instant petition to dismiss based on Employee’s lack of compliance with Churchwell I’s order to sign releases.  (Employer’s Petition, December 11, 2012).

17) Employee did not answer Employer’s December 12, 2012 petition to dismiss.  (Record; observations).

18) On January 4, 2013, Employer filed an ARH on the instant petition to dismiss.  (Employer’s ARH, January 3, 2013).

19) Employee did not oppose Employer’s January 4, 2013ARH.  (Record; observations).

20) On February 1, 2013, Employer’s December 11, 2012 petition was scheduled for a procedural hearing on February 27, 2013.  (Hearing Notice, February 1, 2013).

21) On February 13, 2013, Employer participated in a prehearing conference, Employee did not.  The summary states “EE did not attend this properly noticed prehearing.”  Employer represented it had not had recent contact with Employee.  Briefing deadlines for this hearing were set.  (Prehearing Conference Summary, February 13, 2013).

22) The October 17, 2012 prehearing summary did not warn Employee of the potential dismissal of his claim should he not sign and return Employer’s releases.  (Id.; observations).
23) The workers’ compensation division’s hardcopy file does not contain evidence of returned mail or a change of Employee’s address of record.  (Record; observations).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

[image: image1](1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

[image: image2](2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute . . . .

[image: image3](4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The Board may base its decision not only on direct testimony and other tangible evidence, but also on the Board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.005.  Alaska Workers’ Compensation Board. 

. . .  

(h) The department shall . . . adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

. . . 

AS 23.30.107.  Release of information.  

(a) Upon written request, an employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee's address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee's injury.

. . . 

Employers have a constitutional right to defend against claims of liability.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999)(citing Alaska Const., art. I sec. 7).  Employers also have a statutory duty to adjust workers’ compensation claims promptly, fairly and equitably.  Id. (citing AS 21.36.010 et seq.; 3 AAC 26.010 - .300).  The Board has long recognized it is important for employers to thoroughly investigate workers’ compensation claims to verify information provided by the claimant, properly administer claims, effectively litigate disputed claims and to detect fraud.  Id. (citing Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987)).   The statute authorizes employers to obtain information relevant to an employee’s injuries.  Id.  
AS 23.30.108.  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.  

(a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee's rights to benefits under this chapter are suspended until the written authority is delivered.

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board's designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority.

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. 

. . . 

The law has long favored giving a party his “day in court,” E.g. Sandstrom & Sons, Inc. v. State of Alaska, 843 P.2d 645 at 647 (Alaska 1992), and unless otherwise provided for by statute, workers’ compensation cases will be decided on their merits, AS 23.30.001(2).  Dismissal should only be imposed in “extreme circumstances,” and even then, only if a party’s failure to comply with discovery has been willful and when lesser sanctions are insufficient to protect the rights of the adverse party.  Id.  The extreme sanction of dismissal requires a reasonable exploration of alternative sanctions.  Id. at 648-49.

However, AS 23.30.108(c) does provide a statutory basis for dismissal as a sanction for noncompliance with discovery, and the Board has long exercised its authority to dismiss claims when it has found employee’s noncompliance to have been willful.  O’Quinn v. Alaska Mechanical, Inc., AWCB Decision No. 06-0121 (May 15, 2006); Erpelding v. R & M Consultants, Inc., AWCB Decision No. 05-0252 (October 3, 2005); Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); Maine v. Hoffman/Vranckaert, J.V., AWCB Decision No. 97-0241 (November 28, 1997); McCarroll v. Catholic Community Services, AWCB Decision No. 97-0001 (January 6, 1997).  “Willfulness” has been established when a party has been warned of the potential dismissal of his claim and has violated multiple discovery orders.  Erpelding.  It has also been established when party has been warned of the potential dismissal of her claim and has refused to participate in proceedings and discovery multiple times.  Sullivan.  Since dismissal of a workers’ compensation claim under AS 23.30.108(c) is analogous to dismissal of a civil action under Civil Rule 37(b)(3), the Board has occasionally consulted the factors set forth in that subsection of the Rule when deciding petitions to dismiss.  Erpelding; Sullivan; McCarroll.

AS 23.30.155.  Payment of compensation.  

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . . . 

. . . 

(h) The board may upon its own initiative at any time in a case . . . take the further action which it considers will properly protect the rights of all parties.

. . . 

8 AAC 45.050.  Pleadings.

. . . 

(c) Answers. 
(1) An answer to a claim for benefits must be filed within 20 days after the date of service of the claim and must be served upon all parties. A default will not be entered for failure to answer, but, unless an answer is timely filed, statements made in the claim will be deemed admitted. The failure of a party to deny a fact alleged in a claim does not preclude the board from requiring proof of the fact. 

. . . 

(3) An answer must be simple in form and language. An answer must state briefly and clearly the admitted claims and the disputed claims so that a lay person knows what proof will be required at the hearing . . .

. . . 

(5) The evidence presented at the hearing will be limited to those matters contained in the claim, petition, and answer, except as otherwise provided in this chapter. 

8 AAC 45.054.  Discovery.  
. . . 

(d) A party who refuses to release information after having been properly served with a request for discovery may not introduce at a hearing the evidence which is the subject of the discovery request.

8 AAC 45.060.  Service.  

. . . 

(b) [S]ervice must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process.  Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address. . . . 

. . . 

(f) Immediately upon a change of address for service, a party or a party’s representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party’s last known address.

(g) If after due diligence, service cannot be done personally, electronically, by facsimile, or by mail, the board will, in its discretion, find a party has been served if service was done by a method or procedure allowed by the Alaska Rules of Civil Procedure.  

While service is complete upon mailing with sufficient postage to the parties last known address, the Board has repeatedly found that parties have received actual notice of hearings when “although the return receipt from the notice sent via certified mail had not been received [by the board], neither had the notice sent via first class mail been returned as undeliverable.”  Mendez v. Sundance Raceways, AWCB 93-0173 at 3 (July 7, 1993).  See also Woodards v. Four-Star Terminals, Inc., AWCB 95-0167 at 3 (June 23, 1995); McCarroll v. Catholic Community Services, AWCB 97-0001 at 5 (January 6, 1997) (citing Mendez).  Under such circumstances, the Board has found proper to proceed with a hearing under 8 AAC 45.070(f)(1) in a party’s absence.  Id.

Civ. R. 37.  Failure to Make Disclosure or Cooperate in Discovery.

. . . 

(b)  Failure to Comply with Order.

. . . 

(3) Standards for imposition of Sanctions.  Prior to making an order under sections (A), (B), or (C) of subparagraph (b)(2) the court shall consider
 

(A) the nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose;

 

(B) the prejudice to the opposing party;

 

(C) the relationship between the information the party failed to disclose and the proposed sanction;

 

(D) whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and

 

(E) other factors deemed appropriate by the court or required by law.

The court shall not make an order that has the effect of establishing or dismissing a claim or defense or determining a central issue in the litigation unless the court finds that the party acted willfully.  

ANALYSIS
Dismissal should only be imposed when a party’s failure to comply with discovery has been willful.  Sandstrom.  Here, Employee has failed to respond the Employer’s petitions to compel and dismiss as well as Employer’s ARH’s.  He did not participate in the February 13, 2013 prehearing conference and did not file briefs in advance of either Churchwell I or this hearing.  The division’s hardcopy file does not contain evidence of returned mail or a change of address.  While these facts suggest Employee may have willfully abandoned his claim, other facts cast doubt on the willfulness of Employee’s conduct.

Here, it is not clear Employee has violated multiple discovery orders as Employer contends.  Employee “agreed” to sign and return the releases at the October 17, 2012 prehearing conference; the designee did not explicitly order Employee to do so.  And while one could contend the “order” language at the end of the summary for the parties to “proceed in accordance with this prehearing conference summary” implies an order for Employee to fulfill his promise, doing so requires an inferential step and is a stretch.  The only explicit order in the record is found in Churchwell I, and this decision is reluctant to conclude violation of a single order is sufficient evidence of willful conduct.  Erpelding.

Dismissal should only be imposed when lesser sanctions are insufficient to protect the rights of the adverse party.  Sandstrom.  A dismissal may be reversed as an abuse of discretion when sanctions less severe than dismissal have not been considered and explained.  Id.  Although Churchwell I ordered Employee to sign and return releases, it imposed no sanctions.  It would be difficult to explain here why lesser sanctions would be inadequate to protect the rights of the parties when lesser sanctions have not been attempted.  Employee has a statutory duty to deliver the releases sought, AS 23.30.107; and has not done so, 8 AAC 45.050(c)(1).   By operation of law, Employee continues to forfeit any benefits he may have otherwise been entitled to under the Act until such time as he complies with the order in Churchwell I.  AS 23.30.108(b).  In addition to the forfeiture of benefits, this decision will order the exclusion of any evidence that is the subject of Employer’s releases at a hearing on the merits of Employee’s claim as a sanction less than dismissal. 
8 AAC 45.054(d).  

In conclusion, though the record contains some evidence Employee may have willfully abandoned his claim; at this point, the record is insufficient to support dismissal.  Certain prudent or legally required steps, such as warning Employee of the potential dismissal of his claim and imposing sanctions less severe than dismissal have not been taken.  Since dismissal would be premature based the records as it exists now, Employer’s petition will be denied.

CONCLUSIONS OF LAW
Employee should be sanctioned under AS 23.30.108(c) for his noncompliance with discovery.  An appropriate sanction, in addition to the continued forfeiture of any benefits, is the exclusion of any evidence that is the subject of Employer’s releases at a hearing on the merits of Employee’s claim.
ORDER

1) Employee is excluded from presenting evidence as set forth above.  

2) Employee is reminded he continues to forfeit any potential benefits as set forth above.  

3) Employee is ordered to sign and return Employer’s releases within 10 days of the issuance of this decision.

4) Employee is reminded his claim may be dismissed should he fail to sign and return Employer’s releases.

 Dated in Fairbanks, Alaska this 14th day of May, 2013.
ALASKA WORKERS’ COMPENSATION BOARD




__________________________________
                           



Robert Vollmer, Designated Chair




__​​​​​​​​​​​​​​​​​​​________________________________




Robert Weel, Member

__​​​​​​​​​​​​​​​​​​​________________________________




Rick Traini, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent board action, whichever is earlier.

CERTIFICATION
I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ROBERT J. CHURCHWELL, employee / respondant v. EZ DELIVERY, LLC, employer; ZURICH AMERICAN INSURANCE CO., insurer / defendants; Case No. 201120502; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties this 14th day of May 2013.

Nicole Hansen, Office Assistant 
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