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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	RANDY C. HESTER, 

                                              Employee, 

                                                Applicant,

                                                   v. 

T&M ENTERPRISES, INC., d/b/a

SPIRITS OF ALASKA,

                               Uninsured  Employer,

And

THE ALASKA WORKERS’ 

COMPENSATION BENEFITS

GUARANTY FUND,

                                                Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200920443
AWCB Decision No. 13-0055
Filed with AWCB Anchorage, Alaska

on May 15, 2013


Randy C. Hester’s (Employee) June 4, 2012 Second Petition for Reconsideration, the Alaska Workers’ Compensation Benefits Guaranty Fund’s (fund) June 5, 2012 Petition for Reconsideration, and T&M Enterprise’s (Employer) June 5, 2012 Joinder in Fund’s Motion for Reconsideration and Motion for Reconsideration was heard on October 31, 2012, on the written record in Anchorage, Alaska.  Attorney Michael Flannigan represented Employee.   Attorney Greg Oczkus represented Employer.  Toby Steinberger, Assistant Attorney General for the State of Alaska represented the Alaska Workers’ Compensation Benefits Guaranty Fund (fund).   The record closed on May 8, 2013, when the board last met to deliberate.

ISSUES
Employee asserts the board should clarify the penalties assessed under AS 23.30.070(f) and 
AS 23.30.155 apply to the award of TPD as well.  Employee also asserts Employer should be ordered to file Compensation Reports and proof of payment to medical providers due to its spotty compliance with the Act.

Employer and the fund assert they had no notice and, therefore were denied due process, of the cervical spine injury prior the hearing on November 2, 2011.    They also assert the board should not have considered ANP Decker-Brown’s March 2012 letter because it was not filed until March 19, 2012, which is after the March 2, 2012 evidentiary deadline.  Employer and the fund assert the board abused its discretion by not ordering an SIME and canceling the May 23, 2012 SIME hearing, not allowing them to address whether Mr. Hester was entitled to TPD after March 29, 2009, and if he is entitled to TPD, what that amount should be.

1. Whether the board’s decision is supported by the record?  Does the fund’s request for reconsideration meet the requirements of 8 AAC 45.150(d)(2)?

2. Did Employer and the fund have notice of the cervical spine injury prior to the hearing? Was the cervical spine issue properly before the board?  

3. Whether it was a violation of due process for the board to consider the March 6, 2012 letter from ANP Decker-Brown referred to in Hester I finding number 26?

4. Was TTD properly calculated?  Was TPD raised as an issue prior to the hearing?

5. Whether the board intended to award a penalty under AS 23.30.155 and AS 23.30.070(f) on all TPD?

6. Whether the board should order Employer to file compensation reports and proof of payment to medical providers?

7. Whether the board abused its discretion by canceling the SIME hearing which was scheduled to take place on May 23, 2012?

8. Whether the fund should be able to assert the AS 23.30.105 defense in the event of default by Employer?

FINDINGS OF FACT

A review of the entire record establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1. The board issued Hester v. T&M Enterprises Inc., d/b/a Spirits of Alaska, Dec. No. 12-0089, on May 22, 2012 (Hester I), and an Errata on May 24, 2012, after holding a hearing on November 2, 2011.  The findings of fact from Hester I are hereby reincorporated.  (Hester I).  (Record).

2. Employee was injured on May 26, 2009, at approximately 11:15 p.m., when he followed two shop lifters out of the store and was beaten by the two shop lifters and a third man in the alley/parking lot of the store.  Employee was acting in the course and scope of his employment when he was injured.  (Hester; Thompson; record).  Finding number 5 of Hester I.
3. Employee was seriously injured by the three men who knocked him to the ground and kicked him repeatedly.  (Hester; Starrish; Anchorage Police Report).  APD photos taken on the day after the attack show cuts and abrasions on the face, head and neck of Employee.  (Disc of APD photos).  Finding number 6 of Hester I.
4. The APD photos were served on Employer as part of a discovery request made at the July 20, 2011 prehearing, as ordered by Workers’ Compensation Officer Janet Bailey.  (7/20/2011 Prehearing Conference Summary).

5. Employee declined medical treatment and ambulance transport to a hospital from paramedics on the scene for financial reasons, and completed his shift on the day of injury.  (Hester; Starrish).  Finding number seven of Hester I.

6. Employee’s pain became severe enough that he sought treatment at the Providence Alaska Medical Center (PAMC) Emergency Room (ER) early the next morning, on May 27, 2009.  Employee’s chief complaints were chest pain and shortness of breath.  He also had swelling along his neck and left axilla, and reported being hit in the head several times.  Tim Silbaugh, MD, noted Employee was reluctant to seek medical care because he had no insurance and was “not on the payroll of the liquor store where he was working.”  A chest x-ray showed notable rib fractures at four through eight with presumed small pneumothorax.    Employee was treated with morphine and Toradol for pain.  Dr. Silbaugh recommended admission to the hospital to monitor the pneumothorax and for pain control, but Employee refused for “financial reasons,” and agreed to return if his symptoms worsened.  Employee was discharged against medical advice (AMA) with a refrerral to Jeffrey Sedlack, MD, of general surgery, and prescriptions for Ibuprofen and Percocet.  (Dr. Silbaugh, PAMC ER note, 5/27/2009).  Finding number eight of Hester I.  This record was filed on July 21, 2011.  (Record).

7. APD photos taken in follow up on May 27, 2009, show swelling of Employee’s face, neck, shoulders, and back, as well as discoloration and bruising.  (Disc of APD photos).  Finding number nine of Hester I.

8. Employer had actual notice of Employee’s May 26, 2009 injury within 24 hours of the injury.  (Starrish; Thompson).  This included the bruising on his head and neck area which Employer would have seen when he completed his shift on the day of injury.  (Disc of APD photos).

9. Employee used the phrase “bruise on head” on his report of injury form and “nerve damage resulting in periodic neurological symptoms” on his June 1, 2011 workers’ compensation claim. (Report of Injury 5/24/11.  Workers’ Compensation Claim 5/27/11).
10. Employee was evaluated by ANP Decker-Brown for ongoing left upper arm, chest, and neck pain on June 20, 2011.  (ANP Brown, chart note, 6/20/2011).  See Hester I finding number 22.  
11. The first prehearing was held in this case on July 20, 2011 by WCO Janet Bailey, and was attended by Employee’s counsel and paralegal, Employer’s counsel, and the fund’s administrator.  (7/20/2011 prehearing conference summary).
12. On September 6, 2011, the fund controverted Employee’s claim based on AS 23.30.105.  (9/6/2011 Controversion signed by J. Pride).

13. The fund did not raise an affirmative defense based on AS 23.30.105 during the November 2, 2011 hearing.  (Record).

14. The record of the November 2, 2011 hearing was held open for further medical examinations due to the dearth of medical records in this case.  The specific medical records the board asked for were the MRI to which the parties stipulated, an examination by the Employer or fund’s expert, and a response to that examination by the Employee’s treating physician.  (Record).  These records are referred to in numbers fourteen through eighteen below.  

15. On November 15, 2011, Employee underwent a series of imaging studies which were stipulated to by the parties at hearing.  (Heather Tausheck, MD, 11/15/2011 Imaging reports filed on 11/25/2011 Medical Summary. Record).  See Hester I finding number 23.
16.  On November 18, 2011, Employee was examined by ANP Decker-Brown to correlate the MRI results with Employee’s physical symptoms.  (ANP Decker-Brown, 11/18/2011 chart note).  See Hester I finding number 24.

17. On December 14, 2011, Employee was evaluated by Douglas Bald, MD, and Stephen Marble, MD, for an Employer’s Medical Evaluation (EME).  (Bald and Marble EME, 12/8/2011).  See finding number 25 of Hester I.

18. On February 23, 2012, the record was reopened for submission of previously unfiled relevant evidence including medical records.  The prehearing conference stated “[s]hould one of the experts not respond in time to file by 3/2/12, the party is to notify the board….” (2/23/2012 Prehearing Conference Summary).  

19. On March 6, 2012, ANP Decker-Brown responded to the EME report.  (Letter from ANP Decker-Brown to M. Flannigan, 3/6/2012).  Finding of fact number 26 of Hester I.  This record was filed with the board on March 22, 2012.  (Medical Summary filed by M. Flanigan, dated 3/19/2012, stamped 3/22/2012).

20. ANP Decker Brown did not respond to the EME report in time to meet the March 2, 2012 evidence deadline.  (Experience, observations, judgments and conclusions).
21. The date the board closed the record in Hester I for the final time should read April 11, 2012.  (Record).

22. Employee did not notify the board he needed more time to obtain a response from ANP Decker-Brown aside from filing the Medical Summary on March 19, 2012, with the March 6, 2012 record from ANP Decker-Brown attached.  Employer made no objection to this record prior to its June 5, 2012 Petition for Reconsideration.  (Record.) 

23. It is not uncommon for the symptoms of work injuries to change in character and intensity over time.  (Experience, observations, judgments and conclusions).
24. During the November 2, 2011 hearing Employee testified about the numerous part time odd jobs he was no longer able to perform due to his work injury.  (See Hester I findings number 28 through 31).

25. The fund was not represented by an attorney at the November 2, 2011 hearing.  (Record).

26. A hearing was scheduled on May 23, 2012 on Employee’s January 19, 2012 Petition for a Second Independent Medical Evaluation (SIME) based on the dispute between ANP Decker-Brown and EME Physicians Bald and Marble, which arose after the hearing on the merits.  This petition was opposed by both the fund and the Employer.  (3/27/2012 Prehearing Conference Summary).

27. Hester I was issued on May 22, 2012 obviating the need for an SIME.  (Hester I).

28. Employer has not filed any compensation reports or proof of payment to any medical providers in this case.  (Record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

AS 23.30.070.  Report of injury to division.  
…

(f) An Employer who fails or refuses to send a report required of the Employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the Employee or the legal representative of the Employee or other person entitled to compensation by reason of the Employee’s injury or death an additional award equal to 20 percent of the amounts that were unpaid when due.  The award shall be against either the Employer or the insurance carrier, or both.

AS 23.30.105. Time for filing claims. (a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement....

(b) Failure to file a claim within the period prescribed in (a) of this section is not a bar to compensation unless objection to the failure is made at the first hearing of the claim in which all parties in interest  are given reasonable notice and opportunity to be heard.

….

The statute of limitations under AS 23.30.105(a) is an affirmative defense which must be raised in response to a claim. Horton v. Nome Native Community Ent., AWCB Decision No. 94-0139 (June 16, 1994). In workers' compensation cases, the employer bears the burden of proof to establish the affirmative defense of failure to timely file a claim. Egemo v. Egemo Construction Co., 998 P. 2d 434, 438 (Alaska 2000); Anchorage Roofing Co., Inc. v. Gonzales, 507 P.2d 501, 504 (Alaska 1973).

The purpose of § 105(a) is to “‘protect the employer against claims too old to be successfully investigated and defended.”’ Morrison-Knudson Co. v. Vereen, 414 P.2d 536, 538 (Alaska 1966) (citing 2 Larson, Workmen's Compensation s 78.20 at 254 (1961)). However, an employee must have “actual or chargeable knowledge of his disability and its relation to his employment” to start the running of the two year period under § 105(a). Collins v. Arctic Builders, Inc., 31 P.3d 1286, 1290 (Alaska 2001). In Leslie Cutting Inc. v. Bateman, 833 P.2d 691 (Alaska 1992), the Court, the court held “[t]he mere awareness of the disability's full physical effects is not sufficient” to trigger the running of the statute. Id. at 694. Similarly, in Egemo, the Court held the statute of limitations under AS 23.30.105(a) begins to run only when the injured worker (1) knows of the disability, (2) knows of its relationship to the employment, and (3) is actually disabled, disabled defined as “incapacity because of injury to earn the wages the employee was earning at the time of injury in the same or any other employment. Egemo at 441.

The Court in Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912-913 (Alaska 1996) advised the defense of statute of limitations is “generally disfavored,” and neither “the law [n]or the facts should be strained in aid of it.” Id. at 911; accord, Hornbeck v. Interior Fuels, AWCB Dec. No. 08-0072, at 4, n.5 and accompanying text (Apr. 17, 2008).


Applied in Justice v. RMH Aero Logging, Inc., 42 P.3d 549, 556-557 (Alaska 2002). In Justice, where the employer was on notice of an employee's claim for retroactive modification of his compensation rate, but failed to object to the proceedings as untimely under AS 23.30.105(a) at the first hearing of the claim, the defense was waived, and § 105(b) prohibited dismissing the claim under § 105(a).  The board has applied § 105(b) if the defense has not been raised at the first prehearing in which all parties have notice and participate.  Nickerson v. Alaska Airlines. AWCB Dec. No. 05-0214. Aug. 19, 2005.


AS 23.30.105(b) prohibits dismissing a claim for failure to timely file under AS 23.30.105(a) unless objection to the failure is made at the first hearing of the claim. This is a rule of judicial economy, and is consistent with both the notion that statutes of limitations are disfavored, and the law's intent that workers' compensation cases be decided on their merits
AS 23.30.135. Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.
AS 23.30.155 Payment of compensation. …

(c) The insurer or adjuster shall notify the division and the employee on a form prescribed by the director that the payment of compensation has begun or has been increased, decreased, suspended, terminated, resumed, or changed in type. An initial report shall be filed with the division and sent to the employee within 28 days after the date of issuing the first payment of compensation. If at any time 21 days or more pass and no compensation payment is issued, a report notifying the division and the employee of the termination or suspension of compensation shall be filed with the division and sent to the employee within 28 days after the date the last compensation payment was issued. A report shall also be filed with the division and sent to the employee within 28 days after the date of issuing a payment increasing, decreasing, resuming, or changing the type of compensation paid. If the division and the employee are not notified within the 28 days prescribed by this subsection for reporting, the insurer or adjuster shall pay a civil penalty of $100 for the first day plus $10 for each day after the first day that the notice was not given. Total penalties under this subsection may not exceed $1,000 for a failure to file a required report. Penalties assessed under this subsection are eligible for reduction under (m) of this section. A penalty assessed under this subsection after penalties have been reduced under (m) of this section shall be increased by 25 percent and shall bear interest at the rate established under AS 45.45.010.
8 AAC 45.120. Evidence. . . . 

(b) The order in which evidence and argument is presented at the hearing will be in the discretion of the board, unless otherwise expressly provided by law. All proceedings must afford every party a reasonable opportunity for a fair hearing….


(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter. Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. . . . 


(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing. . . . 

(k) The board favors the production of medical evidence in the form of written reports...
(m)  The board will not consider evidence or legal memoranda filed after the board closes the hearing record, unless the board, upon its own motion, determines that the hearing was not completed and reopens the hearing record for additional evidence or legal memoranda.  The board will give the parties written notice of reopening the hearing record, will specify what additional documents are to be filed, and the deadline for filing documents.

Statutes are interpreted according to reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the intent of the drafters. Reason, practicality and common sense require an interpretation which avoids an absurd result. “The goal of statutory construction is to give effect to the legislature's intent, with due regard for the meaning the statutory language conveys to others.” A similar analysis is applied when interpreting a regulation. Wilson v. State, Dept. of Corrections, 127 P.3d 826, 829 (Alaska 2006).
Alaska Rules of Evidence, Article VIII. Hearsay 803.  Hearsay Exceptions-Availability of Declarant Immaterial.  The following are not excluded by the hearsay rule, even though the declarant is available as a witness: …

(4) Statements for Purposes of Medical Diagnosis or Treatment.  Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

AS 23.30.130 Modification of awards. (a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110. Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation….


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974). Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: “The plain import of this amendment [adding “mistake in a determination of fact” as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”

The court went on to say:

The concept of mistake requires careful interpretation. It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The Law of Workmen's Compensation Section 81.52 at 354.8 (1971). Id. at 169.
AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.   If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer. . . .

8 AAC 45.150.  Rehearings and modification of board orders.  (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.

(c) A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.


(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

(1) the facts upon which the original award was based;

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.


(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.

AS 23.30.095.  Medical treatments, services, and examinations ....

...

 (k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the Employee's attending physician and the Employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board ....


AS 23.30.110(g).  An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee…

AS 23.30.095(k) and AS 23.30.110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Wide discretion exists under AS 23.30.110(g) for the board to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”  Hanson v. Municipality of Anchorage, AWCB Decision No. 10-0175 at 18 (October 29, 2010).

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC  Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under AS 23.30.095(k) and AS 23.30.110(g).  With regard to AS 23.30.095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8,  and confirmed “[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.” Id.

The AWCAC further stated, before ordering an SIME, it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  
 [T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it (id. at 5).

Under either AS 23.30.095(k) or AS 23.03.110(g), the purpose for ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion.  Id.  When deciding whether to order an SIME, the following criteria are usually considered although there is no such statutory requirement:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME, pursuant to AS 23.30.095(k), may be ordered when there is a medical dispute, or under As 23.30.110(g), when there is a significant gap in the medical or scientific evidence.  

The board has broad statutory authority in conducting its hearings. De Rosario v. Chenenga Lodging, AWCB Decision No. 10-0123 (July 16, 2010).  Under AS 23.30.135(a), the board has discretion under AS 23.30.095(k) to consider any evidence available when deciding whether to order an SIME to assist it in investigating and deciding medical issues in contested claims, as the method to best “protect the rights of the parties.”  

8 AAC 45.195 Waiver of Procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.
We have given little weight to testimony the board found not credible when evaluating whether substantial evidence supported a board decision, because “we defer to the Board's determination of witness credibility.” Steffey v. Municipality of Anchorage, 1 P.3d 685, 691–92 (Alaska 2000).

We have never held that the opinion of one type of medical specialist is, as a matter of law, entitled to greater weight than that of another. Rather, “[w]hen medical experts provide contradictory testimony, the [B]oard determines credibility.” Cowen v. Wal–Mart, 93 P.3d 420, 426 (Alaska 2004) (citing Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993)). Additionally, “if the Board is faced with two or more conflicting medical opinions—each of which constitutes substantial evidence—and elects to rely upon one opinion rather than the other, we will affirm the Board's decision.”  Id. (quoting Doyon Universal Servs. v. Allen, 999 P.2d 764, 767–68 (Alaska 2000)) (alteration omitted) (internal quotation marks omitted). The Board can also choose not to believe its own expert. See, e.g., AT & T Alascom v. Orchitt, 161 P.3d 1232, 1238, 1240–42 (Alaska 2007) (affirming Board when it rejected testimony of its own engineering expert).

To the extent the medical records conflict, it is the Board's responsibility as the finder of fact to resolve evidentiary conflicts, as it did here. See Robinson v. Municipality of Anchorage, 69 P.3d 489, 493 (Alaska 2003) (holding that one of Board's functions is weighing conflicting evidence).
We have cautioned against considering the workers' compensation process “a game of ‘say the magic word,’ in which the rights of injured workers should depend on whether a witness happens to choose a form of words prescribed by a court or legislature.” Smith v. Univ. of Alaska, Fairbanks, 172 P.3d 782, 791 (Alaska 2007) (quoting 8 Arthur Larson & Lex K. Larson, Larson's Workers' Compensation Law § 130.06[2][e] (2006)) (internal quotation marks omitted). We have not required a physician's statement to include a specific term to prove an injured worker's claim, and we have “upheld compensation awards in the face of inconclusive medical testimony.” See id. (“A statement by a physician using a probability formula is not required to establish employer liability in workers' compensation.”) (citing Emp'rs Commercial Union Co. v. Libor, 536 P.2d 129, 132 (Alaska 1975); Beauchamp v. Emp'rs Liab. Assurance Corp., 477 P.2d 993, 996–97 (Alaska 1970)).   Sosa de Rosario v. Chenega Lodging, 297 P.3d 139 (Alaska 2013).
The Alaska Workers’ Compensation Appeals Commission in Bradford Wilson v. Eastside Carpet Co., Dec. No. 099 (Feb. 2, 2009),  noted the Alaska Supreme Court has stated that the intent of AS 23.30.220 is “to formulate a fair approximation of a claimant's probable future earning capacity during the period in which compensation benefits are to be paid.”  Johnson v. RCA-OMS, 681 P.2d 905, 907 (Alaska 1984) (construing an earlier version of AS 23.30.220). See also Flowline of Alaska v. Brennan, 129 P.3d 881, 882-83 (Alaska 2006); Thompson v. UPS, 975 P.2d 684, 689-90 (Alaska 1999); Gilmore v. Alaska Workers' Comp. Bd., 882 P.2d 922, 927 (Alaska 1994).  The Court has pointed out:

[A] fair approximation of a claimant's future earning capacity lost due to the injury is the “essential component of the basic compromise underlying the Workers' Compensation Act - the worker's sacrifice of common law claims against the employer in return for adequate compensation without the delay and expenses inherent in civil litigation.” … [T]his compromise, and the fairness requirement it engenders, provide the context for interpreting the Workers' Compensation Act.  Flowline of Alaska, 129 P.3d at 882-83 (quoting Gilmore, 882 P.2d at 927).
Under previous versions of AS 23.30.220, the Court has required the board to use the statutory method that most closely fits the employee's earnings fact pattern.   See, e.g., Flowline of Alaska, 129 P.3d at 885-86; Thompson, 975 P.2d at 689-91; Brunke v. Rogers & Babler, 714 P.2d 795, 798-800 (Alaska 1986); Johnson, 681 P.2d at 906-07.

The clear intent of the act is to fairly approximate the value of an employee's lost wages, rather than to account for lost income in any capacity. This distinction is based on the nature of workers' compensation, which mandates payment of compensation only to employees, not to business owners, such as independent contractors.  See AS 23.30.055 (providing that the workers' compensation act is the exclusive remedy for an employee injured by an employer or fellow employee). See also Odsather v. Richardson, 96 P.3d 521, 523 (Alaska 2004); Benner v. Wichman, 874 P.2d 949, 952-53 (Alaska 1994) (both cases requiring the application of the “relative nature of the work” test to distinguish employees from independent contractors for the purposes of determining workers' compensation coverage. Factors in this test are the degree of claimant's skill involved; whether the claimant holds himself out to the public as a separate business; whether the claimant bears the accident burden; the extent to which claimant's work is a regular part of the employer's regular work; whether claimant's work is continuous or intermittent; whether the duration of the claimant's work is such that it amounts to hiring of continuing services rather than a contract for a specific job.). But see AS 23.30.239 allowing sole proprietors and partners to elect coverage “as an employee” under the workers' compensation act by “making written application to an insurer” who “may accept the application and fix an assumed monthly wage” for workers' compensation purposes. AS 23.30.239(a). Wilson did not elect to obtain coverage as an employee while operating his business. Thus, its provisions are meant to provide partial replacement for the approximate lost wages of employees, not for the lost business profits of independent contractors.  A sole proprietor who elects to obtain coverage under AS 23.30.239 has a monthly wage fixed in advance for compensation purposes, indicating the legislature did not intend that workers' compensation should compensate sole proprietors for lost business profits if they elected coverage.  This intent to approximate lost employee wages is reflected in the definition of “gross earnings,” which are “periodic payments, by an employer to an employee for employment …” AS 23.30.395(22).  “Earnings” and similar terms in 
AS 23.30.220 also are defined as “periodic payments made by an employer to an employee for employment …” 8 AAC 45.220(c) (defining the terms used in AS 23.30.220, including “weekly amount,” “monthly earnings,” “yearly earnings,” “earnings,” “usual wage,” and “total wages,” as “periodic payments made by an employer to an employee.”). Thus, the focus in determining gross weekly earnings when self-employment must be included under AS 23.30.220 should be on the value of the claimant's services to a business, not on the net business profits.

Specifically, the board must evaluate whether self-employment income in a particular case accurately represents the equivalent of employee wages before using self-employment profits to calculate the employee's spendable weekly wage under AS 23.30.220(a)(4). (footnote omitted) The records developed as a self-employer, even the best, do not necessarily represent the value of the services to that business or the capacity to earn wages. If the self-employer hires other workers, or a family member works without pay, the net profits of a business reflect the efforts of these workers as well. Moreover, self-employers are frequently motivated to minimize their profits to lessen their tax liability. Thus, using tax records may undervalue the services that a claimant rendered. Other benefits of self-employment, such as ownership of tools, equipment and other work supplies, do not readily convert into wages. As a result, too often the board is comparing apples to oranges when it uses business profits to approximate wages.

On the other hand, self-employment profits may result in a fair approximation of employee wages, See also Pioneer Constr. Co. v. Conlon, 780 P.3d 995 (Alaska 1989),
 particularly in three circumstances. The first situation is a business that consists of services performed solely by the owner. Second, self-employment profits and employee wages also may be equivalent when the business assets are primarily the advanced skills, education or training of the owner and the owner performs licensed professional services to other organizations not engaged in the same business, such as engineering, architecture or the like. Third, the profits from the private practice of traditional professions, such as medicine or law, in which employment is historically entered only by members of the profession with limited experience, or limited to service with non-profit organizations or public service, also may approximate employee wages.  See AS 23.30.240, exempting members of limited liability corporations organized under AS 10.50 and executive officers of municipal or non-profit corporations from coverage, but allowing them to elect coverage as employees.

8 AAC 45.890. Determining employee status.  For purposes of AS 23.30.395 (19) and this chapter, the board will determine whether a person is an ‘employee’ based on the relative-nature-of-the-work test.  The test will include a determination under (1) - (6) of this section.  Paragraphs (1) and (2) of this section are the most important factors, and at least one of these two factors must be resolved in favor of an ‘employee’ status for the board to find that a person is an employee.  The board will consider whether the work 

(1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer 

(A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status; 

(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status; 

(C) has the right to extensive supervision of the work then there is a strong inference of employee status; 

(D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status; 

(E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and 

(F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed; 

(2) is a regular part of the employer’s business or service; if it is a regular part of the employer’s business, there is an inference of employee status; 

(3) can be expected to carry its own accident burden; this element is more important than (4) - (6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status; 

(4) involves little or no skill or experience; if so, there is an inference of employee status; 

(5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status; 

(6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status. 

ANALYSIS

1. Whether the board’s decision is supported by the record?  Does the fund’s request for reconsideration meet the requirements of 8 AAC 45.150(d)(2)?

The fund has asserted the board’s decision is erroneous based on a mistake of fact.  The board’s decision carefully and meticulously delineated the history of Employee’s work injury and medical treatment, made credibility findings, and drew legal conclusions based on the evidence available at the time of hearing and filed after hearing as ordered.  The board made forty-five findings of fact based on the limited record before it.  The fund failed to acknowledge that the reason the medical record is so limited in this case is because Employer did not have workers’ compensation coverage which prevented Employee from getting further treatment, not the lack of need for further treatment.  The fund attempts to reargue the evidence on reconsideration with counsel after failing to retain counsel for the hearing on the merits of the case.  Reconsideration is not an opportunity to reargue the facts of the case.  Finally, the fund has offered new evidence dated prior to the hearing date which it attached to its brief, but failed to attach the required affidavit explaining why this evidence, with due diligence, could not have been produced prior to the hearing, as required by 8 AAC 45.150.  The board’s decision is supported by the record and the fund’s petition does not meet the requirements of 8 AAC 45.150(d)(2).

2. Was the cervical spine issue properly before the board?  Did Employer and the fund have notice of the cervical spine injury prior to the hearing?

The fund asserts it had no notice Employee was claiming benefits related to his cervical spine prior to the hearing, therefore its due process rights were violated when the board awarded Employee benefits related to his cervical spine injury.  The fund stands in the shoes of the Employer, and in this case, Employer had actual knowledge of Employee’s injury within twenty-four hours of his injury.  Employer was aware Employee had been knocked to the ground and beaten outside of its store so severely he was eventually hospitalized due to his injuries.  Employees are not expected to be physicians when completing their reports of injury and workers’ compensation claims forms, so it is not uncommon that, as in this case, Employee failed to use the word “cervical” when completing forms related to his work injury.  However, Employee did use the phrase “bruise on head” on his report of injury form, and “nerve damage resulting in periodic neurological symptoms” on his May 27, 2011 workers’ compensation claim.  The fund correctly argues the September 7, 2011 prehearing conference summary limited the issues for hearing, however the summary states the issues for hearing are “the claims and petitions listed above” which includes the May 27, 2011 claim for medical costs related to “nerve damage resulting in periodic neurological symptoms.”  No magic words are required to make a claim compensable and Employee is not required to be a physician.  Employee’s use of the phrase “nerve damage resulting in periodic neurological symptoms” on his May 27, 2011 workers’ compensation claim was adequate notice to Employer that he may be seeking medical benefits related to his spine.  Further, the fund employs an experienced workers’ compensation adjuster who is skilled in adequately investigating work injuries and should have located the cervical records contained in Exhibit 18 of the fund’s hearing brief prior to the hearing.  Employer and the fund had adequate notice of the cervical spine issue and that issue was properly before the board.

3. Whether it was a violation of due process for the board to consider the March 6, 2012 letter from ANP Decker-Brown referred to in Hester I finding number 26?

The record of the November 2, 2011 hearing was held open for the submission of several pieces of evidence.  At the time of hearing the record included very limited medical evidence, therefore the board held the record open to allow Employer and the fund to conduct an Employer’s Independent Medical Evaluation (EME) with the condition that Employee’s treating physician would be allowed the opportunity to respond to the EME report as part of the agreement Employer would pay for chest, thoracic and cervical imaging studies for Employee.  Employer filed the EME report on January 4, 2012, nearly one month after the December 8, 2011 EME examination.   Employee was afforded no opportunity to cross examine the EME physicians.

On February 23, 2012, the chair conducted a prehearing in this case in order to determine what evidence remained outstanding and the parties’ intentions regarding filing of that evidence.  As it was clear at least one expert witness’ report was not yet ready, a March 2, 2012 deadline was set for filing further evidence but each party was given the opportunity to notify the board if it needed more time to file expert medical opinions.  Employee contends he notified the board he needed more time by filing ANP Brown’s March 6, 2012 response on a Medical Summary form on March 19, 2012 via facsimile and by mail.  Employer and the fund contend ANP Brown’s response should not be considered since it was filed after the March 2, 2012 deadline and Employee did not notify the board he would be filing the report late.

 While Employee certainly could have notified the board at an earlier date than March 19, 2012, the seventeen days between the date of the report and the filing of the Medical Summary is ten days less than Employer and the fund took to obtain and file the EME report.  It would be inequitable to hold Employee responsible for ANP Brown’s schedule as she runs an active medical practice as opposed to a medico-legal evaluation practice, therefore her availability to respond to the EME report is limited by her patient load.  Further, ANP Brown’s response to the EME report is one of the evidentiary items for which the record was originally held open, therefore its exclusion would be inequitable as Employer and the fund did not obtain an EME prior to the hearing.  Finally, as noted above, Employee’s injuries to his head and neck were obvious the day of and those following his injury, as shown in the APD photos.  The board’s experience is sufficient to draw the conclusion that being “clocked” as if being tackled in football and being knocked to the ground can cause a whiplash type injury.  

The record was held open initially for ANP Brown’s response to the EME report, therefore it was not error to consider it, nor a violation of Employer nor the fund’s due process rights to admit it.  Further, as Employee was not provided the opportunity to cross examine the EME physicians, Employer nor the fund are prejudiced by not being able to cross examine ANP Brown.

4. Was TTD properly calculated?  Was TPD raised as an issue prior to the hearing?

While the TPD box was not checked on the WCC forms filed by Employee, he did note in box 25(h) that he was “[e]mployed as on call worker 2-3 times per week, 7 h[ou]rs at a time, paid $10 an h[ou]r.  Also did handy man work for others.”  This gave Employer and the fund notice of Employee’s possible claim for TPD.  Both parties presented arguments and evidence regarding TPD at hearing and Employee clearly briefed the issue, Employer made no objection to the board’s consideration of this issue during the hearing.  TPD was raised prior to hearing and properly before the board.

As to Employee’s TTD rate, this Employer and all of the other employers Employee worked for paid him “under the table” or “off the books” and provided him none of the standard “wage documentation” Employer and the fund argue are needed to justify the rate determined.  It would be inequitable to require Employee to file something Employer never provided.

In Hester I findings number 28 and 29, the board utilized the undisputed evidence before it to “formulate a fair approximation” of Employee’s income and determine a spendable weekly wage.  Further, although Employee may be described as self-employed or an independent contractor by Employer in his endeavors doing odd jobs, maintenance, and painting, it is clear from the application of the relative nature of the work test in 8 AAC 45.890 that Employee is an employee in the eyes of the Act.  Employee was hired in a largely continuous role, paid by the day, week or month, worked in a regular part of employers’ businesses, and cannot carry his own accident burden based on his pay for services performed; all of which carry a strong inference of employee status.  Finally, there is no evidence in this case of Employee’s motivation to minimize his earnings for tax purposes as he has not filed income taxes for many years and none of the employers he worked for provided W2s or 1099s.  In addition, the type of work performed by Employee and the extremely low pay he received are evidence no special tools or other equipment were utilized as part of his business and the cost of which were being recovered in his income.  Based on Employee’s credible testimony at hearing, employers provided painting supplies and maintenance equipment, Employee simply provided the labor.

The board applied AS 23.30.220 and Bradford Wilson in a common sense approach to reach a reasonable TTD rate based on the evidence in this case.

5. Whether the board intended to award a penalty under AS 23.30.155 and AS 23.30.070(f) on all TPD?

Hester I awarded Employee a penalty under AS 23.30.155 and AS 23.30.070(f) on all past TTD awarded (see orders number eight and nine).  As with all other late paid benefits the board intended to award these penalties on late paid TPD.  Therefore Employee is awarded a 25% penalty on the value of all past TPD awarded in this decision pursuant to AS 23.30.155, and Hester I order number eight is amended to reflect such.  In addition, Employee is awarded a 20% penalty on the value of all past TPD awarded in this decision under AS 23.30.070(f), and Hester I order number nine is amended to reflect such.

6. Whether the board abused its discretion by canceling the SIME hearing which was scheduled to take place on May 23, 2012?

Employer and the fund argue it was an abuse of the board’s discretion to cancel the SIME hearing which was scheduled to take place on May 23, 2012, which was the day after Hester I was issued.  Employer and the fund opposed Employee’s petition for an SIME, but now argue the board should order an SIME based on a dispute which arose after the November 2, 2011 hearing.  Employer and the fund ignore some key factors; first, they failed to obtain an EME prior to the November 2, 2011 hearing or to obtain key evidence which existed prior to the hearing including the “broken neck” MRI from July 2003, despite employing an experienced adjuster who had current releases. Gathering evidence and obtaining an EME prior to a merits hearing is standard procedure in a contested workers’ compensation case.  

Second, the fact that the hearing was still on the board’s docket the day before the date of the SIME hearing indicates the level to which Employer and the fund continued to oppose Employee’s petition for an SIME, their opposition is an implied indication Employer and the fund believed the evidence before the board was sufficient, had Employer and the fund believed an SIME to be necessary at any point prior to the release of Hester I they could have simply stipulated to Employee’s petition.  Once Hester I was issued, Employee withdrew his petition.  

Finally, Employer and the fund ignore the final prong of the Bah test, will the SIME opinion assist the board in reaching a decision?  The board concluded in Hester I that an SIME was not necessary to make its decision and ruled based on the evidence provided at hearing and the extensive evidence filed post-hearing.  The board found Employee, Mr. Starrish, and ANP Decker-Brown to be the most credible witnesses, discounted the testimony of the EME physicians, and found Ms. Thompson lacked credibility.  The board applied its experience to the evidence before it and reached a decision, including that an SIME was not necessary to decide this case.  The board did not abuse its discretion by canceling the SIME hearing.

7. Whether the board should order Employer to file compensation reports and proof of payment to medical providers?

Compensation reports are required under AS 23.30.155(c) and Employer shall file reports in accordance with the statute.

In light of Employer’s history of non-payment to medical providers, Employer is required to copy both Employee, the fund and the board with proof of payment to medical providers for payments owed plus penalties.

8. Whether the fund should be able to raise the AS 23.30.105 defense raised in its controversion in the event of default by Employer?

AS 23.30.105(b) requires that the defense be raised “at the first hearing of the claim in which all parties in interest are given reasonable notice and opportunity to be heard.”  The first prehearing in this case was held on July 20, 2011, the fund participated in this prehearing, as did counsel for Employee and Employer, however the fund did not raise the AS 23.30.105 defense until September 6, 2011.  The fund also did not raise the AS 23.30.105 affirmative defense during the November 2, 2011 hearing.  As a result, the fund will not be able to raise its AS 23.30.105 defense if Employer defaults.

CONCLUSIONS OF LAW

1. The board’s decision is supported by the record.  The fund’s request for reconsideration does not meet the requirements of 8 AAC 45.150(d)(2).

2. Employer and the fund had notice of the cervical spine issue and it was properly before the board.

3. It was not a violation of Employer or the fund’s due process rights for the board to consider ANP Decker-Brown’s March 6, 2012 response to the EME report.  

4. TTD was properly calculated and TPD was raised as an issue prior to hearing.

5. The board intended to award penalties under AS 23.30.070(f) and 155 on all past TPD benefits awarded.

6. The board did not abuse its discretion by canceling the May 23, 2012 SIME hearing.

7. The board should order Employer to file compensation reports and proof of payment to medical providers including penalties.

8. The fund is not permitted to raise an AS 23.30.105 defense if Employer defaults.

ORDER

1. The fund and Employer’s petitions for reconsideration are denied.

2. Employee’s second petition for reconsideration and/or correction of the AWCB’s May 22, 2012 Decision and Order is granted.  

3. Employee is awarded a 25% penalty on the value of all past TPD awarded pursuant to 
AS 23.30.155.  

4. Employee is awarded a 20% penalty on the value of all past TPD pursuant to 
AS 23.30.070(f).

5. Employer is ordered to file compensation reports in compliance with AS 23.30.155(c). 

6. Employer is ordered to notify Employee, the fund and the board of payments paid to medical providers, including penalties, in this case.

Dated in Anchorage, Alaska on May 15, 2013.
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If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order of default. 

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.
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� In Conlon, the record was sufficiently detailed to value a claimant's services to his own business and the Court took a nuanced approach to converting self-employment profits into employee wages. First, the Court held the claimant's management of his own business after he was injured had to be valued and thus, he was properly entitled to temporary, partial - rather than total - disability benefits. �Id. at 997. In addition, in determining the claimant's earnings from his own business, the Court upheld the board's method of not deducting depreciation from the business profits and thereby increasing a claimant's self-employment earnings. Id. at 997-99. Third, the Court required the board to deduct the value of his wife's uncompensated bookkeeping services from the claimant's self-employment earnings. Id. at 999-1000. This requirement strongly suggests that Wilson's business profits should reflect, and thus deduct, the value of his uncompensated services to the business for the purpose of determining a compensation rate.
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