COREY v. NANA REGIONAL CORP., INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CAROL S. COREY, 

                                  Employee, 

                                             Applicant,

                                                 v. 

NANA REGIONAL CORP., INC.,

                                 Employer,

                                                    and 

ACE INDEMNITY INSURANCE CO.,

                                 Insurer,

                                                Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No. 200906699
AWCB Decision No. 13-0065

Filed with AWCB Juneau, Alaska

On June 12, 2013


Carol Corey’s (Employee) October 25, 2010 workers’ compensation claim and NANA Regional Corp., Inc. and its workers’ compensation carrier’s (Employer) April 19, 2013 petition for Social Security offset approval were heard on May 14, 2013, in Juneau, Alaska, a date selected on January 8, 2013.  Employee appeared and testified.  Attorney Kirsten Swanson appeared and represented Employee.  Attorney Robert Bredesen appeared and represented Employer.  In-person witnesses included Employee and Daniel Harrah, M.D.  Gordon Shepro, D.C. and Lowell Anderson, M.D. testified by deposition.  The record closed at the hearing’s conclusion on May 14, 2013.

ISSUES

Employee contends she is entitled to left knee medical treatment, which is ongoing and results from an April 29, 2009 work injury.  She seeks an order awarding left knee medical treatment.  

Employer contends Employee’s need for left knee medical treatment was caused by the non-work related natural progression of Employee’s preexisting left knee conditions.  Because Employee’s past and current symptoms are not work-related and no medical treatment is needed for the work injury, it contends Employee is not entitled to medical treatment.

1)  Is Employee entitled to left knee medical treatment?

Employee contends she is entitled to cervical and thoracic spine medical treatment, which she contends is ongoing and results from her April 2009 work injury.  She seeks an order awarding cervical and thoracic spine medical treatment.  

Employer contends Employee’s need for medical treatment was caused by the non-work related natural progression of Employee’s preexisting spine conditions.  Because Employee’s past and current symptoms are not work-related and no medical treatment is needed for the work injury, it contends Employee is not entitled to medical treatment.

2)  Is Employee entitled to cervical and thoracic spine medical treatment?

Employee contends she has been unable because of her injury to earn the wages she was receiving at the time of injury in the same or any other employment.  She seeks an order awarding additional temporary total disability (TTD) benefits.  

Employer contends Employee’s inability to return to work is unrelated to her April 2009 fall.  Employer seeks an order denying additional TTD.

3)  Is Employee entitled to additional TTD benefits?

Employee contends she is entitled to additional temporary partial disability (TPD) for periods she worked for Employer at reduced hours following her injury.  She seeks a TPD award.  

Employer contends Employee’s inability to return to work is unrelated to her April 2009 fall.  Employer seeks an order denying additional TPD.

4)  Is Employee entitled to additional TPD benefits?

Employer contends it is entitled to offset a portion of the Social Security Disability Income (SSDI) payments Employee receives against Employee’s workers’ compensation disability benefits. Employer further contends the offset calculation should include any cost of living adjustment (COLA) to Employee’s SSDI benefits.  

Employee does not dispute Employer is entitled to an offset, but contends Employer may not take the offset before Board approval.  Employee also contends COLAs must be disregarded in calculating the offset.

5)  Is Employer entitled to a Social Security offset?

Employee contends her attorney provided valuable legal services in a complex case with many issues.  Employee contends she is entitled to actual attorney’s fees under AS 23.30.145(b).  

Employer contends Employee is not entitled to any benefit she seeks, and is thus not entitled to an attorney fee award.  Employer did not otherwise object to Employee’s attorney’s hourly rate, hours or costs.  

6)  Is Employee entitled to an attorney’s fees and costs award?


FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) Beginning in 1989, various providers treated Employee for cervical spine pain.  (Employee).
2) Beginning February 2009, Gordon Shepro, D.C., saw Employee for back and neck pain.  For example, on February 8, 2009, Dr. Shepro treated Employee for neck pain.  On February 12, 2009, Dr. Shepro treated Employee for neck pain but noted Employee had cervical and thoracic spine pain, tenderness, and spasm.  On April 15, 2009, Dr. Shepro treated Employee for neck pain but also noted cervical, thoracic and lumbar spine tenderness and spasm.  (Chart Note, Dr. Shepro, February 8, 2009; Chiropractic Adjustment Records, Dr. Shepro, February 2009-May 2009).
3) On April 29, 2009, Employee was injured when she slipped on water and fell while working for Employer.  Employee reported she fell on her left knee and hit her head on a plastic garbage can.  (Employee; Report of Injury, May 18, 2009).
4) On May 7, 2009, Dr. Shepro treated Employee for head, left knee, left hip, left shoulder, neck and upper and middle back pain.  Employee also reported she fell on her left knee and hit her head on a garbage can.  She explained, “Students were coming in for lunch.  I hurried in to wash my hands and slipped on the wet tile floor and fell landed on my knee hitting my head on the garbage can.”  Dr. Shepro’s diagnoses included shoulder, knee, ankle and cervical and thoracic spine strain/sprain.  He recommended chiropractic adjustments and restricted Employee from working.  (Chart Note, Dr. Shepro, May 7, 2009; Accident/Injury Summary, Dr. Shepro, May 7, 2009).
5) On May 21, 2009, Dr. Shepro treated Employee for bilateral shoulder, left knee, left ankle, left foot, back and neck pain and recommended a left knee x-ray.  (Chart Note, Dr. Shepro, May 21, 2009).
6) On May 22, 2009, a left knee x-ray was negative.  (Second Opinion Radiologic Consultation, Susan Vlasuk, D.C., May 22, 2009).
7) On May 26, 2009, Dr. Shepro treated Employee in follow up, reported Employee, “has pain at night due to her knee,” and recommended a left knee magnetic resonance imaging (MRI).  (Chart Note, Dr. Shepro, May 26, 2009).
8) On May 28, 2009, a left knee MRI showed: (1) grossly negative MRI of the left knee with trace physiologic joint fluid, and (2) tiny subchondral cyst of the proximal medial femoral condyle.  (Radiologist Report, Steven Strickler, D.O., May 28, 2009).
9) On June 23, 2009, orthopedic surgeon Daniel Harrah, M.D., at Juneau Bone & Joint Center, treated Employee for left knee pain.  Employee reported she fell forward onto the knee.  Dr. Harrah stated Employee’s left knee had full range of motion, and there was no warmth, swelling, or effusion, and her joint lines were not specifically tender.  Employee had pain over the pes anserinus and medial hamstrings at the musculotendinous junction and diagnosed left knee pes anserinus tendinitis.  Dr. Harrah recommended physical therapy.  (Chart Note, Dr. Harrah, June 23, 2009).

10) On July 10, 2009, orthopedic surgeon Thad Stanford, M.D., and chiropractic orthopedist Charles Simpson, D.C., examined Employee for an employer’s medical evaluation (EME).  Drs. Stanford and Simpson diagnosed: (1) left knee contusion, work-related, and (2) possible thoracocervical strain, work-related.  They stated, “Number 1 is clearly related to the job injury. . . .   It is also possible that she sustained at least a minor thoracocervical strain as a consequence of this injury as well. . . .”  They stated Employee’s cervical spine complaints and symptoms had resolved and required no further treatment.  They also stated, “There is evidence of preexisting cervical spine trouble.  This may have been temporarily aggravated by the job injury.  In our opinion, her current cervical spine problem is entirely related to this preexisting condition.”  Regarding Employee’s neck, Drs. Stanford and Simpson stated Dr. Shepro had begun treating Employee for neck pain prior to her work injury and opined, “her ongoing neck problems are unrelated to the job injury.”  They also opined Employee’s left knee condition had not improved with treatment, she was not medically stable with regard to her left knee, and Employee was unable to work because of her left knee condition and symptoms.  Drs. Stanford and Simpson recommended further conservative care with Dr. Harrah.  They also stated the measure of Employee’s symptoms “does not correspond with objective clinical findings of abnormality. . . .  In this case, she reports no improvement at all with regard to her left knee.  This is certainly a red flag in terms of ongoing clinical treatment.”  (EME Report, Drs. Stanford and Simpson, July 10, 2009).
11) Employee continued to treat her back and left knee conservatively but continued to have neck, back and left knee pain.  (Chart Note, Dr. Shepro, July 13, 2009, July 14, 2009, July 18, 2009; Chart Note, Lucrecia Mervine, PT, July 14, 2009, July 16, 2009, July 28, 2009).

12) Employer paid Employee TTD benefits May 8, 2009 through November 29, 2009, TPD benefits November 30, 2009 through June 2, 2010, TTD benefits June 3, 2010 through August 19, 2010, and TPD benefits August 20, 2010 through September 19, 2010.  (Compensation Report, January 31, 2011).

13) On July 20, 2009, Employer controverted cervical spine medical treatment and chiropractic left knee treatment based on Drs. Stanford and Simpson’s EME report.  (Controversion Notice, July 20, 2009).

14) On July 29, 2009, orthopedic surgeon Ted Schwarting, M.D., at Juneau Bone & Joint Center, evaluated Employee, assessed left anterior knee pain of unclear etiology, and recommended Employee continue with physical therapy.  (Chart Note, Dr. Schwarting, July 29, 2009).
15) On September 23, 2009, Dr. Schwarting treated Employee for continued left knee pain, opined, “I cannot gain objective findings for her joint at this point,” and recommended a repeated MRI.  (Chart Note, Dr. Schwarting, September 23, 2009).
16) On September 24, 2009, a left knee MRI showed: (1) mild patellofemoral compartmental chondromalacia, and (2) mild grade II cartilage loss along the posterior lateral tibial plateau, without associated underlying bony change.  (Radiologist Report, Brian Kim, M.D. and David Stoller, M.D., September 24, 2009).

17) On September 30, 2009, Dr. Schwarting saw Employee and opined, “The patient’s pain is clearly out of proportion to the findings on the MRI . . . given the fact that this is a workmen’s compensation injury and there is great concern on my part that there may be secondary gain for this patient.”  (Chart Note, Dr. Schwarting, September 30, 2009).
18) On October 14, 2009, Dr. Stanford examined Employee for an EME and diagnosed:  (1) history of left knee injury with mild preexisting retropatellar degeneration and lateral tibial plateau degeneration, (2) possible chronic inflammation synovial, left knee, (3) possible reflex sympathetic dystrophy, left knee and leg, (4) possible psychologic exaggerated pain behavior, and (5) doubt secondary gain.  He opined Employee was not medically stable and also opined the April 2009 work injury is the substantial cause of her conditions and need for medical treatment.  (EME Report, Dr. Stanford, October 14, 2009).
19) On November 13, 2009, Dr. Schwarting released Employee to light duty work.  (Work Release, Dr. Schwarting, November 13, 2009).
20) On November 16, 2009, Dr. Schwarting treated Employee for continued left knee pain and stated Employee, “returns as a continued nonfocal physical exam with pain out of proportion.”  Dr. Schwarting diagnosed left knee pain of unclear etiology, performed a left knee intraarticular steroid injection, and referred Employee to a neurologist for further evaluation.  (Chart Note, Dr. Schwarting, November 16, 2009).
21) Employee was unable to work because of her work-related complaints and symptoms from September 20, 2009 to January 2010.  In January 2010, Employee returned to light duty work for Employer.  She continued working for Employer on school days until the 2010-2011 school year ended in May 2011.  Employee did not return to work for the 2011-2012 school year because she was laid off.  If she had not been laid off, Employee would have returned to work for the 2011-2012 school year.  Employee worked the same number of hours and was paid the same wage before her work injury as after it.  (Employee).
22) On March 4, 2010, neurologist Wayne Downs, M.D., evaluated Employee for left knee pain and opined her nerve conduction study strongly suggested axonal damage to the peroneal nerve.  He opined Employee injured the peroneal nerve when she injured her knee.  (Chart Note, Dr. Downs, March 4, 2010).
23) On July 29, 2010, a left knee MRI showed: (1) edema in the pre femoral fat adjacent to the patella which may reflect frictional trauma, and (2) minimal associated cartilage erosion in the patella or trochlea.  (Radiologist Report, Eric Smith, M.D., July 29, 2010).

24) On August 31, 2010, physiatrist John Bursell, M.D., at Juneau Bone & Joint Center, treated Employee for continued significant left knee pain and discussed with Employee a possible referral for knee arthroscopy.  Dr. Bursell stated, “The knee has been swelling.”  (Chart Note, Dr. Bursell, August 31, 2010).

25) On September 20, 2010, orthopedic surgeon Marilyn Yodlowski, M.D., and neurologist Gerald Reimer, M.D., examined Employee for an EME.  Drs. Yodlowski and Reimer diagnosed: (1) left knee contusion and possible sprain/strain, work-related, and (2) cervical thoracic sprain/strain, work-related.  They stated, “there is no explanation for her ongoing pain complaints regarding her left lower extremity based on objective findings. . . .  She had no evidence of a bony contusion, fracture, or other post-traumatic finding.”  They opined Employee’s current condition is a subjective pain complaint in the left lower extremity of uncertain etiology unsupported by objective findings on a diagnostic study or exam.  They also opined Employee was medically stable and needed no further medical treatment to treat her work-related conditions.  (EME Report, Drs. Yodlowski and Reimer, September 20, 2009).
26) On October 22, 2010, Employer controverted all benefits based on Drs. Yodlowski and Reimer’s EME report.  (Controversion Notice, October 22, 2010).

27) On October 25, 2010, Employee filed a workers’ compensation claim requesting TTD, TPD, medical costs, and attorney’s fees and costs.  (Workers’ Compensation Claim, October 25, 2010).
28) On November 2, 2010, Dr. Bursell treated Employee for left knee and leg pain and performed a L4-5 interlaminar epidural steroid injection (LESI).  Employee reported the LESI helped greatly and her left knee was doing well until it popped over the weekend.  Employee reported intermittent left knee pain since.  Dr. Bursell stated, “I don’t know where the knee pain is coming from.  No surgically amenable pathology has been found.”  (Operative Note, Dr. Bursell, November 2, 2010; Chart Note, Dr. Bursell, November 15, 2010).
29) On February 3, 2011, Dr. Harrah treated Employee for left knee pain and popping within the knee, and recommended left knee arthroscopy.  He stated, “I think it is reasonable to proceed with arthroscopy with an evaluation . . . it is somewhat intellectually unsatisfying to go into an arthroscopy without a definitive diagnosis, but in most of these cases, a specific pathological lesion is found and corrected.”  (Chart Note, Dr. Harrah, February 3, 2011).
30) On June 2, 2011, Dr. Harrah treated Employee and recommended arthroscopic meniscectomy.  He stated, “Although she had a negative MRI, MRIs can be negative, even with a significant tear in the meniscus.”  (Chart Note, Dr. Harrah, June 2, 2011).
31) On July 29, 2011, Dr. Shepro treated Employee for back pain.  (Chart Note, Dr. Shepro, July 29, 2011). 
32) On March 6, 2012, Dr. Harrah treated Employee for left knee pain.  He stated, “She is currently using crutches.  The pain in increased with weight bearing and that is why she has resorted to crutches.”  He also stated, “As far as her overall issue, she certainly has a lot more diffuse pain than most patients do with meniscal pathology.  Once again, I do not expect knee arthroscopy to cure all of her aches and pains.  She is fairly consistent in her complaints.”  (Chart Note, Dr. Harrah, March 6, 2012).
33) On March 20, 2012, Employee saw orthopedic surgeon Lowell Anderson, M.D., for a second independent medical evaluation (SIME).  Dr. Anderson diagnosed: (1) minimal cervical spine region discomfort with residual right trapezius region tenderness, non-work related, (2) right shoulder discomfort with positive impingement test and limited range of motion, non-work related, (3) bilateral SI joint region tenderness, non-work related, (4) nonspecific left thigh discomfort without evidence of radiculopathy, non-work related, (5) left foot discomfort, non-work related, and (6) left knee pain, non-work related.  Dr. Anderson opined Employee’s April 2009 work injury is not the substantial cause of her left knee conditions, symptoms or present need for medical treatment.  He opined the substantial cause of Employee’s need for back and left knee medical treatment is the natural progression of her preexisting age related changes.  Dr. Anderson also opined Employee’s April 2009 work injury did not aggravate, accelerate, or combine with Employee’s preexisting conditions.  With regard to Employee’s left knee, Dr. Anderson recommended intraarticular steroid injections and if there was no substantive improvement, consideration of left knee arthroscopy.  Although Dr. Anderson did not see a meniscus tear on any of Employee’s previous MRIs, he opined, “I would estimate that the MRI would be considered approximately 90-95% accurate for diagnosis of a meniscus tear.  There is a small percentage of meniscus tears that are not identified on the MRI in my experience.”  (SIME Report, Dr. Anderson, March 20, 2012).
34) On May 4, 2012, Dr. Harrah performed a left knee arthroscopic evaluation and found a chondral fracture of both the medial and lateral tibial plateau consistent with her April 2009 injury.  He also found a small meniscus tear and minor arthritic changes.  (Operative Report, Dr. Harrah, May 4, 2012; Chart Note, Dr. Harrah, May 15, 2012).
35) On July 24, 2012, Dr. Harrah further explained he found a linear fracture through the cartilage on both sides of the tibia, which was consistent with her April 2009 injury.  He opined Employee’s work injury resulted in these findings, stating, “I have never seen this type of damage in a nontraumatic setting.”  (Chart Note, Dr. Harrah, July 24, 2012).
36) On October 22, 2012, the Social Security Administration notified Employee she was entitled to SSDI beginning in January 2011.  Employee’s initial monthly benefit was $732.90 per month. That amount increased to $759.20 in December 2011 due to a COLA.  (Notice of Award, October 22, 2012).

37) On January 8, 2013, the parties appeared at a prehearing conference and agreed Employee’s claim would be heard on May 14, 2013.  (Prehearing Conference Summary, January 8, 2013).

38) On February 27, 2013, Employee saw Dr. Anderson for a follow up SIME.  Dr. Anderson reviewed Dr. Harrah’s operative report and again opined Employee’s April 2009 work injury is not the substantial cause of her spine symptoms and conditions.  Regarding Employee’s left knee, he opined her April 2009 fall, “could be considered the substantial cause of her claimed disability and need for medical treatment.  Preexisting medial and lateral tibial plateau chondromalacia, more likely than not, was present.  Chiropractic records from February 2009 indicate she was using a long knee ice pack for treatment of preexisting knee symptoms. . . .”  He opined her work injury possibly aggravated her preexisting left knee chondromalacia.  He opined Employee was medically stable six months following her left knee arthroscopy.  (SIME Report, Dr. Anderson, February 27, 2013).

39) On April 19, 2013, Employer filed a petition contending Employee was receiving SSDI benefits and requesting an offset against workers’ compensation disability benefits.  (Petition, April 19, 2013).

40) On April 23, 2013, the parties appeared at a prehearing conference and agreed Employer’s Social Security offset petition would also be heard on May 14, 2013.  (Prehearing Conference Summary, April 23, 2013).

41) On April 25, 2013, Dr. Anderson was deposed and opined Employee’s surgical findings were not consistent with a fall forward onto the knee or a fall on the side of the knee.  He explained typically, arthroscopic findings such as Employee’s are caused by a person landing axially, on their feet with their legs fully straight.  He stated, “I think it would be highly unusual to have that type of described pathology to both sides of the joint from her described injury.”  He described Dr. Harrah’s findings as chondromalacia or “fissures” in the joint surface cartilage and stated, “Calling that a fracture is probably an exaggeration of what was visualized.  And, typically, a fissure is a degenerative process, in my opinion. . . .”  He also described Employee’s meniscus tear as an incidental finding and opined it was unrelated to Employee’s April 2009 fall.  He further stated, “When you have fissure to the joint surface, you can end up with nonspecific complaints, maybe some aching to the knee, but the magnitude of discomfort she was complaining of is not consistent with the findings at the time of arthroscopy.”  Dr. Anderson stated Employee’s April 2009 fall did not cause her left knee “fissures,” and opined they were likely present prior to her injury.  He acknowledged he misread Employee’s chiropractic treatment records, clarifying it was a May 2009 and not a February 2009 record which indicated Employee was using a long knee ice pack for treatment.  However, he opined, “I would suspect that she probably had some preexisting symptoms, and there is a reasonable chance that type of injury she had could have aggravated those symptoms for a period of time without causing permanent damage.”  (Anderson Deposition 20:20-22:25; 38:14-41:5; 48:17-21; 51:12-53:8).

42) At hearing on May 14, 2013, Dr. Harrah opined Employee had a chondral fracture through her left knee cartilage all the way to her bone, although there was no break in the bone.  He opined Employee’s minor left knee arthritis and meniscus tear were incidental findings preexisting Employee’s work injury and were not responsible for Employee’s symptoms.  He also opined Employee’s chondral fracture did not preexist her April 2009 work injury. He explained Employee’s work injury caused the chondral fracture, which was a distinct and separate condition from her preexisting arthritis and meniscus tear.  Dr. Harrah has treated thousands of knees but he has never seen the cartilage fracture line such as Employee had unless there was a traumatic injury.  He opined Employee’s work injury was the substantial cause of her left knee chondral fracture symptoms, disability, and need for left knee medical treatment.  Employee does still have some left knee pain following surgery, but these pain complaints are unrelated to her now-resolved chondral fracture.  Dr. Harrah also explained the difference between a “fissure” and a “fracture,” stating cartilage is a structure like cables anchored into cement on a bridge.  If the arches break, you can get multiple, small, short cracks going every which way, like cracks on the surface of a glacier.  These would be the typical degenerative changes he often sees called “fissuring,” and is what Dr. Harrah saw in some areas of Employee’s left knee, such as the back of her kneecap.  However, with a “fracture” you see one crack, which is one line with the surrounding cartilage normal or fairly normal.  Employee’s chondral fracture went from one side of the knee to the other -- one crack running the whole length of the knee.  Dr. Harrah explained this type of crack is consistent with a traumatic event and not a degenerative condition.  Dr. Harrah agreed with Dr. Anderson typically the way Employee’s type of fracture occurs is by a person landing axially.  However, he explained sometimes a traumatic injury causes an unusual fracture pattern that does not fit the expected one and this is what occurred in Employee’s case.  Dr. Harrah also agreed with Dr. Anderson most MRIs are accurate, but not all.  About five percent of MRIs are inaccurate and can miss significant findings, and this is also what occurred in Employee’s case.  Dr. Harrah also explained it is not uncommon for a patient with a chondral fracture to have varying, vague, and indistinct pain symptoms, unlike a meniscus tear where a patient often has point tenderness.  He stated Employee’s diffuse pain symptoms were consistent with a chondral fracture.  He opined Employee was medically stable six months following her left knee surgery.  (Dr. Harrah Testimony, May 14, 2013).

43) Employee did not have any left knee symptoms prior to her April 2009 fall.  Her left knee pain has been improving since her May 2012 surgery.  Her pain prior to surgery was constant and she used crutches to help with mobility.  After her surgery, Employee’s left knee pain is less and she can walk without crutches.  (Employee).

44) Dr. Harrah is very credible.  (Experience, judgment, observations).

45) Employee is credible.  (Id).
46) Employee slipped and fell at work on April 29, 2009.  The April 29, 2009 fall did not temporarily or permanently aggravate, accelerate or combine with Employee’s preexisting left knee conditions; it caused a distinct and traumatic left knee injury, specifically a chondral fracture.  Employee’s chondral fracture did not preexist her April 2009 work injury.  Employee’s work-related left knee condition became medically stable by November 4, 2012.  Employee’s April 2009 work injury is the substantial cause of Employee’s need for left knee medical treatment until November 4, 2012.  (Record).

47) Employee’s gross weekly earnings were $321.71 and she received TTD of $235.68 per week and TPD of varying amounts depending on Employee’s post-injury weekly earnings.  (Compensation Report, January 31, 2011).

48) Ms. Swanson submitted one attorney’s fee affidavit itemizing 36.1 hours of attorney time, at a rate of $200.00 per hour for a total of $7,220.00 in attorney’s fees.  It itemized $389.35 in costs.  Total attorney’s fees and costs equal $7,609.35.  Employer did not object to Employee’s attorney’s hourly rate, hours or costs.  The requested hourly rates and itemized hours for Employee’s attorney’s fees and costs are reasonable.  Although Employee did not prevail on all her claims, the time spent on unsuccessful claims was de minimis.  The primary issue in this case was whether Employee’s work injury was the substantial cause of left knee medical treatment, including her May 2012 left knee surgery.  Employee was successful on this main issue.  The attorney’s fees affidavit does not reflect any significant, misapplied time.  The affidavit reflects the time expended developing the case would be the same, whether or not the unsuccessful issues had been prosecuted (Attorney Fee Affidavit, May 7, 2013).
PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

A finding reasonable persons would find employment was or was not a cause of the Employee’s disability and impose or deny liability is, “as are all subjective determinations, the most difficult to support.”  Id. at 534.

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

AS 23.30.120 Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.  Id. (emphasis omitted).  The presumption application involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a “preliminary link” between his or her injury and the employment.  See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  For injuries occurring after the 2005 amendments to the Act, if the employee establishes the link, the presumption may be overcome at the second stage when the employer presents substantial evidence, which demonstrates a cause other than employment played a greater role in causing the disability or need for medical treatment.  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150 at 7 (March 25, 2011).  Because the board considers the employer’s evidence by itself and does not weigh the employee’s evidence against the employer’s rebuttal evidence, credibility of the parties and witnesses is not examined at the second stage.  See, e.g., Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  
If the board finds the employer’s evidence is sufficient, in the third step the presumption of compensability drops out, the employee must prove her case by a preponderance of the evidence, and must prove in relation to other causes, employment was the substantial cause of the disability or need for medical treatment.  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150 at 8 (March 25, 2011).  This means the employee must “induce a belief” in the minds of the fact finders the facts being asserted are probably true.  See Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  In the third step, the evidence is weighed, inferences are drawn from the evidence, and credibility is considered.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005).  The board has the sole discretion to determine the weight of the medical testimony and reports.  When doctors’ opinions disagree, the board determines which has greater credibility.  Moore v. Afognak Native Corp., Alaska Workers’ Comp. App. Comm’n Dec. No. 087 at 11 (Aug. 25, 2008).

AS 23.30.145.  Attorney Fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

Subsection .145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.  Harnish Group, Inc., 160 P.3d at 150-51.  Attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them.  Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).

AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.200. Temporary partial disability.  (a) In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee’s spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.  Temporary partial disability benefits may not be paid for a period of disability occurring after the date of medical stability.

(b) The wage-earning capacity of an injured employee is determined by the actual spendable weekly wage of the employee if the actual spendable weekly wage fairly and reasonably represents the wage-earning capacity of the employee.  The board may, in the interest of justice, fix the wage-earning capacity that is reasonable, having due regard to the nature of the injury, the degree of physical impairment, the usual employment, and other factors or circumstances in the case that may affect the capacity of the employee to earn wages in a disabled condition, including the effect of disability as it may naturally extend into the future.

AS 23.30.225. Social security and pension or profit sharing plan offsets. 

. . .

(b) When it is determined that, in accordance with 42 U.S.C. 401 - 433, periodic disability benefits are payable to an employee or the employee’s dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 - 433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee's average weekly wages at the time of injury…

8 AAC 45.180.  Costs and attorney’s fees.  

. . .

(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.   If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

 
(c) Except as otherwise provided in this subsection, an attorney fee may not be collected from an applicant without board approval.  A request for approval of a fee to be paid by an applicant must be supported by an affidavit showing the extent and character of the legal services performed. . . . 


(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.


(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed. . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under 
AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

. . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim…

8 AAC 45.225.  Social security and pension or profit sharing plan offsets.  

. . .

(b) An employer may reduce an employee’s weekly compensation under 
AS 23.30.225 (b) by  

(1) getting a copy of the Social Security Administration’s award showing the
(A) employee is being paid disability benefits;
(B) disability for which the benefits are paid;
(C) amount, month, and year of the employee’s initial entitlement; and
(D) amount, month, and year of each dependent’s initial entitlement;

(2) computing the reduction using the employee or beneficiary’s initial entitlement, excluding any cost-of-living adjustments;

(3) completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration's award letter;
(4)  filing an affidavit of readiness for hearing in accordance with 8 AAC 45.070(b); and

(5)  after a hearing and an order by the board granting the reduction, completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee. . . . 

Under 8 AAC 45.225(b), the employer is required to secure an order from the board before it is entitled to offset its compensation liability against the employee’s Social Security disability benefits.  Board regulations carefully delineate the procedure the employer must follow before its petition for a Social Security offset will be considered by the board.  Applebee v. United Airlines Corp., AWCB Decision No. 13-0042 (April 24, 2013).  

ANALYSIS

1)  Is Employee entitled to left knee medical treatment?
The presumption of compensability applies to this factual dispute.  Employee attached the presumption with Dr. Harrah’s opinion Employee’s work injury caused her need for left knee medical treatment.  Employer rebutted the presumption with the opinions of Drs. Yodlowski and Reimer, who opined Employee’s April 2009 fall was not the substantial cause of her left knee conditions and symptoms.  The presumption drops out and Employee must prove this part of her claim by a preponderance of the evidence.  Employee’s injury occurred after November 7, 2005, and consequently Employee must prove her April 2009 work injury is the substantial cause of her need for left knee medical treatment.

On May 4, 2012, Dr. Harrah performed a left knee arthroscopic evaluation and found a chondral fracture of both the medial and lateral tibial plateau consistent with Employee’s April 2009 injury.  Medical records relating to this evaluation are significant because they reveal previously undiscovered objective findings.  Prior to Employee’s May 4, 2012 arthroscopic evaluation, no objective findings were identified supporting Employee’s persistent and severe left knee pain complaints.  Consequently, numerous physicians, including Employee’s own treating physician Dr. Schwarting, opined Employee’s pain was out of proportion to objective finding, and Employer’s EME physicians opined Employee’s need for left knee medical treatment was not work-related.  

Only Dr. Harrah and Dr. Anderson evaluated the May 2012 operative findings and related records.  Other physicians involved in this case did not have the benefit of reviewing and evaluating these important records.  Consequently, those other physicians’ opinions are given significantly less weight than Drs. Harrah’s and Anderson’s opinions on this issue.  AS 23.30.122.  
While Dr. Harrah and Dr. Anderson agree Employee had preexisting left knee arthritis and a preexisting left knee meniscus tear, they disagree whether Employee had a chondral “fracture” and whether it preexisted her work injury.  Dr. Anderson described Employee’s fracture as a degenerative process “fissure” and opined Employee’s “fissures” were likely present prior to her April 2009 fall.  He stated she probably had some preexisting symptoms and there was a reasonable chance her work injury could have aggravated those symptoms for a time without causing permanent damage.  Dr. Anderson also opined typically, arthroscopic findings such as Employee’s are caused by a person landing axially, on their feet with their legs fully straight.  He stated it would be highly unusual to have these findings to both sides of the joint from her work injury.

Dr. Anderson’s opinion Employee’s left knee “fissures” preexisted her work injury was based on his misunderstanding Employee treated her left knee in February 2009.  After noting Employee did not have any left knee medical treatment prior to her work injury, Dr. Anderson stated he suspected Employee probably still had preexisting left knee symptoms.  However, his preexisting symptoms opinion is not supported by the medical record.  There is no evidence Employee had preexisting left knee symptoms.  Employee’s medical records show she did not seek left knee medical treatment prior to her April 2009 fall and Employee credibly testified she did not have any left knee pain prior to her work injury.  Consequently, Dr. Anderson’s opinion on this issue is given significantly less weight than Dr. Harrah’s.  AS 23.30.122.
In contrast, Dr. Harrah credibly, clearly and thoroughly explained why Employee’s work injury was the substantial cause of her left knee symptoms and need for medical treatment until six months following Employee’s May 4, 2012 surgery.  Employee had a chondral fracture through her left knee cartilage all the way to the bone, which did not preexist her April 2009 work injury.  Employee’s work injury caused the chondral fracture, which was a distinct and separate condition from her preexisting arthritis and meniscus tear.  Dr. Harrah has treated thousands of knees but he has never seen a cartilage fracture line such as Employee had unless there has been a traumatic injury.  

Dr. Harrah also clearly explained the difference between a “fissure” and a “fracture,” stating cartilage is a structure like cables anchored into cement on a bridge.  If the arches break, you can get multiple, small, short cracks going various directions.  These are what Dr. Harrah saw in some areas of Employee’s left knee.  However, with a “fracture” you see one crack, which is one line with the surrounding cartilage normal or fairly normal.  Employee’s chondral fracture was one crack, which went from one side of the knee to the other.  Dr. Harrah credibly explained this type of crack is consistent with a traumatic event and not a degenerative condition.  
AS 23.30.122.  Dr. Harrah agreed this fracture type is typically caused by a person landing axially.  However, sometimes a traumatic injury causes an unusual fracture pattern.  This is what occurred in Employee’s case.  AS 23.30.122.

Dr. Harrah agreed most MRIs are accurate, but not all.  Some MRIs are inaccurate and miss significant findings.  This is what occurred in Employee’s case.  Dr. Harrah further explained Employee’s symptoms were not uncommon given her chondral fracture, unlike a meniscus tear where a patient often has point tenderness.  Although Employee does still have some left knee pain following surgery, these pain complaints are significantly less and are unrelated to her now-resolved chondral fracture.  AS 23.30.122.

Employee credibly testified her left knee pain has been improving since her May 2012 surgery.  Her pain prior to surgery was constant and she used crutches.  After her surgery, Employee’s left knee pain is less and she can walk without crutches.  Dr. Anderson and Dr. Harrah agree Employee was medically stable six months following her May 4, 2012 surgery.  AS 23.30.122.

Employer contends Dr. Harrah’s opinion should be given less weight because unlike Dr. Anderson, he did not review all the medical records in this case.  Dr. Harrah, of Juneau Bone & Joint, treated only Employee’s left knee and reviewed medical records relevant to Employee’s left knee conditions and symptoms.  He reviewed what he needed to review.  In any given case, one doctor is almost certain to have reviewed more records than another.  This fact alone is not dispositive on the weight question.  Dr. Harrah’s opinions will not be given less weight on this issue relating to Employee’s left knee.  AS 23.30.122.

There is clearly disagreement among the physicians regarding the substantial cause of Employee’s need for left knee medical treatment.  A finding reasonable persons would find employment was a cause of Employee’s need for medical treatment and impose liability is a subjective determination.  See, e.g., Rogers & Babler, 747 P.2d at 534.  The preponderance of the evidence shows although Employee had minor preexisting left knee arthritis and a small meniscus tear, she did not have a preexisting left knee chondral fracture or any left knee symptoms prior to her April 2009 work injury.  Other causes of Employee’s need for left knee medical treatment, such as the meniscus tear and the normal progression of her underlying arthritis, may be a substantial factor in her need for left knee medical treatment but are not the substantial cause.  Dr. Harrah’s, credible, clear, thorough and extensive testimony, in conjunction with Employee’s credible testimony, is the most persuasive and probative evidence on the issue of whether Employee’s work injury was the substantial cause of her need for left knee medical treatment.  AS 23.30.122.  Comparing the relative contribution of the work injury, Employee’s April 2009 work injury is the substantial cause of her need for left knee medical treatment until November 4, 2012.  Accordingly, her claim for left knee medical benefits will be granted.  

2)  Is Employee entitled to cervical and thoracic spine medical treatment?
The presumption of compensability also applies to this factual dispute.  Employee attached the presumption of compensability with Dr. Shepro’s opinion Employee’s work injury caused her need for cervical and thoracic spine medical treatment.  Employer rebutted the presumption with the Drs. Yodlowski’s and Reimer’s opinions, who opined Employee’s April 2009 fall was not the substantial cause of these conditions and symptoms.  The presumption drops out and Employee must prove this part of her claim by a preponderance of the evidence.  Employee’s injury occurred after November 7, 2005, and consequently Employee must prove her April 2009 work injury is the substantial cause of her need for cervical and thoracic spine medical treatment.

Employee credibly testified she sought cervical spine medical treatment regularly for years prior to her April 2009 work injury.  The medical records reflect Employee had cervical and thoracic symptoms prior to her work with Employer.  On February 12, 2009, Dr. Shepro treated Employee for neck pain but noted Employee had cervical and thoracic spine pain, tenderness, and spasm.  On April 15, 2009, Dr. Shepro treated Employee for neck pain but again also noted cervical, thoracic and lumbar spine tenderness and/or spasm.

Dr. Shepro summarily opined Employee’s April 2009 fall caused her subsequent cervical and thoracic spine condition and symptoms.  Dr. Shepro’s summary opinion is conclusory and not strong evidence.  Consequently, his opinion is given less weight on the issue of whether Employee’s April 2009 work injury was the substantial cause of her need for cervical and thoracic spine medical treatment.  AS 23.30.122.

Drs. Stanford and Simpson opined Employee’s work injury caused a thoracocervcial strain and temporarily aggravated her preexisting spine condition.  They also opined this strain and aggravation had resolved by the time of their July 10, 2009 EME and needed no further treatment.  They explained Employee’s ongoing need for spine medical treatment is due to Employee’s preexisting cervical spine problems she was having prior to her April 2009 work injury.  Drs. Yodlowski and Reimer opined Employee suffered a work-related cervical thoracic spine sprain/strain, which had resolved and needed no further medical treatment.  Drs. Stanford, Simpson, Yodlowski and Reimer are credible in their detailed opinions and present strong and persuasive evidence Employee’s April 2009 slip and fall was not the substantial cause of Employee’s need for cervical and thoracic spine medical treatment.  AS 23.30.122.
A review of the entire record evidences Employee’s April 2009 fall was not the substantial cause of Employee’s need for cervical and thoracic spine medical treatment after July 10, 2009.  Although the fall temporarily aggravated Employee’s preexisting spine conditions and was the substantial cause of her need for medical treatment for these conditions until July 10, 2009, Employee’s work-related aggravation and sprain/strain had resolved by the time of Drs. Stanford and Simpson’s July 2009 EME.  Comparing the relative contribution of the April 2009 fall, the fall was not the substantial cause of need for cervical and thoracic spine medical treatment after July 10, 2009.  The substantial cause of Employee’s current and continuing need for cervical and thoracic spine medical treatment is Employee’s non-work related natural progression of Employee’s preexisting back conditions.  Accordingly, Employee’s claim for ongoing cervical and thoracic spine medical treatment will be denied.

3)  Is Employee entitled to additional TTD benefits?

Employee contends she is entitled to additional TTD benefits for the period September 20, 2009 to January 2010.  Employer contends Employee’s inability to return to her regular work is unrelated to her work injuries.  The determination of her entitlement turns in part on factual issues to which the presumption of compensability applies.

Employee satisfied the presumption analysis’ first step.  Without regard to credibility, Dr. Shepro opined Employee was disabled because of her work-related injuries and could not return to her job at the time of injury.  This is adequate evidence to raise the presumption and cause it to attach to her TTD claim.  Viewing the evidence in isolation, and without regard to credibility, Drs. Stanford, Simpson, Yodlowski and Reimer stated Employee’s inability to return to work is due to her preexisting conditions and not her April 2009 work injury.  These opinions provide substantial evidence to rebut the presumption, cause it to drop out, and require Employee to prove she was totally temporarily disabled from September 20, 2009 to January 2010, by a preponderance of the evidence.

As discussed above, Employee’s left knee conditions and symptoms are work-related.  Only Dr. Harrah and Dr. Anderson evaluated the May 2012 operative findings and related records.  For the reasons previously stated, the opinions of other physicians involved in this case, who did not have the benefit of reviewing and evaluating these important records, are given significantly less weight than those of Drs. Harrah and Anderson on the disability issue.  AS 23.30.122.  

Drs. Harrah and Anderson both agree Employee became medically stable with regard to her left knee six months following her May 4, 2012 surgery.  Also for the reasons discussed under issue 1, Dr. Harrah’s opinions are given greater weight than Dr. Anderson’s on whether or not Employee was disabled because of this injury.  Dr. Harrah’s opinion is supported by Employee’s credible testimony she was unable to work because of her work-related complaints and symptoms from September 20, 2009 to January 2010, when she returned to work with Employer working light duty.  The credible testimony and medical evidence shows Employee’s chondral fracture resulted in significant disability and need for substantial medical care.  AS 23.30.122.  The preponderance of evidence shows Employee’s disabling, injury-related conditions and symptoms prevented her from working during the claimed period September 20, 2009 to January 2010.  Employee’s claim for additional TTD benefits for the period September 20, 2009 to January 2010 will be granted.
4)  Is Employee entitled to additional TPD benefits?

Employee seeks TPD from January 2010 to May 2011.  This involves factual disputes to which the presumption of compensability applies.  Employee attaches the presumption with Dr. Harrah’s opinion Employee was disabled because of her work-related injury.  Employer rebuts the presumption with Drs. Stanford, Simpson, Yodlowski and Reimer’s opinions Employee’s inability to return to work is unrelated to her April 2009 work injury.  Employee must prove she was temporarily partially disabled from January 2010 to May 2011, by a preponderance of the evidence.

Employee worked the same number of hours and was paid the same wage before her work injury as after it.  After Employee returned to light duty work with Employer in January 2010, she continued working until she was laid off in May 2011.  If Employee had not been laid off, she would have continued working for Employer.  The preponderance of evidence shows Employee is not entitled to TPD benefits from January 2010 to May 2011, because she worked the same number of hours, and at the same wage, as she did prior to her work injury.  Employee does not meet her burden of proving her disability resulted in an earning capacity decrease.  Employee’s TPD claim for January 2010 to May 2011 will be denied.  
5)  Is Employer entitled to a Social Security offset?

Employee agrees Employer is entitled to a Social Security disability benefit offset and therefore the only issue is the offset amount.  8AAC 45.225(b)(2) states the offset is based on an employee’s initial entitlement, excluding COLAs.  Employer contends the right to an offset under AS 23.30.225(b) is self-executing and requiring approval prior to taking the offset is inconsistent with that right.  Employer also contends the regulation improperly excludes COLAs from the offset, as the limitation is not included in the statute.  A hearing panel does not have the authority to invalidate a regulation.  Employer’s argument is noted here to preserve it.  Employer’s request for a Social Security offset will be granted.

6)  Is Employee entitled to an attorney’s fees and costs award?

Employer vigorously resisted this case, so fees and costs under AS 23.30.145(b) may be awarded.  Harnish.  Employee retained an attorney who was successful in prosecuting the most significant and complex claim in this case.  This decision awarding left knee medical treatment is a significant benefit to Employee.

Ms. Swanson submitted one attorney’s fee affidavit itemizing 36.1 hours of attorney time, at a rate of $200.00 per hour for a total of $7,220.00 in attorney’s fees.  It itemized $389.35 in costs.  Total attorney’s fees and costs equal $7,609.35.  Subsection .145(b) requires an award of attorney’s fees to be reasonable.  Employer did not object to Employee’s attorney’s hourly rate, hours or costs.  The requested hourly rates and itemized hours for Employee’s attorney’s fees and costs are reasonable.  Although Employee did not prevail on all her claims, the time spent on the unsuccessful claims was de minimis.  See, e.g., Uresco Construction Materials, Inc. v. Porteleki, Alaska Workers’ Comp. App. Comm’n Dec. No. 152 at 14-16 (May 11, 2011).  The primary issue in this case was whether Employee’s work injury was the substantial cause of left knee medical treatment, including her May 2012 left knee surgery.  Employee was successful on this main issue.  The attorney’s fees affidavit does not reflect any significant, misapplied time.  The affidavit reflects the time expended developing the case would be the same, whether or not the unsuccessful issues had been prosecuted.  Considering the nature, length, and complexity of the case and services performed, the resistance of Employer, and the benefits resulting to Employee from the services obtained, Employee is awarded $7,220.00 in reasonable attorney’s fees and $389.35 in costs.  

CONCLUSIONS OF LAW

1)  Employee is entitled to left knee medical treatment until she became medically stable on November 4, 2012.

2)  Employee is not entitled to cervical and thoracic spine medical treatment after July 10, 2009.

3)  Employee is entitled to additional TTD benefits.

4)  Employee is not entitled to additional TPD benefits.

5)  Employer is entitled to apply a Social Security offset to Employee’s weekly disability benefit, but COLAs may not be included in calculating the offset.

6)  Employee is entitled to an attorney’s fees and costs award.

ORDER

1)  Employee’s claim for left knee medical treatment is granted.

2)  Employee’s claim for continuing cervical and thoracic spine medical treatment is denied.

3)  Employee’s claim for additional TTD benefits is granted.  Employee is awarded TTD from September 20, 2009 to January 2010, which Employer is to pay pursuant to the Act, regulations and case law.
4)  Employee’s claim for additional TPD benefits is denied.

5)  Employer’s April 19, 2013 petition for a Social Security offset is granted, to the extent the offset is based on Employee’s initial award.  To the extent Employer’s petition seeks an offset based on SSDI COLAs, it is denied.  

6)  Employee’s claim for an attorney’s fees and costs award is granted.  Employee is awarded $7,220.00 in reasonable attorney’s fees and $389.35 in costs.
Dated in Juneau, Alaska this 12th day of June, 2013.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Worker’s Compensation Appeals Commission. 

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CAROL S. COREY employee / applicant v. NANA REGIONAL CORP., INC., employer; ACE INDEMNITY INSURANCE CO., insurer / defendants; Case No. 200906699; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on June 12, 2013.






Sue Reishus-O’Brien, Workers’ Compensation Officer
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