In re K6 BUILDING SOLUTIONS and MICHAEL S. KENNEDY
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION 

FOR A FINDING OF THE FAILURE TO 

INSURE WORKERS’ COMPENSATION 

LIABILITY, AND ASSESSMENT 

OF A CIVIL PENALTY AGAINST, 

K6 BUILDING SOLUTIONS

AND MICHAEL S. KENNEDY

                                          Employer,

                                              Defendants.

	
	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No. 700004148
AWCB Decision No. 13-0067
Filed with AWCB Anchorage, Alaska

on June 19, 2013


The August 22, 2012 petition for determination of employee status, finding of failure to insure for workers’ compensation liability, assessment of civil penalty, and issuance of a stop order was heard on May 2, 2013, in Anchorage, Alaska.  The matter was set for hearing on December 18, 2012.  Investigator Christine Christensen of the Alaska Division of Workers’ Compensation (division) Special Investigations Unit (SIU) represented the division.  Michael S. Kennedy, d/b/a K6 Building Solutions (collectively Employer) appeared telephonically representing himself.  Witnesses included Michael Page, Investigator with the Labor Standards and Safety Division, and Rhonda Gerharz, SIU Investigator, who appeared and testified for the division.  The record was left open until May 6, 2013, to allow Employer to submit evidence.  The record closed on May 6, 2013, and initial panel deliberations concluded on May 7, 2013.  On May 16, 2013, upon the board’s motion, written notice was provided the parties specifying the record was being reopened pursuant to 8 AAC 45.120, and Employer was requested to submit a pamphlet entitled, “Do you need Workers’ Compensation,” which he did on May 20, 3013.  The record closed when the board next met on May 23, 2013.   

ISSUES
The division contends Mr. Kennedy, d/b/a K6 Building Solutions, was an “employer” employing at least three “employees” from April 27, 2011 to December 31, 2012; additionally, Employer’s wife was and is an “employee” until at least the hearing date.  The division contends Employer has never had workers’ compensation insurance.  Pursuant to AS 23.30.075, the division requests Employer be found an uninsured employer.  The division contends Employer was uninsured for at least 483.67 workdays and has three aggravating factors.  Under AS 23.30.080(f) and 8 AAC 45.176, the division seeks a civil penalty of $16,457.72 to $24.183.50.  The division also requests an immediate stop work order under AS 23.30.080(d), prohibiting the use of employee labor by Mr. Kennedy and K6 Building Solutions, or any other business owned and operated by Mr. Kennedy, until insurance is obtained.
Employer asserts he never hired employees and always did his “best to hire subcontractors above the board.”  He relied upon his workers’ statements they were licensed business owners and subcontractors, and states he stopped using them as soon as he knew they were not.  Employer believes he should not be penalized for others’ failure to obtain proper licensure, and considers this matter to be a licensing, rather than a workers’ compensation issue.  

Employer states he did his best to educate himself and made honest efforts to comply with the law; he stresses when he was cited for a licensing violation, he promptly rectified the situation.  He acknowledges he now knows he must ascertain his workers’ licensing status, but asserts he never knowingly, intentionally or willfully violated the Alaska Workers’ Compensation Act (Act).  Employer contends even if he acted unlawfully, the proper remedy would be education, not what he considers the SIU’s “speculative” and “harassing” personal attack on him.  

As the sole proprietor of a family business with no desire to grow larger, Employer asserts he cannot afford workers’ compensation insurance.  He has not been issued a stop order but states he has conducted no business since January 1, 2013, “based on the threatening demeanor” of the SIU.  

1. Was Mr. Kennedy, d/b/a K6 Building Solutions, an “employer” employing at least three “employees” from April 27, 2011 to December 31, 2012?

2. Is Mr. Kennedy’s wife an “employee?”

3. Should Mr. Kennedy, d/b/a K6 Building Solutions, be assessed a civil penalty for failure to insure for purposes of workers’ compensation insurance from April 27, 2011 to December 31, 2012, and if so, in what amount?

4. Should Mr. Kennedy be issued a stop order for K6 Building Solutions and any other business he owns or operates? 

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1. Employer’s testimony was deemed credible except as noted below.  The testimony of Ms. Christensen, Mr. Page and Ms. Gerharz was found credible (Experience, judgment, observations and inferences).
2. K6 Building Solutions obtained a business license on September 20, 2010 as a sole proprietorship owned by Michael S. Kennedy (Stipulated at hearing).

3. Employer has possessed a business license since (id.).

4. As a sole proprietor, Mr. Kennedy is exempt from the Alaska Workers’ Compensation Act (Act) and need not file an executive officer waiver (id.).

5. Employer does not have, nor has it ever had an Employment Security Division account (id.).

6. Employer does not have, nor has it ever had a workers’ compensation insurance policy (id.).

7. Employer is a largely seasonal construction business operating out of Anchorage, Alaska.  Its website advertises certified window and door installation, deck construction and repair, and custom carpentry (id.).

8. No reports of injury have been filed since Employer began business operations (id.).

9. On April 5, 2012, Employer was issued a cease and desist order by the State of Alaska Department of Labor and Workforce Development, Labor Standards and Safety Division, for advertising as a licensed specialty contractor without a contractor’s license (id.).

10. The cease and desist order and accompanying administrative fine notice stated Employer advertised as a licensed specialty contractor and worked without a contractor’s license in violation of AS 08.08.011(a) (Cease and desist order, notice of administrative fine, April 5, 2012).

11. Employer applied for the proper license within two weeks after receiving the cease and desist order and administrative fine notice, and they were dismissed (Employer).

12. On May 25, 2012, Employer was issued a licensed registered specialty contractor license with the following specialties: finish carpentry, rough carpentry, and demolition (Stipulated).

13. SIU Chief Investigator Rhonda Gerharz testified she learned of Employer’s potential uninsured status in August 2012, from Ms. Christensen, who received a telephone call from a member of the public requesting workers’ compensation information for Employer.  Christensen and Gerharz conducted an onsite inspection at a private home on August 21, 2012, and spoke with Andy Hanson, who was wearing a T-shirt with a K6 Building Solutions logo on the front.  Mr. Hanson stated to the SIU investigators he was working for K6 Building Solutions installing windows.  Mr. Hanson told the SIU there were two other K6 Building Solutions employees, “Lance” and “Mike,” but he did not know last names (Gerharz).

14. Mr. Hanson told the SIU his boss was going to be paying for a business license for him and setting him up with a 1099 program.  The SIU presented no evidence this statement could supplement or explain.  Therefore, pursuant to 8 AAC 45.120(e), the statement was found inadmissible hearsay and was not considered (Employer; Experience, judgment, observations and inferences).

15. At hearing Employer said Mr. Hanson “signed” an Independent Subcontractor Agreement, drafted by Employer, as Hanson Finishes on August 17, 2012, four days prior to the SIU visit.  Mr. Kennedy is not credible because none of the Independent Subcontractor Agreements in the record were signed by either party (Employer; Experience, judgment, observations and inferences).

16. On August 23, 2012, the division filed a petition for a finding of Michael Kennedy, d/b/a K6 Building Solutions’ failure to insure under AS 23.30.075; assessment of civil penalty under AS 23.30.080(f); and determination of employee status under 8 AAC 45.890 (Petition, August 23, 2012). 

17. Employer did not obtain coverage and remains uninsured (Stipulated).

18. Employer has not been issued a stop order by the division (id.).

19. Evidence included three versions of a boilerplate Independent Contractor Agreement, which at hearing Employer and the SIU stipulated was Employer’s subcontractor contract.  Each form was modified by hand, apparently in the same handwriting, to indicate the worker’s identity, the beginning and end dates of employment, and the pay rate.  None of the agreements was signed by either Employer or the worker.  The agreements reflect Employer’s view of the hiring agreement; no inference was drawn from them regarding the view of the parties performing the services (Lancer Carpentry 2011 Independent Contractor Agreement; Lance Rhoades 2012 Independent Contractor Agreement; Hanson Finishes 2012 Independent Contractor Agreement; Experience, judgment, observations and inferences). 

20. Each Independent Contractor Agreement includes the following boilerplate language:

1.  Independent Contractor.  Subject to the terms and conditions of this Agreement, the Company hereby engages the Contractor as an independent contractor to perform the services set forth herein, and the Contractor hereby accepts such engagement.

. . .

11.  Independent Contractor.  This agreement shall not render the Contractor an employee, partner, agent of, or joint venture with the Company for any purpose.  The Contractor is and will remain an independent contractor in [his or her] relationship to the Company.  The Company shall not be responsible for withholding taxes with respect to the Contractor’s compensation hereunder.  The Contractor shall have no claim against the Company hereunder or otherwise for vacation pay, sick leave, retirement benefits, social security, worker’s compensation, health or disability benefits, unemployment insurance benefits, worker’s compensation insurance or employee benefits of any kind.

12.  Insurance.  The Contractor will carry worker’s compensation and liability insurance relative to any service that [he or she] performs for the Company.

. . .

Schedule A - Duties: The contractor will perform miscellaneous skilled services.  [He or she] will report directly to Michael Kennedy and to any other party designated by him in connection with the performance of the duties under this Agreement and shall fulfill any other duties reasonably requested by the Company and agreed to by the Contractor. 

Schedule A - Term:  This engagement shall commence upon execution of this Agreement and shall continue in full force and effect through December 31, ____ or earlier upon completion of the Contractor’s duties under this Agreement. . . .

Schedule A - Compensation:  As full compensation for the services rendered pursuant to this Agreement, the Company shall pay the Contractor at (his or her) set hourly rate of $____ per man-hour, with total payment not to exceed $____ per month without prior written approval by an authorized representative of the Company.  Such compensation shall be payable within 7 days of receipt of Contractor’s weekly invoice for services rendered supported by reasonable documentation (id.)

21. The 2011 Independent Contractor Agreement referring to Lancer Carpentry, owned by Lance Rhoades, sets Mr. Rhoades’ wages at $20.00 per man hour, effective April 27th, 2011 through December 31, 2011 “or earlier upon completion of the Contractor’s duties under this Agreement” (Lancer Carpentry 2011 Independent Contractor Agreement). 

22. Employer provided Lance Rhoades with a 1099 Miscellaneous Income form indicating $21,740.00 in nonemployee compensation for 2011.  Based on $20.00 per hour, in 2011, Mr. Rhoades worked 1,087 hours or 135.87 days (Rhoades 1099 form; Christensen).

23. The 2012 Independent Contractor Agreement referring to “Lance Rhoades D.B.A.” sets Mr. Rhoades’ wages at $25.00 - $40.00 per man hour, effective February 16, 2012 through December 31, 2012, “or earlier upon completion of the Contractor’s duties under this Agreement.”  If Lance Rhodes worked five days per week for 45 weeks he would have worked 225 days in 2012, for a total of 360.87 uninsured employee workdays from 2011-2012 (Lance Rhoades 2012 Independent Contractor Agreement; Christensen).

24. The State of Alaska Division of Corporations, Business and Professional Licensing’s database includes no records indicating Lance Rhoades or Lancer Carpentry was a licensed contractor (Database search).

25. The 2012 Independent Contractor Agreement referring to Andrew J. Hanson d/b/a Hanson Finishes sets Mr. Hanson’s wages at $20.00 per man hour, effective August 17, 2012 through December 31, 2012, “or earlier upon completion of the Contractor’s duties under this Agreement.”  If Andrew Hanson worked five days per week for 16 weeks he would have worked 80 days (Hanson Finishes 2012 Independent Contractor Agreement; Christensen).

26. The State of Alaska Division of Corporations, Business and Professional Licensing’s database includes no records indicating Andrew Hanson or Hanson Finishes was a licensed contractor (Database search).

27. Employer provided limited discovery.  No evidence was produced to establish the extent Lance Rhoades and Andrew Hanson worked for Employer in 2012.  The SIU therefore estimated uninsured employee work days based on 40 hours per week times the number of weeks indicated in their Independent Contractor Agreements (Christensen; K6 Building Solutions & K6 Uninsured Employer Worksheet).

28. Employer provided Adam Manor with a 1099 Miscellaneous Income form indicating $6,800.00 in nonemployee compensation for 2011.  At this rate he worked 340 hours or 42.5 days (Manor 1099 form; Christensen).

29. The State of Alaska Division of Corporations, Business and Professional Licensing’s database includes no records indicating Adam Manor was a licensed contractor (Database search).

30. Applying 8 AAC 45.176, given 483.67 uninsured employee workdays and three aggravating factors, if Employer is found liable for failure to insure for purposes of workers’ compensation insurance the penalty range would be $10 to $50 per uninsured employee workday, or $4,836.70 to $24.183.50.  However, 8 AAC 45.176 states the civil penalty may not be less than two times the premium Employer would have paid had he complied with AS 23.30.075 (Christensen).

31. Employer reported $28,540.00 total payroll in 2011.  Under the class code “5645 Carpentry,” Employer’s premium would have been $17.14 per $100 remuneration.  The SIU performed the following calculations: $28,540.00/100 = 285.4; 285.4 x $17.14 = $4,891.75.  Based on the $4,891.75 estimated annual premium, the cost of the policy would have been $13.40 per day.  Multiplying the daily premium by the 614 uninsured calendar days between April 27, 2011 and December 31, 2012, yields an estimated total prorated premium of $8,228.86.  Twice this amount is $16,457.72 (Christensen).

32. At hearing Employer testified he is not an “employer” employing “employees” for the following reasons: 

a. He is a sole proprietor of a business run out of his home, who only hires help “from time to time” when he cannot complete a job himself; this statement was found credible.

b. Mr. Rhoades, Mr. Hanson and Mr. Manor answered Employer’s advertisements for subcontractors and were called on a “need to use” basis; this statement was found credible.

c. He told his workers they were being hired as subcontractors; this statement was found credible.

d. The workers filled out a subcontractor packet in which they pledged to have a business license and their own insurance; this statement was found not credible.

e. The workers were not required to report to work at a particular place or time; this statement was found not credible.

f. He did not have an ongoing or full-time contractual relationship with his workers; this statement was found credible.

g. The workers used their own tools; this statement was found credible.

h. He gave his workers no promise or guarantee of work; this statement was found credible.

i. The workers were issued W9 forms and paid their own taxes; this statement was found credible (Employer; Experience, judgment, observations and inferences).

33. Michelle Kennedy, Employer’s wife, performs clerical chores for the business (Employer; Employer’s Hearing Exhibit B).  

34. Michelle Kennedy’s Facebook page identifies her as Office Manager at K6 Building Solutions (Division’s Hearing Exhibit A).

35. Employer credibly testified he does not consider Mrs. Kennedy an employee, but instead a stay-at-home wife who helps out with the family business, receiving no wages.  Testimony that Mrs. Kennedy has no title or employee duties was found not credible.  (Employer; Experience, judgment, observations and inferences).

36. Employer testified he paid Lance Rhoades for finish carpentry, Andrew Hanson for painting, and Adam Manor for contracted labor, but they never worked at the same time (id.).  

37. On August 20, 2012, Employer’s website, www.k6buildingsolutions.com, included the following testimonial: “I hired K6 to install six windows in summer 2011.  He and his crew of two were done in three days!” (Printout of K6 Building Solutions web page, August 20, 2012). 

38. Either Employer was not truthful in his statement Mr. Rhoades, Mr. Hanson and Mr. Manor did not work contemporaneously, or Employer hired additional workers, whose time was not taken into account in the SIU’s calculation of alleged total uninsured employee workdays (Experience, judgment, observations and inferences).
39. Employer testified he inspected his laborers’ work for quality control.  Employer acknowledged his workers were in the same line of work he is, and he often worked side-by-side with them.  When Employer had a job he could not or did not have time to do alone, he subbed out portions of the work on a man-hour basis (Employer).  

40. Employer testified his workers had the right to hire or terminate others to assist in the performing services they provided; the workers were expected to do “whatever needs to be done” to get the job finished.  Employer stated he did not care whether his laborers did the work personally or hired someone else to do it, but he never actually saw any hired helpers at his job sites.  He testified he never asked any of his “team of subcontractors” whether they carried workers’ compensation policies (id.).  

41. Employer stated he did not tell workers where to go or when to be there; “they pick and choose” the jobs they bid on and were expected only to get the work done within a reasonable amount of time (id.).  

42. Employer testified as part of his interview process he determined if workers had their own work truck, T-shirts, tools and, in the case of Mr. Hanson, a helper (id.).  

43. Employer stated his workers used their own vehicles, though once he loaned a truck to Mr. Rhoades on a “friend-to-friend” basis (id.).  

44. Employer testified on all jobs workers were asked to wear a K6 T-shirt and put a K6 magnet on their trucks; this was for the homeowner’s comfort, so it would be clear these workers were in Employer’s “scope of work” (id.).  

45. Employer stated on jobs where he was installing windows, he provided and delivered the windows to the site.  On staining and painting jobs, workers were expected to supply their own materials and Employer would reimburse them when invoiced (id.).  

46. Employer stated he is the only person actively in charge of the business, and he has the authority to insure the business for workplace injuries (id.).  

47. Employer testified he had the ability to terminate a worker without giving him any reason beyond, “I don’t wish to use your services anymore on this contract” (id.).  

48. Employer stated he has conducted no business since January 1, 2013 (id.).  

49. The Facebook page for Kennedy Woodworks indicates the company changed its name from K6 Building Solutions to Kennedy Woodworks on March 15, 2013 (Printout of Kennedy Woodworks Facebook page, April 9, 2013).

50. Michael Page, Investigator with the Mechanical Inspection section of the Alaska Department of Labor and Workforce Development, Labor Standards and Safety Division testified a specialty contractor can legally subcontract work only to people who hold the same type of license.  An unlicensed person is not legally able to accept or provide bids, or work as contractor (Page).  

51. An email from Alvin Nagel, Mechanical Inspection Manager at the Labor Standards and Safety Division, to Ms. Christensen stated, “Under AS 08.18 the ‘contractor agreements’ are meaningless.  The statute requires the ‘general’ in this case K6 acting like a general to ensure they use only licensed specialties or subs” (Alvin Nagel email, September 26, 2012).

52. Ms. Gerharz testified just because an employer or worker states the worker is a subcontractor that does not make it so.  She stated it is illegal for an employee to waive the right to workers’ compensation coverage.  If an employer/employee relationship is determined to exist, any agreement between the two stating otherwise is invalid (Gerharz).  

53. Employer testified his business can beat the competition’s prices because he is a sole proprietor with low overhead.  He does “pretty well” financially and has maintained a “nice steady income” for his family, including a stay-at-home wife and four children, but cannot afford workers’ compensation insurance at the low prices he offers homeowners (Employer).

54. Employer testified his business’s gross annual income for 2012 was $145,000.00, of which he netted $29,000.00.  He stated the business grossed $97,000.00 and netted $17,000.00 in 2011.  Employer said he had no resources other than business income with which to pay a civil penalty.  If one is assessed, Employer testified he could only afford to pay $100.00 per month on a payment plan (id.).  

55. At the hearing’s conclusion Employer stated he believed it had been a fair and just hearing (Record). 

56. The record was held open until May 6, 2013, to allow Employer to file evidence (Record).

57. Employer filed as Employer’s Hearing Exhibit C: his bids for a window replacement and a deck construction job, and Andrew Hanson’s response to Employer’s Craigslist advertisement with the subject line “Hiring Subs” (Employer’s Evidence C).

58. Mr. Hanson’s response to Employer’s advertisement stated he has over ten years in the construction industry but did not indicate he was a licensed contractor (Employer’s Evidence C; observations, unique or peculiar facts of the case, and inferences).
59. On May 16, 2013, Employer was asked to submit a pamphlet entitled, “Do you need Workers’ Compensation,” which he testified he received from the division and referred to when hiring workers.  The requested evidence was filed on May 20, 2013, and the record closed when the board next met on May 23, 2013.

PRINCIPLES OF LAW
AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted . . . to ensure . . . quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . Employers. . . . 

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.045. Employer’s liability for compensation.

(a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180--23.30.215. If the employer is a subcontractor and fails to secure the payment of compensation to its employees, the contractor is liable for and shall secure the payment of the compensation to employees of the subcontractor. If the employer is a contractor and fails to secure the payment of compensation to its employees or the employees of a subcontractor, the project owner is liable for and shall secure the payment of the compensation to employees of the contractor and employees of a subcontractor, as applicable.

. . . 

(f) In this section,

(1) “contractor” means a person who undertakes by contract performance of certain work for another but does not include a vendor whose primary business is the sale or leasing of tools, equipment, other goods, or property;

(2) “project owner” means a person who, in the course of the person’s business, engages the services of a contractor and who enjoys the beneficial use of the work;

(3) “subcontractor” means a person to whom a contractor sublets all or part of the initial undertaking.

The purpose of AS 23.30.045(a) is to protect employees of irresponsible and uninsured subcontractors by imposing ultimate liability on the presumably responsible principal contractor, who has it within his power, in choosing subcontractors, to pass upon their responsibility and insist upon appropriate compensation protection for their workers.  Subsection (a) also aims to forestall evasion of the act by those who might be tempted to subdivide their regular operations among subcontractors, thus escaping direct employment relations with the workers and relegating them for compensation protection to small contractors who fail to carry compensation insurance.  Thorsheim v. State, 469 P.2d 383 (Alaska 1970).

The Act confers no broad exemption from “employee” status for an employer’s family members.

See, e.g., Young O. Kong, d/b/a Wok Express, AWCB Decision No. 08-0168 (September 19, 2008);  St. Mary’s Assisted Living Home, AWCB Decision No. 07-0059 (March 21, 2007).

AS 23.30.075.  Employer’s liability to pay.  

(a) An Employer under this chapter, unless exempted, shall either insure and keep insured for the Employer’s liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of the Employer’s financial ability to pay directly the compensation provided for. . . . 
AS 23.30.080.  Employer’s failure to insure. . . .

. . .

(d) If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order at the request of the division prohibiting the use of employee labor by the employer until the employer insures or provides security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000 a day. The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

 

(e) If a representative of the department investigates an employer’s failure to file the evidence of compliance required by AS 23.30.085 and, after investigation, there is substantial evidence that the employer failed to insure or provide security as required by AS 23.30.075, the representative shall inform the employer. The representative may request the director to issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides security as required by AS 23.30.075. The director may issue a stop order, without a hearing, based on the representative’s investigation. The director shall dissolve a stop order issued under this subsection upon receipt of substantial evidence that the employer is insured or has provided security as required by AS 23.30.075(a). If an employer fails to comply with a stop order issued under this subsection, the division may petition the board to assess a civil penalty. The board may assess a civil penalty of $1,000 a day. An employer who is assessed a penalty under this subsection may not obtain a public contract with the state or a political subdivision of the state for the three years following violation of the stop order.

(f) If an Employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the Employer failed to insure or provide the security required by AS 23.30.075.  The failure of an Employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the Employer failed to insure or provide security as required by 
AS 23.30.075.

(g) If an Employer fails to pay a civil penalty order issued under (d), (e), or (f) of this section within seven days after the date of service of the order upon the Employer, the director may declare the Employer in default. . . .

Since November 7, 2005, when an employer subject to AS 23.30.075 fails to insure, the law grants discretion to assess a civil penalty of up to $1,000 for each employee, for each day an employee is employed while the employer fails to insure.  Alaska’s penalty provision in AS 23.30.080(f) is one of the highest in the nation.  See, e.g., In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006); In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006); In re Edwell John, Jr., AWCB Decision No. 06-0059 (February 14, 2006).  The statute’s severity is a policy statement: failure to insure for workers’ compensation liability will not be tolerated in Alaska.  

A penalty is assessed based on the unique circumstances arising in each case.  Consideration is given to a number of factors to determine whether an uninsured employer’s conduct, or the impact of that conduct, aggravates or mitigates its offense.  

The primary goal of a penalty under AS 23.30.080(f) is not to be unreasonably punitive, but rather to bring an Employer into compliance, deter future lapses, ensure the continued employment of the business’ employees in a safe work environment, and satisfy the community’s interest in penalizing an offender without vengeance.  Ivan Moore d/b/a Ivan Moore Research v. State of Alaska, Division of Workers’ Compensation, AWCAC Appeal No. 07-044 (November 17, 2008); referencing Alaska R&C Communications, LLC v. State of Alaska, Division of Workers’ Compensation, AWCAC Appeal No. 07-043 (September 16, 2008).  A penalty is not intended to destroy a business or reduce employment (Alaska R&C at 12).  In assessing a civil penalty, consideration is given to the duration, scope and severity of the risk associated with the offending employer’s conduct; the culpability of the employer’s conduct; the impact on the community and employees; and the employer’s ability to pay (id. at 22-27).

Based on In re Edwell John, Jr. AWCB Decision No. 06-0059 (March 8, 2006), In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007), In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006), In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007), In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006), In re Alaska Sportsfishing Adventures, AWCB Decision No. 07-0040 (March 1, 2007), In re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) and In re Corporate Chiropractic, Inc., AWCB Decision No. 07-0098 
(April 24, 2007) consideration is given to the penalty’s appropriateness in light of the employer’s business’ viability,  the violation’s gravity, any extent to which the employer has complied with provisions requiring acquisition of worker’s compensation insurance or has otherwise attempted to remedy consequences of its violation.  Factors weighed in setting civil penalties have included: number of days of uninsured employee labor; business size; record of injuries; extent of the employer’s compliance with the Act; diligence exercised in remedying the failure to insure; clarity of insurance cancellation notice; the employer’s compliance with the investigation and remedial requirements; diligence in claiming certified mail; injury risk to employees; the penalty’s impact on the employer’s continued viability; the penalty’s impact on the employees or the employer’s community; the employer’s regard for statutory requirements; violation of a stop work order; and credibility of the employer’s promises to correct its behavior.  Considering these factors, a wide range of penalties, from $0 up to $1,000 per uninsured employee work day has been assessed based on the specific circumstances.  See, e.g., In re Homer Senior Citizens, Inc., AWCB Decision No. 07-0334 (November 6, 2007) (no penalty); In re Casa Grande, Inc. and Francisco Barajas, AWCB Decision No. 07-0288 (September 21, 2007) ($1,000 per employee per day with part suspended). 

However 8 AAC 45.176, effective February 28, 2010, set minimum and maximum penalty benchmarks, based primarily on aggravating factors that were not present when much of the prior failure to insure decisional law was made.  Ordinarily, provisions providing penalties against employers will be strictly construed.  Petty v. Mayor, et al., of College Park, 11 S.E.2d 246 (1940).  

AS 23.30.122. Credibility of witnesses. 

The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.245. Invalid agreements.

. . .

(b) An agreement by an employee to waive the right to compensation under this chapter is not valid.

AS 23.30.395. Definitions.  In this chapter,

. . .

(19) ‘employee’ means an employee employed by an employer as defined in (20) of this section;

(20) ‘Employer’ means the state of its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state; . . . .

8 AAC 45.176. Failure to provide security: assessment of civil penalties. 

(a) If the board finds an Employer to have failed to provide security as required by AS 23.30.075, the Employer is subject to a civil penalty under 
AS 23.30.080(f), determined as follows: 

(1) if an Employer has an inadvertent lapse in coverage, the civil penalty assessed under AS 23.30.080(f) for the Employer’s violation of AS 23.30.075 may not be no more than the prorated premium the Employer would have paid had the Employer been in compliance with AS 23.30.075; the division shall consider a lapse in coverage of not more than 30 days to be inadvertent if the Employer has changed carriers, ownership of the Employer has changed, the form of the business entity of the Employer has changed, the individual responsible for obtaining workers’ compensation coverage for the Employer has changed, or the board determines an unusual extenuating circumstance to qualify as an inadvertent lapse; 

(2) if an Employer has not previously violated AS 23.30.075, and is found to have no aggravating factors, and agrees to a stipulation of facts and executes a confession of judgment without action, without a board hearing, the Employer will be assessed a civil penalty of two times the premium the Employer would have paid had the Employer complied with AS 23.30.075;

(3) if an Employer has not previously violated AS 23.30.075, and is found to have no more than three aggravating factors, the Employer will be assessed a civil penalty of no less than $10 and no more than $50 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the Employer would have paid had the Employer complied with 
AS 23.30.075; without a board hearing, if an Employer agrees to a stipulation of facts and executes a confession of judgment without action, the Employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (2) of this subsection; 

(4) if an Employer is found to have no more than six aggravating factors, the Employer will be assessed a civil penalty of no less than $51 and no more than $499 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the Employer would have paid had the Employer complied with AS 23.30.075; without a board hearing, if an Employer agrees to a stipulation of facts and executes a confession of judgment without action, the Employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (3) of this subsection; 

(5) if an Employer is found to have no fewer than seven and no more than 10 aggravating factors, the Employer will be assessed a civil penalty of no less than $500 and no more than $999 per uninsured employee workday; however, the civil penalty may not be less than four times the premium the Employer would have paid had the Employer complied with AS 23.30.075; without a board hearing, if an Employer agrees to a stipulation of facts and executes a confession of judgment without action, the Employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (4) of this subsection; 

(6) if an Employer is found to have more than 10 aggravating factors, the Employer will be assessed a civil penalty of $1,000 per uninsured employee workday. 

(b) A civil penalty assessed under (a) of this section may not exceed the maximum civil penalty allowed under AS 23.30.080(f). 

(c) An Employer receiving government funding of any form to obtain workers’ compensation coverage under AS 23.30.075 that fails to provide that coverage may be assessed the maximum civil penalty under AS 23.30.080(f). 

(d) For the purposes of this section, ‘aggravating factors’ include  

(1) failure to obtain workers’ compensation insurance within 10 days after the division’s notification of a lack of workers’ compensation insurance; 

(2) failure to maintain workers’ compensation insurance after previous notification by the division of a lack of coverage;

(3) a violation of AS 23.30.075 that exceeds 180 calendar days; 

(4) previous violations of AS 23.30.075; 

(5) issuance of a stop order by the board under AS 23.30.080(d), or the director under AS 23.30.080(e); 

(6) violation of a stop order issued by the board under AS 23.30.080(d), or the director under AS 23.30.080(e); 

(7) failure to comply with the division’s initial discovery demand within 30 days after the demand; 

(8) failure to pay a penalty previously assessed by the board for violations of AS 23.30.075; 

(9) failure to provide compensation or benefits payable under the Act to an uninsured injured employee; 

(10) a history of injuries or deaths sustained by one or more employees while Employer was in violation of AS 23.30.075; 

(11) a history of injuries or deaths while the Employer was insured under 
AS 23.30.075; 

(12) failure to appear at a hearing before the board after receiving proper notice under AS 23.30.110; 

(13) cancellation of a workers’ compensation insurance policy due to the Employer’s failure to comply with the carrier’s requests or procedures; 

(14) lapses in business practice that would be used by a reasonably diligent business person, including 

(A) ignoring certified mail; 

(B) failure to properly supervise employees; and 

(C) failure to gain a familiarity with laws affecting the use of employee labor; 

(15) receipt of government funding of any form to obtain workers’ compensation coverage under AS 23.30.075, and failure to provide that coverage.

(e) In this section,

. . .

(2) ‘uninsured employee workday’ means the total hours of employee labor utilized by the Employer while in violation of AS 23.30.075 divided by eight. 

8 AAC 45.890.  Determining employee status.
. . .

…the board will determine whether a person is an “employee” based on the relative-nature-of-the-work test. The test will include a determination under (1)-(6) of this section. Paragraphs (1) and (2) of this section are the most important factors, and at least one of these two factors must be resolved in favor of an “employee” status for the board to find that a person is an employee. The board will consider whether the work 

(1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the Employer 

(A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status;

(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status;

(C) has the right to extensive supervision of the work then there is a strong inference of employee status; 

(D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status; 

(E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and 

(F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed; 

(2) is a regular part of the Employer's business or service; if it is a regular part of the Employer's business, there is an inference of employee status; 

(3) can be expected to carry its own accident burden; this element is more important than (4) - (6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status; 

(4) involves little or no skill or experience; if so, there is an inference of employee status; 

(5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status; 

(6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status.

Before an employer/employee relationship exists under the Act, an express or implied contract of employment must exist.  Formation of such a contract generally requires mutual assent and consideration.  Alaska Pulp Co. v. United Paperworkers Intern. Union, 791 P.2d 1008, 1010 (Alaska 1990).  If an employment contract exists, the analysis shifts to a determination of whether a worker is an “employee” under the Act, based on the “relative-nature-of-the-work” test set out at 8 AAC 45.890. The courts have long used this test to interpret AS 23.30.395(20) and its predecessor statutory provisions.
AS 08.18.011. Registration required

(a) A person may not submit a bid or work as a contractor until that person has been issued a certificate of registration as a contractor by the department. . .

(b) A general contractor may not use a bid or proposal from, award a bid or proposal to, contract with, or allow a person required to be registered under this chapter to work for the general contractor as a specialty contractor unless the person is registered as a specialty contractor under this chapter.

ANALYSIS

1. Was Michael Kennedy, d/b/a K6 Building Solutions, an “employer” employing at least three “employees” from April 27, 2011 to December 31, 2012?

A condition precedent to applying the “relative nature of the work test” is a finding there was some kind of an employment contract between employer and employees.  Alaska Pulp.  Here there is no factual dispute with regard to Lance Rhoades, Andrew Hanson and Adam Manor ( collectively “Workers”); Employer testified he hired them when he needed help completing a job for a homeowner.  The period April 27, 2011 to December 31, 2012, was derived from Independent Contractor Agreements between Employer and Lancer Carpentry, Lance Rhoades, and Hanson Finishes; plus Adam Manor’s 1099 Miscellaneous Income form from 2011.  Employer and the SIU stipulated the Independent Contractor Agreements were contracts, and the 1099 form is also evidence of an express contract for hire.  

Having established there were express employment contracts between Employer and Workers this decision applies the “relative nature of the work” test to determine if these employment agreements created “employer/employee” or “independent contractor” relationships.  The “most important factors” in the “relative nature of the work test” are 8 AAC 45.890(1) and (2).  At least one of these factors must be resolved in favor of “employee” status to find the three workers were employees, not independent contractors.

The first of the two most important factors, §890(1), has multiple parts. 

(1) Was Workers’ labor a “separate calling or business”?  Did Workers have the right to hire or terminate others to assist in performing the services for which they were hired?

Employer stated he believed Workers were independent contractors and business owners.  Employer testified Workers answered advertisements for qualified subcontractors; he told Workers they were being hired as subcontractors; Workers filled out subcontractor packets stating they had business licenses and their own insurance; and Workers were issued W9 forms and paid their own taxes.

However, Lance Rhoades, Andrew Hanson and Adam Manor were never licensed contractors in Alaska, and Employer knew or should have known this for several reasons.  First, it is highly unlikely a licensed contractor could run a legitimate business on an income of $20.00 an hour.  Second, Mr. Hanson’s response to Employer’s Craigslist advertisement stated Mr. Hanson has over ten years’ experience in the construction industry but did not indicate he was a licensed contractor.

Third, Employer was explicitly aware of his legal duty to hire only licensed contractors.  This responsibility was brought to his attention on April 5, 2012, when the state Labor Standards and Safety Division issued him an administrative fine notice and a cease and desist order for advertising on Craigslist as a licensed specialty contractor without a contractor license.  Pursuant to AS 08.18.011(a), a person may not submit a bid or work as a contractor until that person has been issued a certificate of registration as a contractor by the department.  AS 08.18.011(b) states a general contractor may not use a bid or proposal from, award a bid or proposal to, contract with, or allow a person required to be registered under this chapter to work for the general contractor as a specialty contractor unless the person is registered as a specialty contractor.  

Having been cited for violating AS 08.18.011, Employer knew his license required him to hire only licensed subcontractors, and it was his duty to exercise the due diligence necessary to ensure compliance.  Nonetheless, Employer testified he relied on Workers’ statements they were licensed business owners and subcontractors, and never asked any of his “team of subcontractors” whether they carried workers’ compensation policies.    

Alternatively, even if the statute had not been brought to Employer’s attention, it is not the state’s responsibility to educate business owners; rather, knowledge of all relevant statutes and regulations is imputed upon them.  8 AAC 45.176(14) identifies “failure to gain a familiarity with laws affecting the use of employee labor” as a departure from business practice used by a reasonably diligent business person, and an aggravating factor in the assessment of a civil penalty for failure to insure.  Employers cannot be relieved of responsibility or liability because they are unaware of or misunderstand the published laws governing their enterprises.  

Employer’s subjective belief he hired licensed subcontractors is not dispositive here.  Rather, objective, verifiable evidence, which Employer knew or should have known, indicates Workers were unlicensed, uninsured individuals whose work was not a separate calling or business.  

Regarding the second question raised by §890(1), Employer testified he did not care whether Workers did the work personally or hired someone else to do it, though he never saw any such helpers at his job sites.  Employer had exclusive, personal control over all workers on his job sites because he had the ability to terminate people without giving any reason beyond “I don’t wish to use your services anymore on this contract.”  The inference drawn is Workers were employees.  8 AAC 45.890(1).
The following analysis addresses six additional elements under §890(1) in determining whether the work was a separate calling or business:

(A) Did Employer have the right to exercise control of the manner and means to accomplish the desired results?

Employer testified he did not tell Workers where to go or when to be there.  Mr. Kennedy’s testimony is not credible.  Employer did home improvement projects.  Workers could “pick and choose” which jobs they bid on, but once hired they reported to a specific place identified by Employer.

With regard to time, Employer testified he expected Workers to do “whatever needs to be done” to get jobs finished within “a reasonable amount of time.”  However Employer also testified he labored alongside Workers, hiring them when he had a job, like installing windows, that he could not complete himself.  If Employer needed help lifting a window, it is reasonable to assume he would have arranged a particular time to meet whoever was going to help him.  

Moreover, Employer’s bids to homeowners included specific time limitations: “less than 5 days” for window and door replacement and “under 12-14 working days” for deck construction.  The latter bid asserted “our turn around [sic] time is unmatched” and both bids assured homeowners jobs are done “in a very timely manner.”  Employer testified he set deadlines for completion of a job, but never an actual deadline for Workers.  Even if he did not direct Workers to show up at an exact hour, it is disingenuous for the purposes of this dispute to claim Workers were not subject to Employer’s time constraints.  

Employer’s testimony and exhibits repeatedly emphasized a superior quality work product, including attention to detail and “never cut(ting) corners.”  As a hands-on sole proprietor, Employer personally ensured each job met the high standards he promised the homeowner.  Employer testified he is the only person actively in charge of his business and his Independent Contractor Agreements stated Workers “will report directly to Michael Kennedy and to any other party designated by him.”

The evidence establishes Employer had the right to exercise control of the manner and means to accomplish the desired results.  The strong inference is Workers were employees.  8 AAC 45.890(1)(A).
(B) Did Employer and Workers have the right to terminate the relationship at will, without cause?

Employer had the ability to terminate a worker without giving him any reason beyond, “I don’t wish to use your services anymore on this contract.”  The strong inference is Workers were employees.  8 AAC 45.890(1)(B).
(C) Did Employer have the right to extensive supervision of the work?

Employer testified he was actively in charge of his business, and inspected his laborers’ work for quality control.  On all jobs workers were asked to wear a K6 T-shirt and put a K6 magnet on their trucks; this was for the homeowner’s comfort, so it would be clear these workers were in Employer’s “scope of work.”  There is a strong inference of employee status.  
8 AAC 45.890(1)(C).
(D) Did Employer provide tools, instruments, and facilities of substantial value to accomplish the work?

Workers undisputedly provided their own tools, but Employer provided instruments and facilities of substantial value, necessary to accomplish the work.  Merriam-Webster online dictionary defines instrument as an “article intended for use in work or something used to achieve an end.”  Employer testified he provided windows and reimbursed Workers for costs incurred in staining and painting jobs.  These work materials were essential to each home improvement job’s completion, and are here considered instruments.  Employer arranged and contracted for work on the facilities, in this case a series of private homes.  On balance, even though Workers used their own tools, there is an inference of employee status.  8 AAC 45.890(1)(D).
(E) Did Employer pay for the work on an hourly or piece rate wage rather than by the job?

Employer placed the fee agreement for each Worker in writing, and each agreement provided Workers would be paid on an hourly basis, ranging from $20.00 to $40.00 per hour.  Because Employer paid Workers an hourly wage, there is an inference of employee status.  
8 AAC 45.890(1)(E).
(F) What employment status did Employer and Workers believe they were creating in their contracts?

As discussed in the above analysis of §890(1), Employer testified he believed he was hiring subcontractors.  Mr. Kennedy is not credible.  The Independent Contractor Agreements do not provide evidence of Workers’ beliefs, because all the agreements appeared to have been modified in the same handwriting and none were signed by the Workers or Employer.  The only evidence indicating Workers viewed themselves as subcontractors is two 1099 Miscellaneous Income forms from 2011, and a 2012 W9 form.  However these documents show only who is responsible for paying payroll tax; in the event of injury or litigation, it is the Department of Labor and Workforce Development that determines legal employment status.  

Even if there were undisputed evidence both Employer and Workers believed subcontractor status existed, these subjective beliefs would not be sufficient to establish the absence of an employer/employee relationship.  Construed in view of the circumstances under which hiring contracts were made and Workers’ conduct in performance of their jobs, subcontractor status was not established.  8 AAC 45.890(1)(F).
Viewed as a whole the evidence establishes Employer and Workers had an employer/employee relationship under the first most important factor in the “relative nature of the work” test.  Telling a worker he is a subcontractor and treating him as one does not automatically make it so under the Act, and it is illegal for an employee to waive the right to workers’ compensation coverage.  Any agreement between employer and employee stating otherwise, such as the Independent Contractor Agreement here, is invalid.  

The second of the two most important factors, §890(2), asks a single question:

(2)  Was the work performed a regular part of Employer’s business or service?

Here the inference of employee status is clear and unambiguous.  Employer hired workers to do carpentry, painting, demolition and general labor, all services fundamental and integral to his specialty contractor business.  Employer acknowledged his workers were in the same line of work as he, and he often worked side-by-side with them.  When Employer had a job he could not or did not have time to do alone, he subbed out portions of the work on a man-hour basis.  
8 AAC 45.890(2).
Four more elements are considered in determining employee status under 8 AAC 45.890.  These factors are deemed less important than the first two.

(3) Can Workers be expected to carry their own accident burdens?

Two Independent Contractor Agreements set wages at $20.00 an hour, and the third at $25.00-$40.00 an hour.  At this compensation rate, Workers could not reasonably be expected to carry their own accident burdens, and they were unlikely to be able to bear the financial costs of work-related accidents.  Under this element, which is more important than (4) – (6) of this section, there is a strong inference of employee status.  8 AAC 45.890(3).

(4) Did Claimant’s work involve little or no skill or experience?

Employer testified Workers did carpentry, painting, demolition and general labor.  Given Employer’s emphasis on quality craftsmanship, it is reasonable to assume he hired skilled carpenters.  However, painting trim requires less skill and experience, and demolition (which he testified was the largest part of the work he hired help for) and general labor even less.  On balance, there is an inference of employee status.  8 AAC 45.890(4).

(5) Was the employment agreement sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job?

Due to limited discovery provided by Employer, there is insufficient written evidence to determine whether or not Employer had enough work to hire continuous services.  However Employer credibly testified he contracted for the completion of individual home improvement projects, the work was largely seasonal, and the work was not continuous.  From this, there is no inference of employee status.  8 AAC 45.890(5).

(6) Was the employment intermittent, as opposed to continuous?

Again written discovery submitted by Employer was limited, but Employer credibly testified he hired workers intermittently, on a “need to use” basis, and gave them no promise or guarantee of continuous work.  There is a weak inference of no employee status.  8 AAC 45.890(6).

In summary, the 8 AAC 45.890 “relative nature of the work” test reveals some inferences of a contractor/subcontractor relationship:  Employer and Workers may have believed such a relationship existed; Workers were not hired on a continuous basis, but to complete particular jobs; Workers may not always have been required to report to work at a specific time; and Workers used their own tools.  But on balance, the test results, including those analyzed under the most important factors of §890(1) and §890(2), weigh in favor of Workers’ being employees, not independent contractors.  

Employer is found to be an “employer” as defined in AS 23.30.395(20).  The services provided by Workers place them securely within the category of “employees,” and Employer is required by AS 23.30.075 to provide workers’ compensation insurance for them or furnish satisfactory proof of their ability to pay directly the compensation provided for.  
2. Is Mr. Kennedy’s wife an “employee?”

Testimony and evidence establish Employer has an implicit employment contract with 
Mrs. Kennedy and she falls squarely within the “employee” category under the two most important factors of the “relative nature of the work” test.  Michelle Kennedy identifies herself on her Facebook page as Office Manager for K6 Building Solutions, a title strongly implying employee status  Employer testified credibly she answers the phone and does other clerical chores for the business.  Mrs. Kennedy also acts as an agent on behalf of Employer; evidence includes an email bid to a homeowner, signed by Michelle Kennedy.  

Employer credibly testified Michelle Kennedy is fulfilling her duties “as a husband/wife team” and receives no wages, but these factors do not obviate the need to insure her.  The “Do you need Workers’ Compensation” pamphlet, which Mr. Kennedy cited to support his position in this dispute, makes this clear: 

Do I need to have Workers’ Compensation insurance if I have a family run business?  Yes, you must have Workers’ Compensation insurance for your family members as well.  The only exception to that rule is in the event that the members of your family who are working for you are listed on your business license as your partner or co-owner, or listed on your corporate charter as executive officers. 

Mrs. Kennedy’s administrative and support services are clearly a regular part of Employer’s business, not a separate calling or business, and Mrs. Kennedy is an employee.  However, because no documentation was provided showing the amount of time she worked for Employer, no civil penalty will be assessed for her uninsured status.

Employer is a sole proprietorship.  If he continues to use Mrs. Kennedy’s services in his business operation, he must provide workers’ compensation insurance for her, or change his business structure to a form in which he is not legally required to. 

3. In what amount should Mr. Kennedy, d/b/a K6 Building Solutions, be assessed a civil penalty for failure to insure for workplace injuries from April 27, 2011 to December 31, 2012?

Mr. Kennedy, d/b/a K6 Building Solutions, was an “employer,” employing “employees” during the uninsured period in question.  AS 23.30.395(19), (20).  As such, Mr. Kennedy, d/b/a K6 Building Solutions, is subject to AS 23.30.060.  The record and Employer’s documentation and hearing testimony show at least three employees were not covered by workers’ compensation insurance between April 27, 2011 and December 31, 2012.  Therefore, Mr. Kennedy, d/b/a K6 Building Solutions, is conclusively presumed to have elected direct payment to its employees for any compensable, work-related injuries incurred from April 27, 2011 to December 31, 2012.  AS 23.30.060(a).  

Mr. Kennedy, d/b/a K6 Building Solutions, had approximately three employees at various times from April 27, 2011 to December 31, 2012.  This subjected Mr. Kennedy, d/b/a K6 Building Solutions, to AS 23.30.075.  Under AS 23.30.075, Mr. Kennedy, d/b/a K6 Building Solutions, had a duty to insure and keep insured his employees for work-related injuries.  There is no evidence Mr. Kennedy, d/b/a K6 Building Solutions, ceased to be an “employer” during this period.  The record reveals Mr. Kennedy, d/b/a K6 Building Solutions, did not cease being an employer until January 1, 2013.  Therefore, Mr. Kennedy, d/b/a K6 Building Solutions, is liable for payment of all compensation and other benefits for which it may be liable from April 27, 2011 to December 31, 2012.  AS 23.30.060(a).  

Based on Mr. Kennedy, d/b/a K6 Building Solutions’ failure to provide evidence of compliance with insurance requirements under the Act, or evidence it ceased to be an “employer” from March 15, 2012 to April 28, 2012, it is presumed Mr. Kennedy, d/b/a K6 Building Solutions, failed to insure or provide security as required by law from April 27, 2011 to December 31, 2012.  AS 23.30.080(f).  Mr. Kennedy, d/b/a K6 Building Solutions, was unable to rebut the presumption and therefore is subject to AS 23.30.080.  

All the workers’ compensation insurance lapse in this case occurred after 8 AAC 45.176’s effective date.  This regulation provides for mandatory minimum and maximum civil penalties in uninsured employer cases.  During the period April 27, 2011 to December 31, 2012, Lance Rhoades, Adam Manor, and Andrew Hanson worked a total of 483.67 uninsured employee workdays.

In accordance with 8 AAC 45.176(d) the following aggravating factors apply here:  

1) Failure to obtain workers’ compensation insurance within 10 day after the division’s notification of a lack of workers’ compensation insurance;

2) A violation that exceeds 180 calendar days;

3) Lapses in business practice that would be used by a reasonably diligent business person, including failure to gain a familiarity with laws affecting the use of employee labor.

Based on 483.67 uninsured employee workdays and three aggravating factors, under 8 AAC 176(3) Employer will be assessed a penalty ranging from $10 to $50 per uninsured employee workday, or $4,836.70 to $24.183.50.  However, the regulation states the civil penalty may not be less than two times the premium Employer would have paid had he complied with AS 23.30.075.  

Employer’s estimated annual workers’ compensation insurance premium based on 2011 payroll records was $4,891.75, which equates to $13.40 per day, and results in a prorated premium of $8,228.86 (614 uninsured calendar days x $13.40 = $8,228.86).  Twice the prorated premium equals $16,457.72 ($8,228.86 x 2 = $16,457.72), which is higher than the $4,836.70 penalty calculated using the minimum $10.00 per uninsured employee workday  The legally allowable penalty range is therefore $16,457.72 to $24.183.50.  

The purpose of a civil penalty for failure to insure is restorative, to “bring the employer back into compliance, deter future lapses, provide for the continued, safe employment of the employees of the business, and satisfy the community’s interest in punishing the offender, but without vengeance.”  Alaska R&C at 10.  

Given the circumstances in this case, a penalty twice the prorated premium, $16,457.72, is not unreasonably punitive, is fair, is within the regulatory scheme, and is not likely to force Employer out of business, cause loss of employment, or harm the community.  Therefore, the penalty assessed here will be the minimum, $16,457.72.  This amount was derived taking into consideration the challenges of starting and maintaining a small business, as well as the good faith Employer showed in promptly remedying his licensing violation.  

The assessed penalty is not an insignificant amount even though it comports with 8 AAC 45.176.  Employer requested a payment plan, testifying he could not afford to pay more than $100.00 per month.  Employer has not convincingly showed he cannot afford more than $100.00 per month.  A payment plan of $184.86 per month for 90 months (7.5 years) will be assessed.  This amount is not a threat to the business’ viability, based on Employer’s testimony his gross annual income for 2012 was $145,000.00, of which he netted $29,000.00, and his statement he does “pretty well” financially and has maintained a “nice steady income” for his family, including a stay-at-home wife and four children.  

The payment amount is higher than Employer requested due to the significant impact his failure to insure had or could have had on others.  Carpentry and demolition carry a high risk of work-related injuries.  Businesses that misclassify employees as subcontractors deny workers not just workers’ compensation insurance, but other legal protections and benefits such as overtime and unemployment insurance.  Forgoing insurance in order to cut costs and offer lower prices to consumers, as Employer testified he does, undercuts the ability of compliant businesses to successfully compete in the marketplace.  

The practice is also unfair to the homeowners with whom Employer contracts.  Under              AS 23.30.045, if an uninsured employee, subcontractor, or subcontractor’s employee is injured and Employer does not secure the payment of compensation to that injured worker, financial liability would fall on the project owner.  

4. Should Mr. Kennedy be issued a stop order for K6 Building Solutions and any other business he owns or operates? 

Employer failed to insure or provide security for workers’ compensation coverage for his employees, as required by AS 23.30.075.  The provisions of AS 23.30.080(d) allow issuance of a stop work order, prohibiting Employer from using employee labor within the territorial jurisdiction of the State of Alaska.  Although Employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, he failed to do so, violating AS 23.30.075 and 
AS 23.30.085.  

Accordingly, a stop work order will be issued pursuant to AS 23.30.080(d), prohibiting Michael S. Kennedy, K6 Building Solutions, Kennedy Woodworks, or any other business owned or operated by Mr. Kennedy from using employee labor within the territorial jurisdiction of the State of Alaska, from the moment this Decision and Order is served upon Employer or its registered agent, until Employer secures workers’ compensation insurance in compliance with AS 23.30.075, and files evidence of compliance in accord with AS 23.30.085.  The SIU will be directed to personally serve a copy of this Decision and Order on Employer on June 18, 2013, or as soon as possible thereafter.

The SIU will be ordered to monitor Michael S. Kennedy and any business he owns or operates for compliance with AS 23.30.075 and AS 23.30.085 on a quarterly basis until such time as the assessed penalty is paid in full.  Upon full payment of the civil penalty, a discharge order will be issued.


CONCLUSIONS OF LAW

1) Mr. Kennedy, d/b/a K6 Building Solutions, was an “employer” employing at least three “employees” from April 27, 2011 to December 31, 2012.

2) Michelle Kennedy was an employee; however, due to insufficient evidence regarding employee workdays, for purposes of assessing a civil penalty the days she worked for employer will not be considered.

3) Mr. Kennedy, d/b/a K6 Building Solutions, will be assessed a $16,457.72 civil penalty  for failure to insure for workplace injuries from April 27, 2011 to December 31, 2012.  

4) Mr. Kennedy will be issued a stop order for K6 Building Solutions, Kennedy Woodworks, and any other business he owns or operates. 

ORDER
1. The division’s August 22, 2012 petition is granted establishing Michael S. Kennedy, d/b/a K6 Building Solutions, as an “employer” employing three or more “employees” from April 27, 2011 to December 31, 2012.

2. The division’s August 22, 2012 petition requesting a civil penalty against Michael S. Kennedy, d/b/a K6 Building Solutions, is granted.  Pursuant to AS 23.30.080(f), Michael S. Kennedy, d/b/a K6 Building Solutions, is assessed a civil penalty of $16,457.72.

3. Under AS 23.30.060, Michael S. Kennedy, d/b/a K6 Building Solutions, elected direct payment for all compensable injuries arising from April 27, 2011 to December 31, 2012.

4. Employer’s request for a payment plan is granted.  Employer is ordered to pay $182.87 on the first day of each month for 90 months (7.5 years) until the total civil penalty of $16,457.72 is paid in full.

5. Employer is ordered to make payments to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 115512, Juneau, Alaska 99811-5512.  Employer is ordered to make the payment checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund.  Checks must include AWCB Case Number 700005421548, and AWCB Decision Number 13-0067.  If Employer fails to make timely payments on the civil penalty as ordered in this decision, the entire $16,457.72 shall immediately be due and owing and the director may declare the entire civil penalty in default and seek collection.  Pending full payment of the civil penalty assessed under AS 23.30.080(f) in accord with this Decision and Order, jurisdiction is maintained.

6. Upon payment of the $16,457.72 civil penalty, a discharge order shall be issued.

7. A Stop Work Order is issued, effective from the moment this Decision and Order is served upon Employer until Employer secures workers’ compensation insurance in compliance with AS 23.30.075, and files evidence of compliance in accord with AS 23.30.085.

8. Pursuant to AS 23.30.080(d), Employer is prohibited from using employee labor within the territorial jurisdiction of the State of Alaska until it provides proof of workers’ compensation insurance coverage for employees.  Proof of insurance shall be filed with the Special Investigations Unit, and with the Alaska Workers’ Compensation Board, 3301 Eagle Street, Suite 304, P.O. Box 107019, Anchorage, Alaska 99510-7019.

9. The SIU is directed to serve a copy of this Stop Work Order and Final Decision and Order on Employer, by hand delivery on the person in charge of the business at the business’ premises.

10. If Employer is permitted to restart operations, he is ordered to maintain workers’ compensation insurance coverage of any employees, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.

11. Employer is hereby noticed that, if he fails to comply with this stop order, in addition to any other penalties assessed for failure to insure, a civil penalty of $1,000.00 per day, after notice and an opportunity for Employer to be heard, shall be assessed.  Pursuant to AS 23.30.080(d), this additional penalty is mandatory and not within the board’s discretion to modify or reduce.
12. The SIU is directed to monitor Michael S. Kennedy and any business he owns or operates for compliance with AS 23.30.075 and AS 23.30.085 on a quarterly basis from the date of this decision or until the assessed civil penalty is paid in full.
Dated at Anchorage, Alaska on June 19, 2013.





ALASKA WORKERS' COMPENSATION BOARD






Margaret Scott,






Designated Chairman






Rick Traini, Member






Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; (2) a statement of the grounds for the appeal; and (3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL S. KENNEDY, d/b/a K6 BUILDING SOLUTIONS; uninsured/defendant; Case No. 700004148; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 19th day of June, 2013.






Kimberly Weaver, Clerk
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