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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	JUSTIN D. FRAZIER, 

                           Employee, 

                             Applicant,

v. 

SOUTHERN EXPOSURE, LLC,

                           Uninsured Employer, and

THE ALASKA WORKERS’ COMPENSATION

BENEFITS GUARANTY FUND,

                           Defendants.

	)

)

)

)

)
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)

)
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)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201215152
AWCB Decision No. 13-0072

Filed with AWCB Anchorage, Alaska 

on June 27, 2013


Justin Frazier’s (Employee) and Southern Exposure’s (Employer) joint, oral request for a preliminary decision on compensability of Employee’s August 15, 2012 injury was heard in Anchorage, Alaska, on June 25, 2013, a date selected on April 25, 2013.  Justin Frazier appeared telephonically, represented himself and testified.  Beauregard Burgess appeared, represented Employer and testified.  Velma Thomas and Joanne Pride appeared and represented the Alaska Workers’ Compensation Benefits Guaranty Fund (Fund).  Christine Christensen appeared on behalf of the Workers’ Compensation Division’s Special Investigations Unit (SIU), and testified.  James Daggett and Carly Ott also appeared and testified.  The record closed at the hearing’s conclusion on June 25, 2013.

As a preliminary matter, it was noted Employee had never filed a claim naming the fund as a party to his case.  However, as the fund had participated fully since filing an answer to Employee’s October 19, 2012 claim, the designated chair suggested the parties stipulate the fund was and is a party to Employee’s claim.  The parties so stipulated.  The fund also sought an order determining any benefits to which Employee may be entitled and whether Employer is in default.  The panel orally declined to reach these issues.  This decision examines the parties’ stipulation and the oral order making the fund a party to Employee’s October 19, 2012 claim, the oral order declining to reach the fund’s request for additional rulings, memorializes those orders and decides the compensability issue.

ISSUES
As a preliminary matter the designated chair raised the issue of the fund’s right to participate at hearing, as Employee had not filed a claim directly against the fund.  Employer, the fund and Employee all stipulated the fund has been and is a party to Employee’s October 19, 2012 claim, without any further action.  The panel approved the stipulation and ordered the fund was and is a proper party to Employee’s claim.

1) Was the oral order approving the parties’ stipulation making the fund a party to Employee’s October 19, 2012 claim correct?

The fund contends, given Employer’s defenses, it probably will have liability for benefits under the Act should Employee be entitled to them and should Employer default.  The fund contends this decision should determine if Employee is entitled to any benefits from Employer, and if so, which, if any, are in default.  The panel orally declined to reach these issues.

Neither Employer nor Employee offered a position on these issues.  However, neither party objected when the panel declined to reach the issues.

2) Was the oral order declining to reach the fund’s request for an order determining benefits to which Employee may be entitled and whether Employer is in default, correct?

Employee contends he fell on the job while employed by Employer.  He contends he injured both ankles.  Employee contends Employer should pay all workers’ compensation benefits to which he, or his medical or vocational rehabilitation providers, may be entitled.  He seeks an order stating his August 15, 2012 injury is compensable under the Act.

Employer contends Employee was told at least twice to not perform the action he was performing when he fell and was injured.  Because Employee disobeyed direct orders Employer contends it is not liable for any workers’ compensation benefits.  Employer further contends Employee was fired the moment he began climbing the rope and therefore was no longer its employee covered by the Act.  Alternately, it contends even if Employee was still covered, because he would have been fired immediately for disobeying orders had he not fallen, Employee would not be entitled to benefits during the period after which he was terminated.  Employer further contends Employee was drunk, on drugs, or intentionally tried to hurt himself as there is no other rational explanation for his behavior when he climbed the rope.  It seeks an order finding Employee’s August 15, 2012 injury not compensable.

The fund did not join in Employer’s contentions.  Further, it did not take an independent position on the compensability issue.

3) Is Employee’s August 15, 2012 injury compensable under the Act?


FINDINGS OF FACT 

The following facts and factual conclusions are either undisputed or established by a preponderance of the evidence:

1) On August 15, 2012, Employee was 21 years old (claim, October 19, 2012)

2) On August 15, 2012, Employee was Employer’s employee (Burgess).  

3) On August 15, 2012, Employer and James Daggett told Employee several times to not climb a rope and attempt to loosen rigging from a wind tower because it was too dangerous (Burgess; Daggett; Employee).

4) On August 15, 2012, notwithstanding this directive, Employee climbed the rope and fell about 20 feet and injured both lower extremities (id.).

5) On August 15, 2012, Employer’s representative Beauregard Burgess was physically present at the accident scene and saw Employee’s fall (id.).

6) On August 15, 2012, Employer was not insured for workers’ compensation injuries (id.).

7) Employee did not file a written injury report within 30 days of his injury (record).

8) There is no direct evidence Employee was intoxicated or under the influence of non-prescription drugs, or under the influence of prescription drugs not taken as prescribed by Employee’s physician when he fell (id.; observations).

9) Employer argued it can be inferred from Employee’s actions both before and after the injury that he was either intoxicated, on drugs, or willfully intended to injure himself when he fell on August 15, 2012 (Burgess).

10) There is no evidence Employee willfully intended to injure or kill himself or any other person on August 15, 2012, when he fell (observations).

11) Employee expressly denied he was drunk, under the influence of prescription or non-prescription drugs, or willfully intended to kill or injure himself or someone else when he fell on August 15, 2012 (Employee).

12) Employee’s testimony on this point is credible (experience, judgment, and inferences drawn from the above).

13) Employer argued Employee ceased being its employee the moment he disobeyed instructions to not climb the rope from which he fell, thus removing him from the Act’s coverage (Employer’s Preliminary Response to Employee’s Claim, November 13, 2012; Burgess).

14) Employer argued Employee filed a claim more than 60 days after the injury and implied this barred his right to benefits under the Act (id.).

15) Because Employer’s representative was physically present and saw Employee fall, Employer was aware of all facts necessary to immediately complete a Report of Occupational Injury or Illness on August 15, 2012 (experience, judgment and inferences drawn from all the above).

16) Employer had actual knowledge of all knowable facts surrounding Employee’s injury the moment Employee fell (id.).

17) Had Employee completed the written, injury report form within 30 days, Employer would not have had any additional information about the event it did not already have on August 15, 2012 (id.).

18) Employer could have required Employee to submit to a physical examination and blood testing by a physician of its choosing immediately following the fall.  However, Employer did not make any effort to do so (id.; Burgess).

19) There is no evidence Employer ever asked Employee to sign and deliver any discovery releases, which Employee failed to provide (observations).

20) Given the above, Employer was not prejudiced by Employee not completing a written, injury report within 30 days of August 15, 2012 (experience, judgment and inferences drawn from the above).

21) Employee was attempting to further Employer’s business interests and satisfy his own impatience when he climbed the rope to free it from the tower on August 15, 2012.  Employee had no ulterior motive in climbing the rope other than to free it from the tower and complete the job (Employee; experience, judgment and inferences drawn from the above).  

22) Employer knew the injury was possibly work-related and Employee might make a workers’ compensation claim, because its representative contacted Employer’s insurance broker the day of the injury, or the day following it, to seek advice in the event Employee made a workers’ compensation claim (Burgess; experience, judgment and inferences drawn from the above).

23) When Employer’s representative called the broker to inquire about workers’ compensation issues, he learned Employer was uninsured (id.).

24) Employee initially tried to get his injury-related medical bills paid by his mother’s health insurance.  However, after Employee completed health insurance claim forms, the health insurance company denied coverage because it decided the injury was work-related (Employee).

25) Health insurance policies do not cover work-related injuries (experience, judgment observations).

26) Only after he learned health insurance would not cover his medical bills for this injury, Employee decided to pursue workers’ compensation benefits from Employer (Employee).

27) Employee admitted climbing the rope was “out of the realm of [his] basic task,” but argued this should not deprive him of workers’ compensation benefits (id.).

28) On October 24, 2012, Employee filed a claim for benefits, seeking permanent partial impairment, medical costs, unspecified review of a reemployment benefits decision for eligibility, and a compensation rate adjustment (claim, October 19, 2012).

29) On October 25, 2012, the division served Employee’s claim on Employer and the fund (id.).

30) On November 5, 2012, the division served a prehearing notice on Employee, Employer and the fund (Prehearing Conference Notice, November 5, 2012).

31) On November 13, 2012, Employer filed a letter, which disagreed with Employee’s claim and raised various defenses (letter, unsigned, by Beauregard Burgess, November 13, 2012).

32) On November 14, 2012, Employer filed the same letter with various attachments.  Employer’s November 13, 2012 letter is considered his “answer” to Employee’s claim and is timely (letter, November 13, 2012; experience, judgment, observations and inferences drawn from the above).

33) On December 12, 2012, Employee, Employer, and the fund’s representatives attended a prehearing conference (Prehearing Conference Summary, December 12, 2012).

34) On January 14, 2013, the fund answered Employee’s October 19, 2012 claim (Answer to Employee’s Claim for Benefits from the Workers’ Compensation Benefits Guaranty Fund, January 11, 2013).

35) On March 14, 2013, Employee, Employer, and the fund’s representatives attended another prehearing conference.  At this conference, the workers’ compensation officer noted neither a petition nor a claim had been filed naming the fund as a possible party (Prehearing Conference Summary, March 14, 2013).

36) On April 25, 2013, Employee, Employer, and Fund representatives attended a prehearing conference at which the parties agreed to a compensability hearing on Employee’s injury, set for June 25, 2013.  There were no other issues set for hearing and the prehearing conference summary was never modified (Prehearing Conference Summary, April 25, 2013; record).

PRINCIPLES OF LAW
AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted . . . to ensure . . . quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers who are subject to the provisions of this chapter;

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .

(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .

AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

AS 23.30.020.  Chapter part of contract of hire.  This chapter constitutes part of every contract of hire, express or implied, and every contract of hire shall be construed as an agreement on the part of the employer to pay and on the part of the employee to accept compensation in the manner provided in this chapter for all personal injuries sustained.

AS 23.30.045.  Employer’s liability for compensation. (a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180 – 23.30.215.  If the employer is a subcontractor and fails to secure the payment of compensation to its employees, the contractor is liable for and shall secure the payment of compensation to employees of the subcontractor.  If the employer is a contractor and fails to secure the payment of compensation to its employees or the employees of a subcontractor, the project owner is liable for and shall secure the payment of compensation to employees of the contractor and employees of a subcontractor, as applicable.

(b) Compensation is payable irrespective of fault as a cause for the injury. . . .

The Act’s goal is to secure “guaranteed [and] expeditious compensation” for injured workers without regard to notions of fault and other factors controlling the result in ordinary civil litigation.  Arctic Structures, Inc. v. Wedmore, 605 P.2d 426, 437 (Alaska 1979).  The scheme is a trade-off.  “The employer renders itself absolutely liable for the scheduled and fixed compensation liability to the injured employee regardless of [the] absence of negligence on its part or the contributory negligence of the employee.”  Id. at 440, quoting Schweizer v. Elox Division of Colt Industries, 359 A.2d 857, 861 (N.J. 1976).  In return, the employee gives up his other remedies at law.  The plan, therefore, required the legislature to balance a multitude of complex factors, many of which involved competing interests.  See, e.g., Wright v. Action Vending Co., Inc., 544 P.2d 82 (Alaska 1975) (wife’s loss of consortium claim barred by the exclusive remedy provision of the Workers’ Compensation Act).

AS 23.30.070.  Report of injury to division.  (a) within 10 days from the date the employer has knowledge of injury or death or from the date the employer has knowledge of the disease or infection, alleged by the employee or on behalf of the employee to have arisen out of and in the course of the employment, the employer shall send to the division a report setting out

(1) the name, address, and business of the employer;

(2) the name, address, and occupation of the employee;

(3) the cause and nature of the alleged injury or death;

(4) the year, month, day and hour when a particular locality where the alleged injury or death occurred; and

(5) the other information that the division may require. . . .

AS 23.30.075.  Employer’s liability to pay.  (a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer’s liability under this chapter in an insurance company or association duly authorized to transact the business of workers’ compensation insurance in the state, or shall furnish the division satisfactory proof of the employer’s financial ability to pay directly the compensation provided for.  If an employer elects to pay directly, the board may, in its discretion, require the deposit of an acceptable security, indemnity, or bond to secure the payment of compensation liabilities as they are incurred.

(b) If an employer fails to insure and keep insured employee subject of this chapter or fails to obtain a certificate of self-insurance from the division, upon conviction, the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year.  If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits for which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insure.

AS 23.30.080.  Employer’s failure to insure.  (a) If an employer fails to comply with AS 23.30.075 the employer may not escape liability for personal injury or deaths sustained by an employee when the injury sustained arises out of and in the usual course of the employment because

(1) the employee assumed the risks inherent to or incidental to or arising out of the employment, or the risks arising from the failure of the employer to provide and maintain a reasonably safe place to work, or the risks arising from the failure of an employer to furnish reasonably safe tools are appliances; or because the employer exercises reasonable care in selecting reasonably competent employees in the business;

(2) the injury was caused by the negligence of a co-employee;

(3) the employee was negligent, unless it appears that the negligence was wilful and with intent to cause the injury or was the result of wilful intoxication on the part of the injured party. . . .

No Alaska Supreme Court opinion explains what the Act’s “negligence was wilful” language means.  In State v. Smith, 593 P.2d 625, 629 (Alaska 1979), a dentist in a license revocation proceeding challenged a hearing officer’s ruling requiring him to perform dentistry in a particular way, and to keep patient records.  In respect to the patient records requirement the court said: “Provision E we uphold because we find that an intentional failure to keep patient files to the extent mandated by that provision would be a breach of the standard of care required of all dentists and would therefore be wilful negligence” (citation omitted).

AS 23.30.082.  Workers’ compensation benefits guaranty fund. . . .

. . .

(c) Subject to the provisions of this section, employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund.  In order to be eligible for payment, the claim form must be filed within the same time, and in the same manner, as a workers compensation claim.  The fund may assert the same defenses as an insured employer under this chapter, , , ,

AS 23.30.100.  Notice of injury or death.  (a) Notice of injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.

(b) The notice must be in writing, contain the name and address of the employee, a statement of the time, place, nature, and cause of the injury or death, and 40 to release records of medical treatment for the injury or death, and be signed by the employee or by a person on behalf of the employee, or, in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.

(c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board’s office, and to the employer for delivering it to the employer or by sending it by mail addressed to the employer at the employer’s last known place of business.  If the employer is a partnership, the notice may be given to a partner, or if the Corporation, thebe given to an agent or officer upon the legal process may be served or who was in charge of the business in the place where the injury occurred.

(d) Failure to give notice does not bar a claim under this chapter

(1) If the employer, an agent of the employer in charge of the business and the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2) the board exercises the failure on the ground that for some satisfactory reason notice could not be given;

(3) unless objection to the failure is raised before the board of the first hearing of a claim for compensation in respect to the injury or death.

AS 23.30.105.  Time for filing of claims.  (a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement. . . .

AS 23.30.120.  Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given;

(3) the injury was not proximately caused by the intoxication of the injured employee or proximately caused by the employee being under the influence of drugs unless the drugs were taken as prescribed by the employee’s physician;

(4) the injury was not occasioned by the willful intention of the injured employee to injure or kill himself or another. . . .

An injured employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, an employee must establish a “preliminary link” between the claim and his employment.  An employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the claim and the employment.  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).   The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, once the preliminary link is established, the presumption is raised and attaches to the claim; The injured worker’s employer has the burden to overcome the raised presumption by coming forward with substantial evidence the claim is not compensable.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is an amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Id. at 1046.  The employer’s evidence is viewed in isolation, without regard to the employee’s evidence.  Id. at 1055.  Therefore, credibility questions and weight accorded the employer’s evidence is deferred until after it is decided if the employer produced a sufficient quantum of evidence to rebut the presumption.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994); citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If the employer produces substantial evidence an injury is not work-related and thus not compensable, or in claims not involving “work-relatedness” that the injury is not compensable, the presumption drops out, and the employee must prove all case elements by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381; citing, Miller v. ITT Services, 577 P 2d. 1044, 1046.  The party with the burden of proving asserted facts by a preponderance of evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Board decisions must be supported by “substantial evidence,” i.e., “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”  Miller, 577 P.2d at 1049.  This standard is used in determining whether the employer rebutted the §120 presumption (id. at 1046).  

For injuries occurring after the 2005 Act amendments, if the employee establishes the link, the presumption may be overcome at the second stage when the employer or, in appropriate cases, the fund presents substantial evidence demonstrating a cause other than employment played a greater role in causing the disability or need for medical treatment.  Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150, at 7 (March 25, 2011).  Because the board considers the employer’s and the fund’s evidence by itself and does not weigh the employee’s evidence against the employer’s or the fund’s rebuttal evidence, credibility is not examined at the second stage.  See, e.g., Veco, Inc. v. Wolfer, 693 P.2d 865, 869-70 (Alaska 1985).  

If the board finds the employer’s or the fund’s evidence is sufficient to rebut the presumption, it drops out and the employee must prove his case by a preponderance of the evidence.  This means the employee must “induce a belief” in the fact finders’ minds the facts being asserted are probably true.  Saxton, 395 P.2d at 72 (Alaska 1964).  In the third step, evidence is weighed, inferences are drawn from the evidence, and credibility is considered.

AS 23.30.122. Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.235.  Cases in which no compensation is payable.  Compensation under this chapter may not be allowed for an injury

(1) proximately caused by the employee’s wilful intent to injure or kill any person;

(2) proximately caused by intoxication of the injured employee or proximately caused by the employee being under the influence of drugs unless the drugs were taken as prescribed by the employee’s physician.

AS 23.30.235 provides an employer an affirmative defense to liability where a work injury is proximately caused by an employee’s impairment from drugs or alcohol.  To assert this affirmative defense, once the employer produces substantial evidence to rebut the compensability presumption, it must still prove by a preponderance of the evidence: (1) the employee was intoxicated by alcohol or drugs; (2) the intoxication impaired the employee’s mental or physical faculties; and (3) the impaired condition proximately caused the injury.  Parris-Eastlake v. State of Alaska, 26 P.3d 1099 (Alaska 2001); Carter v. The Lawn Rangers, Inc. & AWCBGF, AWCB Decision No. 12-0148 (August 27, 2012); Estate of Luke v. GBR Equipment, AWCB Decision No. 05-0112 (April 21, 2005).

AS 23.30.395.  Definitions.  In this chapter,

. . .

(19) ‘employee’ means an employee employed by an employer as defined in (20) of this section;

(20) ‘employer’ means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state

. . . 

(24) ‘injury’ means accidental injury or death arising out of and in the course of employment. . . .

8 AAC 45.050(f).  Pleadings. . . .

. . .

(f) Stipulations.

. . .

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing.

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order. . . .

8 AAC 45.065.  Prehearings. . . .

. . .

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing. . . .

ANALYSIS

1) Was the oral order approving the parties’ stipulation making the fund a party to Employee’s October 19, 2012 claim correct?

Employee filed a claim for benefits on October 24, 2012.  The division served Employer and the fund on October 25, 2012.  Technically, the law requires Employee to file a claim against the fund within the same time, and in the same manner as a workers’ compensation claim.  The fund may then assert the same defenses as an insured employer under the Act.  AS 23.30.082(c).  Employee’s October 19, 2012 claim was served upon the fund at the same time it was served upon Employer.  He seeks the same benefits from each party.  All subsequent prehearing conference and hearing notices were served on the fund.  The fund filed an answer to Employee’s claim, attended all prehearing conferences and the June 25, 2013 hearing and participated fully.  In short, given this process and procedure, Employee “filed a claim” against the fund at the same time he filed his claim against Employer.  The division served the claim on the fund, thereby making this process and procedure as summary and simple as possible. AS 23.30.005(h).  

At this juncture, it would waste time and resources to require Employee to file another claim against the fund for the same benefits he seeks from Employer.  Accordingly, the designated chair suggested the parties stipulate the fund was and is a party to Employee’s October 19, 2012 claim, inasmuch as the fund has participated as a party to his claim all along.  All parties so stipulated.  The designated chair orally ordered the fund was and is a party to Employee’s October 19, 2012 claim.  This process was appropriate and helped “ensure . . . quick, efficient, fair, and predictable delivery of indemnity and medical benefits” to Employee if he is entitled to them, “at a reasonable cost” to Employer and potentially to the fund.  AS 23.30.001(1).  The oral order was correct and is memorialized.

2) Was the oral order declining to reach the fund’s request for an order determining benefits to which Employee may be entitled and whether Employer is in default, correct?

Prehearing conference summaries govern issues set for hearing. 8 AAC 45.065(c).  All parties agreed at the April 25, 2013 prehearing conference the only issue for the June 25, 2013 hearing would be whether or not Employee’s injury was compensable.  No other issues for this hearing were listed and the prehearing conference summary was never modified.  Therefore, since any particular benefits to which Employee might be entitled and Employer’s possible default on paying those benefits were not included as issues in the prehearing conference summary, they were not proper issues for the June 25, 2013 hearing.  The oral order declining to reach the fund’s request was, therefore, correct.  Following this decision and order, the parties may have a prehearing conference and may raise and discuss other issues for subsequent hearings.  Whether or not Employee is entitled to any benefits under the Act, Employer defaulted on any obligation to pay benefits, and the fund is liable are issues yet to be decided.

3) Is Employee’s August 15, 2012 injury compensable under the Act?

This is primarily a legal question, as most relevant facts are not disputed.  Therefore, the statutory presumption of compensability does not apply to most of Employer’s arguments.  For example, Employer conceded it is an “employer” and Employee was its “employee” on August 15, 2012, when Employee fell from the rope.  AS 23.30.395(19), (20).  Employer agreed Employee injured his lower extremities when he fell.  There is no question the August 15, 2012 fall from the rope was the substantial cause of Employee’s lower extremity injuries, need for medical treatment and resulting disability.  AS 23.30.010.  Employer further admitted it had no workers’ compensation insurance on August 15, 2012.  AS 23.30.045: AS 23.30.075.  Furthermore, Employer conceded its representative Beauregard Burgess saw Employee’s fall.  AS 23.30.070; AS 23.30.100.  Accordingly, there are no factual disputes regarding these issues.  AS 23.30.120.  However, Employer made legal arguments in respect to some of these facts, which are addressed below.

First, Employer had actual knowledge of Employee’s fall.  Its argument it was somehow prejudiced by Employee not making a “claim” within “60 days” from the injury date is confusing.  The law requires an injured worker to file a written injury report within 30 days of the injury.  AS 23.30.070.  Employee did not do so.  An injury report is not a “claim.”  It is unclear from where Employer got the notion 60 days was an important deadline.  Nevertheless, had Employee filed a written injury report immediately, Employer admitted it would have had no additional information about Employee’s accident it did not already have on August 15, 2012.  AS 23.30.100(d)(1).

Employer is confusing a notice of injury and a claim.  The Report of Occupational Injury or Illness simply advises an employer an employee had an event, which may result in the employee’s right to workers’ compensation benefits.  By contrast, a “claim” is a written request for specific benefits usually filed only after benefits are disputed.  Employee had two years from August 15, 2012, to file a claim.  AS 23.30.105.  He filed his October 19, 2012 claim within the two-year timeframe.  Furthermore, there is no evidence Employer was prejudiced in any way by Employee waiting until October 24, 2012, to file his claim.

Employer next asserts it was prejudiced because it never had an opportunity to test Employee for drugs or alcohol on his injury date.  Employer admitted it took no action to test Employee.  Employer’s argument is without merit.

Closely associated with this argument is Employer’s contention Employee must have been drunk, on drugs, or intended to hurt himself when he climbed the rope on August 15, 2012.  Employer could think of no other alternative explanation for Employee’s actions.  Employee denies these allegations.  This creates a factual dispute to which the statutory presumption applies.  
AS 23.30.120; Sokolowski.  Employee raised the presumption through his testimony he was not under the influence of alcohol or drugs, and he did not intend to injure himself or another when he scaled the rope on August 15, 2012.  Cheeks.  Employer cannot rebut the presumption because the only evidence to which it points is Employer’s inferences from Employee’s actions that alcohol, drugs or a desire to harm himself were the only possible reasons Employee would have climbed the rope.  Employer’s “evidence” is argument and speculation.  No reasonable mind would rely on this evidence to conclude Employee was drunk, on drugs or wanted to hurt himself on August 15, 2012.  

Employer cannot overcome the presumption, which presumes (1) Employee’s claim comes within the Act; (2) sufficient claim notice has been given; (3) the injury was not proximately caused by Employee’s intoxication by alcohol or drugs, and (4) the injury was not occasioned by Employee’s willful intention to injure or kill himself or another.  AS 23.30.120.  Even had Employer successfully rebutted the presumption, Employee would still prevail on this issue by a preponderance of the evidence.  Saxton.  Employer cannot prove its affirmative defense.  In the usual §120 presumption analysis the production and persuasion burdens shift to the employee if the employer rebuts the presumption.  Here, Employer raised an affirmative defense arguing Employee’s impairment from alcohol or drugs, or his intent to harm himself, caused his injury.  Employer has the burden of proving its affirmative defense by a preponderance of evidence.  Parris-Eastlake; Estate of Luke.  Employer has not met this burden.

Employee’s actions are explained by his desire to assist Employer in quickly resolving its dilemma with the tower and rope, his impatience, his desire to get home, and his youthful impulsiveness.  Employee climbed the rope solely to assist Employer in furthering its assigned task.  There is no evidence Employee had any motive for climbing the rope, other than to help Employer, and by doing so, shorten his work day so he could go home.  

Employer offered no factual or legal theory to support its contention Employee was not covered by the Act when he disobeyed orders, climbed the rope and subsequently fell.  Similarly, Employer offered no factual or legal basis to support its contention Employee was fired the minute he began climbing the rope and, therefore, was no longer covered by the Act.  This argument is also without merit.  The Act is part of every employment contract, express or implied.  AS 23.30.020.  Compensation benefits under the Act are payable irrespective of “fault” as a cause for the injury.  
AS 23.30.045(b).  In other words, this is a “no fault” system.  Employee may be negligent; Employer may be negligent.  But unless Employer can overcome the presumption, which presumes Employee’s claim comes within the Act, sufficient notice has been given, the injury was not proximately caused by Employee’s intoxication or drug use, and the injury was not occasioned by Employee’s willful intention to injure or kill himself or another, the Act covers Employee and his injury is compensable.
Employer’s argument Employee took himself out of the course of his employment, and thus his injury did not arise out of his employment, when he disobeyed his supervisor is similarly unsupported in the law.  Employer confuses the concept “arising out of and in the course of employment” with Employee doing something job-related he was told not to do, regardless how careless Employee’s actions may have been.  AS 23.30.080.  Employee was at work and his actions on August 15, 2012 arose out of his employment with Employer and in the course of his work.  His main intent was to forward Employer’s interests.  By contrast, had Employee simply wandered off to a nearby roadway to assist a stranger repair a flat tire and the car jack slipped and the car fell, crushing Employee’s leg, this would not have arisen out of and in the course of his employment with Employer.  Rather, it would have arisen from a detour or frolic having nothing to do with his employment with Employer.  Here, by contrast, Employee was injured trying to assist Employer in accomplishing the task for which Employer was hired.  Similarly, assuming for argument’s sake, Employee climbing the rope was negligent, Employer produced no evidence such negligence was “wilful and with intent” to cause injury or was the result of wilful intoxication.  AS 23.30.080(a)(3).  

This same “wilful intent” language is repeated throughout the Act.  Employer has failed to prove Employee’s injury was caused by his wilful intent to injure or kill any person or caused by Employee’s use of alcohol or drugs.  Therefore, compensation is payable and his injury is compensable.  AS 23.30.235.

Lastly, Employer argued workers’ compensation or Fund coverage for injuries like this are “bad public policy.”  It contends a worker could intentionally injure himself just to obtain workers’ compensation benefits and the law should not condone such behavior.  Employer is correct.  The law does not condone such behavior.  Employees who intentionally injure themselves are not entitled to workers’ compensation benefits under several statutes.  However, in this case, Employer failed to demonstrate Employee tried to hurt himself or someone else.  He simply tried to assist in resolving a difficult problem, admittedly exercised poor judgment, acted impulsively, and unfortunately was injured as a result.  Nevertheless, the law is clear.  This is a “no-fault” system.  Compensation is payable irrespective of fault, with limited exceptions, none of which apply here.

Employee’s injury arose out of and in the course of his employment with Employer.  There is nothing to bar coverage or remove his situation from coverage.  His injury is, therefore compensable.  Whether or not he is entitled to any benefits as a result of this injury remains to be determined and is dependent upon medical and other evidence.  Whether or not Employer defaults on its obligation to pay any benefits to which Employee may be entitled also remains to be seen.  Thus, the fund’s obligation to pay also remains to be determined.

CONCLUSIONS OF LAW
1) The oral order approving the parties’ stipulation making the fund a party to Employee’s October 19, 2012 claim was correct.

2) The oral order declining to reach the fund’s request for an order deciding what benefits, if any, to which Employee is entitled and whether Employer is in default, was correct.

3) Employee’s August 15, 2012 injury is compensable under the Act.

ORDER
1) The fund was and is a party to Employee’s October 19, 2012 claim, since October 25, 2012, when the division served a copy of the claim on the fund.

2) The parties’ joint request for an order determining whether or not Employer’s August 15, 2012 injury with Employer is compensable is granted.

3) Employee’s August 15, 2012 injury with Empower is compensable.

4) The parties are directed to schedule and attend a prehearing conference to clarify all remaining issues or defenses at the earliest possible opportunity.

5) Jurisdiction to resolve other issues is reserved.

Dated in Anchorage, Alaska on June 27, 2013
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Stacy Allen, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JUSTIN D. FRAZIER Employee / applicant v. SOUTHERN EXPOSURE LLC, employer; NO CURRENT POLICY, defendants; Case No. 201215152; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on June 27, 2013.
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