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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512
	JEFFREY KOLLMAN, 

                                 Employee, 

                                    Applicant,

                                                   v. 

ASRC ENERGY SERVICES, INC., 

and ARCTIC SLOPE REGIONAL

CORPORATION,

                                Self-Insured Employer,

                                    Defendants.         
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201007169
AWCB Decision No.  13-0076
Filed with AWCB Fairbanks, Alaska 

on June 27, 2013


The parties’ numerous procedural disputes were heard on May 9, 2013, in Fairbanks, Alaska.  The hearing date was selected on March 4, 2013.  Robert Bredesen represented ASRC Energy Services and Arctic Slope Regional Corporation (Employer).   Michael Jensen represented Jeffrey Kollman (Employee).  Witnesses included Employee, Herbert Schwager, Ph.D, and Suzan Del Rosso, RN, all of whom testified telephonically.  The record was held open to receive the deposition transcript of Ramzi Nassar, MD, Employee’s supplemental affidavit of attorney’s fees and Employer’s objection thereto.  Employer filed its objection to Employee’s supplemental affidavit of attorney’s fees on May 22, 2013.  The record closed after the panel next met and deliberated, on May 23, 2013.

ISSUES

Employee contends he is entitled to have a witness present and to record the upcoming EME appointments with Dr. Kim and Dr. Klecan.  He contends other EME physicians have allowed witnesses and recording, and relies on recent board decisions which held an employee has a right to have an EME witnessed and recorded.

Employer contends prior case law has long held there is no right to record EMEs and in this case Dr. Klecan has refused to allow the EME to be recorded.  Employer cites a Washington regulation which prohibits recording EMEs in Washington workers’ compensation cases and requests an order declaring there is no right to record future EMEs.

Neither party presented argument on the issue of whether there is a right to witness and record a second independent medical evaluation (SIME) under AS 23.30.095(k) or an appointment with an employee’s treating physician.

1)   Is there a right to witness and record evaluations occurring under AS 23.30.095?

Employee contends Employer has exceeded its one allowable change of physician under AS 23.30.095(e) and all reports obtained after it used its one allowable change should be excluded from evidence.  Employer contends it has not yet used its one allowable change of physician.  

2)   Has Employer exceeded its one allowable change of physician?

Employee contends Dr. Schwager, a licensed professional counselor trained and nationally certified in psychology, should be considered a “physician” as defined at AS 23.30.395.  Employer contends Dr. Schwager is a licensed professional counselor in Alaska holding himself out to the public as a psychologist in violation of licensing statutes, and is thus not a “physician” under the Act.

3)   Is Dr. Schwager considered a “physician” as defined at AS 23.30.395?

Employee contends he is entitled to an award of attorney’s fees and costs.  Employer contends any fee awarded should be reduced to reflect the time spent pursuing “meritless claims.”  Further, Employer objects to Employee’s practice of “block billing with vague entries,” and asserts the claimed time is excessive.

4)   Is Employee entitled to an award of attorney’s fees and costs?

FINDINGS OF FACT

The following findings of fact and factual conclusions are established by a preponderance of the evidence:

1) On April 27, 2010, Employee injured his neck, back, right shoulder, nose and head when the tow strap of a dozer he was operating failed and struck him on the right side of his face.  (Report of Occupational Injury or Illness, undated; Employee’s Claim, November 5, 2012).

2) On June 1, 2011, adjuster Dennis Mellinger entered a note in the adjuster’s electronic file: “He will get appt sched w Kralick ASAP to sign off on fusion he will also req Sean Johnston @ ASI to do PPI.”  (D. Mellinger note, June 1, 2011).

3) On July 13, 2011, Dennis Mellinger entered a note in the adjuster’s electronic file: “He is going to contact Dr Rosane and get referral to Ortho and also referral for PPI to possibly Shawn Johnston ASI.”  (D. Mellinger note, July 13, 2011).

4) On July 22, 2011, Dennis Mellinger entered a note in the adjuster’s electronic file:  “I also reminded him to have Dr. Rosane refer to Dr. Johnston for his PPI….”  (D. Mellinger note, July 22, 2011).

5) On August 2, 2011, Dennis Mellinger entered a note in the adjuster’s electronic file: “Saw Ortho Moore will be getting MRI on shoulder tomorrow he will also call Rosane and request referral to Dr. Johnston for PPI….” (D. Mellinger note, August 2, 2011).

6) On September 22, 2011, adjuster Lynn Palazzotto requested medical case management services from Suzan Del Rosso, RN, “in order to assist with identification of an appropriate treatment and return to work plan” and for “expediting documentation of medical stability.”  (RN Del Rosso Initial Report, September 28, 2011).

7) November 21, 2011, Nurse Case Manager Suzan Del Rosso, RN, emailed adjuster Lynn Palazzotto:
Hi there.  I do not think he is medically stable.  He still has his other shoulder to address and possible injections.  I really don’t think he will be able to return to his previous job, esp. Because (sic) of the brain injury.  His speech & thinking gets delayed, and with his neck fusion, he doesn’t have the mobility anymore. (RN Del Rosso email to L. Palazzotto).

9)
On December 15, 2011, RN Del Rosso submitted a status report to Lynn Palazzotto, noting, “I will maintain contact with Mr. Kollman to assess his status and response to treatment.  I will provide education to Mr. Kollman regarding his diagnosis and appropriate levels of activity during the recovery process.”  (RN Del Rosso Status Report, December 15, 2011).

10)
On December 21, 2011, RN Del Rosso submitted a status report to Lynn Palazzotto, noting, 

I will carefully assess his response to chiropractic care.  It has been my experience that Dr. Schweigert continues to treat patients for ‘maintenance’ type of care well beyond limits allowed by the worker’s compensation system. Given that Dr. Johnston has recommended only four weeks of care, I will approach Dr. Johnston at the appropriate interval to ensure that chiropractic care is tapered quickly and ultimately discontinued. (RN Del Rosso Status Report, December 21, 2011).

11) On January 19, 2012, RN Del Rosso submitted a status report to Lynn Palazzotto, noting, 

Given that Dr. Johnston ordered the chiropractic care for only four weeks and it is causing more pain than not, I advised that he hold his chiropractic treatment...  Although Dr. Johnston has stated that Mr. Kollman’s lumbar symptoms correlate with his injury, I will review Mr. Kollman’s file regarding any mention of back problems. It may be necessary to request an IME for his back.  (RN Del Rosso Status Report, January 19, 2012).

12) On March 7, 2012, RN Del Rosso submitted a status report to Lynn Palazzotto, noting, “[o]nce the IME has been received, it will be important to meet with Dr. Johnston for a care conference in order to obtain his concurrence with the results.”  (RN Del Rosso Status Report, March 7, 2012).
13) On March 16, 2012, at Employer’s request, Douglas Bald, MD conducted an EME.  Dr. Bald provided addendum reports on March 23, 2012 and July 12, 2012.  (Dr. Bald report, March 16, 2012; Addendums, March 23, 2012 and July 12, 2012).

14) On July 24, 2012, Dr. Nassar prepared a hand-written referral for a “LPC, LCSW, or Phd” for treatment for “[status post] work related injury, experiencing anxiety related to job retraining prior to return to work.  Please update on progress regularly.”  (Dr. Nassar referral, July 24, 2012).

15) On July 24, 2012, Dr. Schwager wrote to Dr. Nassar:

Thank you for your kind referral of Mr. Jeff Kollman.

Allow me to introduce myself.  I am Dr. Herbert Schwager, consultant in Behavioral Medicine and clinical Pharmacology.  We operate a face to face real time videoconference tele-behavioral medicine practice serving Alaska, Arizona, and Europe.  We have developed a very cost effective and practical means in which to deliver Behavioral Medicine services, Independent Behavioral Medical Examinations, and medical/legal consultants to patients; typically from the comfort of their own homes or one of our many satellite clinics throughout Alaska, Arizona and Europe.

I am currently licensed in both Arizona, Alaska and through Europe.  Board certified in Behavioral Medicine, Disability Analysis, and Medical Psychotherapy, hold a faculty appointment at the University of Arizona College of Medicine, department of pathology, and serve as one of the Clinical Medical Directors for the Arizona Telemedicine Program.  With over 40 years of clinical, academic, and research experience I am very excited to be able to provide this service to those patients in need….

…. I will provide you with regular progress notes, impressions and recommendations on Jeff.  If you have an email address to share I will send these data electronically.  (Dr. Schwager letter to Dr. Nassar, July 24, 2012).

16) On August 3, 2012, Dr. Schwager prepared a Health & Behavior Assessment Consultation Report.  Dr. Schwager noted Dr. Nassar had referred Employee for “evaluation and treatment regarding the behavioral components contributing to his prolonged disability and recommendation for further treatment.”  Dr. Schwager diagnosed cognitive impairment and depression and recommended a nocturnal oxygen saturation recorder and weekly cognitive behavioral therapy intervention, and referred Employee to Andrea Trescot, MD, for opinion on the source of Employee’s thoracic, low back, and cervical pain and cervicogenic headache.  (Dr. Schwager Consultation Report, August 3, 2012).

17) On August 22, 2012, nurse case manager Suzan Del Rosso, RN, prepared a status report for Lynn Palazzotto.  In her report, RN Del Rosso reviewed the medical appointments Employee had attended since the previous report and outlined the varying opinions of the EME and treating physicians related to Employee’s work injury.  Under the subheading “Recommendations,” RN Del Rosso noted: “The task assignment is now complete.  There has been no further activity on this file since his last visit with Dr. Johnston on 07/19/12.  Per your directive, I will close Mr. Kollman’s file effective 08/22/12.  As always, thank you for this referral and I look forward to working with you in the future.”  (RN Del Rosso Status Report, August 22, 2012).

18) On November 9, 2012, Employee filed a workers’ compensation claim, seeking reclassification of .41(k) stipend to temporary total disability (TTD) benefits, medical costs, transportation, interest, attorney’s fees and costs, and a second independent medical evaluation (SIME).  (Claim, November 5, 2012).

19) On November 27, 2012, Employer filed its answer to Employee’s claim, admitting reclassification to TTD and denying all other claimed benefits.  (Answer, November 27, 2012).

20) On January 22, 2013, Dr. Bald conducted another EME.  He noted “… it would be extremely informative to obtain a psychiatric consultation perhaps with Dr. Eugene Klecan, M.D., psychiatrist, regarding what contribution there are from Mr. Kollman’s depression and underlying psychological issues to his current physical complaints.”  He later noted in his report: 

I definitely feel that a follow-up independent medical examination with a psychiatrist, perhaps Dr. Eugene Klecan, would be very reasonable and appropriate.  I do think that an independent medical examination by an ENT specialist regarding the claimant’s complaints of vertigo and their potential association with inner ear abnormalities would also be reasonable given the fact that Dr. Beals has apparently recommended surgical treatment for these complaints.”  (Dr. Bald EME report, January 22, 2013).

21) On March 4, 2013, the parties attended a prehearing conference.  The summary states in part:
The parties agreed to set a hearing on the following issues: 

1) Whether the EME appointments with Drs. Kim and Klecan may be witnessed or recorded.

2) Has ER used its one change of physician?

3) Is Dr. Schwager considered a “physician” pursuant to AS 23.30.395?

4) Who is the designated attending physician?

5) Atty fees and costs (PHC Summary, March 4, 2013).

6) On March 6, 2013, Employer’s counsel sent a letter to the board:

I write to object to the summary for the prehearing conference held on March 4, 2013.  Issue #1 for the May hearing should be re-written.  There is no dispute that parties may agree to record certain medical evaluations.  This issue raised concerns to the right of party, upon demand, to record any evaluation occurring under Section .095 of the Act.  This would encompass evaluations by SIME and treating physicians as well….

(R. Bredesen letter to R. Vollmer, March 6, 2013).

7) On February 5, 2013, RN Del Rosso prepared a status report for adjuster Lynn Palazzotto.  RN Del Rosso noted she had participated in a teleconference with Employer’s attorney and Dr. Bald and then attended a care conference with Dr. Nassar in January 2013.  Under the subheading “Recommendations,” RN Del Rosso stated:

Per your directive, I have scheduled Mr. Kollman’s IME with Dr. Klecan for 03/21/13 in Portland, OR.  I have contacted Examworks and Mr. Kollman’s medical file will be forwarded to Dr. Klecan.  I will forward any new records as they become available.

Per your directive, I have also scheduled an ENT IME with Dr. Kim of Wilson Ear Clinic in Portland, OR….  (RN Del Rosso Status Report, February 5, 2013).

8) On May 2, 2013, the parties deposed Dr. Nassar, who credibly testified in part:

Q.
And so what was happening at that point in time?

A.
Well, [Employee] was having – Mr. Kollman was having a lot of concerns about – or I shouldn’t say concerns, some anxiety about returning to work.  We were still awaiting whether we were going to get a sleep study or not. He continued to have difficulty sleeping.  His mood symptoms were fairly good, but he was having some anxiety.  We talked about whether – you know, getting some therapy at that point in time since a lot of his mood symptoms are fine.  In my mind he was having this problem – difficulty with the transition to get the job retraining or to get assessed for that, and I felt at that point in time having him see a therapist would be appropriate.

Q.
And did you have anyone in mind?

A.
I usually have some people whom I refer to here in town for this problem.  The difficulty – and no offense to anybody in this room.  But the difficulty is finding a therapist who will take workers’ compensation.  So there’s one therapist that I typically refer to who does that, but Mr. Kollman lives in the Valley. He had somebody in mind at that point in time.  I recall him saying that he was recommended from a friend.  I did not know this person, but I figured that I’ll write a referral and see if he’ll accept a worker’s compensation case.  So I had no experience with the therapist, but we figured we’d send him in there and see what happens.  

Q.
Okay.  I’m going to show you a document dated July 24, 2012.  It’s got Behavioral Medicine’s logo on it.  It’s got three check-the-box sort of options with the box for treatment checked on it.  Do you recognize that?

A.
Yes.

Q.
And can you decipher your handwriting for us?

A.
Of course.  It says Dear Licensed Professional Counselor, LCSW, which is a licensed clinical social worker, or PH.D., and I gave this to Mr. Kollman to hand-carry.  Then there’s a request for, and the three boxes are evaluation, consultation and treatment and I selected treatment as what I would like to do.  My handwriting says, abbreviations: S slash P is status post work-related injury.  Experiencing anxiety related to job retraining prior to return to work.  Please update on progress regularly.  I put his name, contact number.  I signed it at the bottom.  (Dr. Nassar deposition, May 2, 2013, at 34-35).

9) Dr. Schwager credibly testified about his qualifications, practice area and treatment of Employee.  Dr. Schwager holds a PhD in psychology and is a licensed psychologist in Arizona, where he still has an office.  He is licensed in psychology by the National Register for Health Services.  He is currently in private practice in Wasilla, Alaska, at Tele Behavioral Medicine Associates.  He is actively treating 50-75 patients.  He is not a licensed psychologist in Alaska, but is certified as a licensed professional counselor in Alaska.  While he is trained in psychology, he does not “hold himself out to the public” as a psychologist.  He describes the scope of his practice as “between the two [psychology and counseling],” and “not excluded or definitely included in either” psychology or counseling.  When asked why he did not pursue certification as a psychologist in Alaska, he testified the licensing requirements for professional counseling are less strict, less cumbersome and less expensive.  As a licensed professional counselor, he does not do psychometric testing.  He describes his practice as counseling patients who have a primarily medical diagnosis in managing their behavioral symptoms.  He considers himself to specialize in behavioral medicine.  He frequently uses cognitive behavioral therapy techniques to help patients with chronic pain, traumatic brain injury and post-traumatic stress disorder.

10) When asked about his involvement in Employee’s case, Dr. Schwager testified “my understanding was I was to treat [Employee] like any other patient.”  Dr. Nassar did not specify treatment was limited to situational anxiety as it relates to Employee’s retraining or to counseling only, though Dr. Schwager understood Dr. Nassar believed Employee had situational anxiety.  However, when Dr. Schwager first met with Employee, it was clear to Dr. Schwager Employee’s condition was more involved than Dr. Nassar had indicated.  He provided a proposed treatment plan to Dr. Nassar and Dr. Nassar did not object to the plan.  He did not recommend that Dr. Trescot perform cervical injections, but Dr. Trescot suggested injections as a potential remedy when Dr. Schwager inquired about other options available to Employee.  Dr. Schwager cannot and does not prescribe medication, though he made medication recommendations to Dr. Trescot, who concurred with his recommendation.  He testified he understands Employee’s physicians make the final judgment on medications and dosages.  (Dr. Schwager).

11) Employee credibly testified about his injury and medical treatment he has received to date.  He intends to attend an EME appointment with ENT physician Dr. Kim and psychiatrist Dr. Klecan, but will not attend until the board issues an order on whether the EME appointments may be witnessed and recorded.  He testified nurse case manager Suzan Del Rosso suggested he see Dr. Johnston, who was helpful at first, but after the EME appointment with Dr. Bald, Dr. Johnston “turned and wouldn’t stick up for me.”  Dr. Johnston had at first performed back injections and was planning to refer Employee to a surgeon, but after he reviewed Dr. Bald’s report he would only prescribe medication.  Employee contends Dr. Rosane did not refer him to Dr. Johnston.  Regarding Dr. Nassar’s referral for counseling, Employee testified Dr. Nassar “didn’t give me any details about the referral,” and a friend referred Employee to Dr. Schwager.  Dr. Nassar manages Employee’s medication only.  Dr. Schwager provides counseling services and consults with Dr. Nassar regarding medication issues.  Dr. Schwager recommended Dr. Trescot, who he is satisfied with.  He believes his symptoms have improved since he has changed treating physicians.  (Employee).

8)
Suzan Del Rosso credibly testified about her work as a nurse case manager for Employer and her interaction with Employee.  She is a registered nurse and has worked for three years as a medical case manager managing workers’ compensation claims.  In that capacity, RN Del Rosso ensures employees are following their physicians’ directives and coordinates and schedules appointments and consultations with physicians and physical therapists.  She reports her interactions with patients and their providers to the adjuster handling each employee’s claim. She has never considered herself to be an EME.  She understands medical referrals are made by doctors and she has never made a referral but can assist in making appointments if requested.  In Employee’s case, RN Del Rosso was asked to participate in a teleconference with Dr. Bald because she was familiar with Employee and Dr. Bald was inquiring why Employee was scheduled for another EME.  She confirmed to Dr. Bald Employee’s symptoms had increased.  When asked about her November 21, 2011 email to Lynn Palazzotto in which she opined Employee was not yet medically stable, RN Del Rosso testified she was not giving medical advice, but stating her professional opinion as a nurse.  When asked about her March 7, 2012 note stating it was important to meet with Dr. Johnston “to obtain a concurrence with results,” she testified she “could have worded it different,” but her job is to meet with the treating physician after an EME and “see if they agree.”  She testified she did not select Dr. Kim to perform the EME; the adjuster selected Dr. Kim.  (RN Del Rosso).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that 

(1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this 
chapter. . . . 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.095. Medical Treatments, Services, and Examinations.

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians. Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated. Notice of a change in the attending physician shall be given before the change.

…
(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee. Referral to a specialist by the employer’s physician is not considered a change in physicians. An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination. Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter. If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited….

…
(i) Interference by a person with the selection by an injured employee of an authorized physician to treat the employee, or the improper influencing or attempt by a person to influence a medical opinion of a physician who has treated or examined an injured employee is a misdemeanor.

…
(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded….

In McCall v. BP America, Inc., AWCB Decision No. 11-0124 (August 22, 2011), the board noted:

Medical management is a valuable tool in the workers' compensation arena. It serves the dual function of assisting employee's with managing complex medical conditions and reins in costs of treatment for employers. It is not uncommon for these companies to have physicians involved in the formation, management, and operations.

Nonetheless, McCall held the physician hired by the employer to serve as a “medical case manager” in that case was an EME physician for purposes of AS 23.30.095(e) because he was brought into the case to “provide recommendations for [the employee’s] further care.”  While McCall was careful not to call “any medical management company with a physician on the payroll” an EME, it held when the medical case manager referred the employee to a specific treatment, “a line was crossed where the services provided by [the medical management company] were no longer medical management but rather an attempt to steer Employee’s medical care.”

The Alaska Supreme Court said in Langfeldt-Haaland v. Saupe Enterprises, 768 P.2d 1144 (Alaska 1989), a civil litigant has a right to have an attorney present during an examination by a physician hired by his opponent.  In Saupe, a person sued to recover for personal injuries sustained in an automobile accident. Pursuant to Alaska Civil Rule 35, Saupe moved for an order requiring the plaintiff to submit to a physical examination by a physician selected by Saupe.  The plaintiff did not object, but asserted rights to record the exam and to have his attorney present. The trial court ordered him to submit to the examination without benefit of counsel or tape recording.  The civil rule in question stated, in part:

Order for Examination. When the mental or physical condition . . . of a party . . . is in controversy, the court in which the action is pending may order the party to submit to a physical or mental examination by a physician. . . .  The order may be made only on motion for good cause shown and upon notice to the person to be examined and to all parties and shall specify the time, place, manner, conditions, and scope of the examination and the person or persons by whom it is to be made.

Alaska Civil Rule 35(a).

After reviewing case law nationwide on the issue of whether a civil plaintiff may have an attorney and a recorder present at a defense-required medical evaluation, the Saupe court said:
In our view, those cases which allow the examinee’s attorney to be present are the more persuasive.  The Rule 35 examination is part of the litigation process, often a critical part.  Parties are, in general, entitled to the protection and advice of counsel when they enter the litigation arena.  An attorney's protection and advice may be needed in the context of a Rule 35 examination, and we see no good reason why it should not be available.

…

We align Alaska with those authorities which allow plaintiff's counsel to attend and record, as a matter of course, court-ordered medical examinations in civil cases (footnote omitted). The trial courts retain authority to enter appropriate protective orders under Civil Rule 26(c). The question whether defense counsel should also be allowed to attend the examination was not taken on review, and we express no opinion on this issue.

In Caples v. Valdez Creek Mining Co., AWCB Decision No. 89-0280 (October 20, 1989), Eggleston v. BP Alaska Exploration, Inc., AWCB Case No. 94-0222 (August 31, 1994), and Rapp v. AREA Realty, AWCB Decision No. 98-0251 (October 2, 1998), the board refused to allow injured workers to have legal representation at EMEs or to record the events.  These decisions relied primarily on the assumption claimants’ counsel would be obstructive, the presence of a legal representative or recorder would be inconsistent with the Act’s goal of providing benefits in the “most efficient, dignified, and most certain terms,” and a concern expressed by a dissenting justice in Saupe that allowing such would turn EMEs into “mini-depositions” filled with “legal theatrics.”

In Hayes v. Guardian Security Systems, Inc., AWCB Decision No. 01-0241 (November 28, 2001), the board refused to allow the employee’s lawyer to attend and videotape an SIME appointment, finding it distinguishable from the “adversarial” proceeding involved with a court-ordered Rule 35 medical evaluation, and applying the reasons articulated in Caples, Eggleston and Rapp.

In Greer v. State of Alaska, AWCB Decision No. 10-0190 (November 26, 2010), the board noted “[i[t has been many years since this issue was last decided, and many things have changed.”  Referencing advanced recording technology, the board found “there is no longer a concern about unwieldy recording equipment commandeering the examination room.”  Further, the board noted many EME physicians are currently willing to allow witnesses and a recording device is present, and those who are not will likely conform to the requirements in the event of decisional law on the issue.  Citing Saupe, the panel reasoned: 

there is no discernible difference between a Rule 35 medical evaluation in a civil case and an EME in a workers’ compensation claim.  The purpose of the examination is the same in each instance; a party’s mental or physical condition is in controversy and a defendant needs to obtain a medical opinion to use in defending against a civil or administrative claim.  In some ways, an employer in a worker’s compensation claim has a greater right to medical evaluations than do defendants in civil cases.  Rule 35 requires court orders for physical and mental examinations of a party for “good cause shown” while Employer has a statutory right to an EME at a minimum of every 60 days, without any order required, and may obtain EMEs more frequently under some circumstances.

It is hard to conceive why a claimant in a workers’ compensation claim should or would have less due process rights in respect to medical evaluations than a plaintiff in a personal injury case, especially when the law requires the workers’ compensation claimant to an arguably higher duty to attend these examinations. 

Finally, the board noted an EME is part of the workers’ compensation litigation process, and parties are entitled to the protection and advice of counsel when they enter the “litigation arena.”  The board held the employee has a right to legal representation and a recorder at an EME.
In Hall v. Ingrim Investments, AWCB Decision No. 12-0202 (November 21, 2012), the board cited Greer and reiterated an employee has a right to record an EME, and further held an employer may not require the employee to bear any additional cost associated with recording the EME.  
AS 23.30.395. Definitions.

In this chapter

…
(3) “attending physician” means one of the following designated by the employee under AS 23.30.095 (a) or (b):
(A) a licensed medical doctor;

(B) a licensed doctor of osteopathy;

(C) a licensed dentist or dental surgeon;

(D) a licensed physician assistant acting under supervision of a licensed medical doctor or doctor of osteopathy;

(E) a licensed advanced nurse practitioner; or

(F) a licensed chiropractor;

…
(31) “physician” includes doctors of medicine, surgeons, chiropractors, osteopaths, dentists, and optometrists;
In Thoeni v. Consumer Elec. Servs., 151 P.3d 1249 (Alaska 2007), an employee objected to an EME by a psychologist who was not a licensed physician. The employee argued that under AS 23.30.095(e), only a “physician or surgeon,” i.e. an MD, could perform an EME. The Court interpreted the statute broadly and held the term “physician” should be read to include qualified non-physician specialists, such as psychologists. Thoeni, 151 P.3d at 1258.
In a recent decision, Carter v. Anchorage Daily News, AWCB Decision No. 13-0050 (May 10, 2013), the board addressed the issue of whether an audiologist may be a designated attending physician, as defined at AS 23.30.395(3), for purposes of creating a medical dispute warranting an SIME.  The board reasoned:

Alaska Statue 23.30.095(k) states an SIME may be required when there is a dispute between an employer’s EME and an employee's “attending physician,” and AS 23.30.395(3), which defines “attending physician” does not include audiologists. While this seems clear, given the Thoeni decision, it leads to an unbalanced and inequitable SIME process.


Under AS 23.30.095(e), an employer’s EME must be a “physician or surgeon.” The definition of “physician” in AS 23.30.395(31) includes “doctors of medicine, surgeons, chiropractors, osteopaths, dentists, and optometrists.” In Thoeni, the court held the list was not exclusive and employers could rely on other qualified medical experts, such as psychologists, for an EME. Under Thoeni, an employer could likewise rely on the opinion of an audiologist as its EME to establish a dispute requiring an SIME. To deny an employee the same right would be inequitable. Given Thoeni, and to ensure fairness mandated by AS 23.30.001(1), “attending physician” in AS 23.30.095(k) must be interpreted to include qualified medical experts other than those listed in AS 23.30.395(3)….

AS 08.86.180.  Practice of psychology.

(a) Unless licensed under this chapter, a person may not practice psychology or hold out publicly as a psychologist or as practicing psychology. A person holds out as a psychologist by using a title or description of services incorporating the words “psychology,” “psychological,” “psychologist,” “psychometry,” “psychotherapy,” “psychotherapeutic,” “psychotherapist,” “psychoanalysis,” or “psychoanalyst” or when holding out publicly to be trained, experienced, or qualified to render services in the field of psychology.

(b) This section does not apply to

…
(3) a qualified member of another profession, in doing work of a psychological nature consistent with that person's training and consistent with the code of ethics of that person's profession, if the person does not hold out to the public by a title or description of services incorporating the words “psychology,” “psychological,” “psychologist,” “psychometry,” “psychotherapy,” “psychotherapeutic,” “psychotherapist,” “psychoanalysis,” or “psychoanalyst” or represent to be trained, experienced, or qualified to render services in the field of psychology.
…
(d) Nothing in this section prohibits a licensed clinical social worker, a licensed marital and family therapist, or a licensed professional counselor from holding out to the public by a title or description of services incorporating the words “psychoanalysis,” “psychoanalyst,” “psychotherapy,” “psychotherapist,” or “psychotherapeutic.”

AS 08.86.210. Penalty.

A person who violates this chapter is guilty of a class B misdemeanor.

AS 23.30.145.  Attorney fees…

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Where an employer resists payment of benefits, and a claimant employs an attorney in the successful prosecution of the claim, an award of attorney fees may be made under 
AS 23.30.145(b).  Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007).   In Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), the Alaska Supreme Court held attorney fee awards under AS 23.30.145(b) should be “both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers” (emphasis in original). In determining a reasonable fee under AS 23.30.145(b), the board is required to consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. Id. at 975.

In Judith Lewis-Walunga and William J. Soule v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the Alaska Workers’ Compensation Appeals Commission stated:

The commission recognizes that promoting the availability of counsel for injured workers is a legitimate legislative goal of the attorney fee statute. This goal is served in the current statute by provision of a statutory minimum fee that may result in disproportionate fees in some cases, a mandate to examine the complexity of services provided, and a barring of most fee awards against injured workers when the employer prevails.

Lewis-Walunga, at 7.

On the other hand, the Commission also noted:

The economic burden of wasteful litigation choices in the workers’ compensation system is not borne by the injured worker if he is the party making the choices; it is borne by the public in the expense of an overburdened system, employers in higher defense costs and higher premiums, other injured workers whose claims are stalled in a system rendered inefficient, and by the attorney ethically compelled to proceed when his client persists in a doubtful claim. The worker’s claim may not succeed, but if he loses, his claim is all he loses. When the employer or insurer makes litigation choices, the possibility of payment of the employee’s attorney fees, in addition to their own, is a consequence that must be weighed in making a choice to continue to litigate. The legislature chose to shield the worker from improvident pursuit of a claim; but it did not choose to shield his attorney. The legislature’s choice represents a balance between assuring the injured worker access to representation and freedom to file claims without fear of financial consequences on one hand and avoiding unnecessary litigation of doubtful claims and unreasonable costs to the public and employers on the other. The commission will not disturb the balance struck by the legislature.

Id., at 14-15.

8 AAC 45.065. Prehearings.

…
(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives. The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing. Unless modified, the summary governs the issues and the course of the hearing. 

(d) Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination. The party making a request to modify or amend a prehearing summary shall serve all parties with a copy of the written request. If a party’s request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request. 

8 AAC 45.082. Medical treatment ....

...

(c) If, after a hearing, the board finds a party made an unlawful change of physician in violation of AS 23.30.095(a) or (e) or this section, the board will not consider the reports, opinions, or testimony of the physician in any form, in any proceeding, or for any purpose. If, after a hearing, the board finds an employee made an unlawful change of physician, the board may refuse to order payment by the employer.

ANALYSIS

1) Is there a right to witness and record evaluations occurring under AS 23.30.095?

Employee contends he is entitled to have a witness present and to record the upcoming EME appointments with Dr. Kim and Dr. Klecan.  He contends other EME physicians have allowed witnesses and recording, and relies on recent board decisions which held an employee has a right to have an EME witnessed and recorded.

Employer contends prior case law has long held there is no right to record EMEs and in this case Dr. Klecan has refused to allow the EME to be recorded.  Employer cites a Washington regulation which prohibits recording EMEs in Washington workers’ compensation cases and requests and order declaring there is no right to record future EMEs.

In Greer v. State of Alaska, AWCB Decision No. 10-0190 (November 26, 2010), the board underwent a lengthy analysis on this issue.  While prior case law held employees did not have a right to record EMEs, Greer noted “[i[t has been many years since this issue was last decided, and many things have changed.”  Referencing advanced recording technology, the board found “there is no longer a concern about unwieldy recording equipment commandeering the examination room.”  Further, the board noted many EME physicians are currently willing to allow witnesses and a recording device.  The board found “no discernible difference” between a medical evaluation ordered under Civil Rule 35, and an EME in a workers’ compensation case, In a civil personal injury case, a party subject to a Civil Rule 35 evaluation has a right to record the evaluation, and Greer found no justifiable reason a claimant in a workers’ compensation case should not be afforded the same right.  Finally, Greer noted the EME is an essential litigation tool in a workers’ compensation case, and employees are entitled to the protection and advice of counsel when they enter the “litigation arena.”

In Hall, the board cited Greer and reiterated an employee has a right to record an EME, and further held an employer may not require the employee to bear any additional cost associated with recording the EME.
This panel finds the Greer analysis comprehensive and compelling and sees no reason not to follow it.  Employee is entitled to have all future EMEs witnessed and recorded.  The panel clarifies, however, that any witness accompanying Employee at a future EME may observe the proceeding only, and may not participate in or attempt to influence the EME process in any way.
The March 4, 2013 prehearing conference summary identified this issue as “[w]hether the EME appointments with Drs. Kim and Klecan may be witnessed or recorded.”  While Employer filed an objection to the prehearing conference summary requesting to reframe the issue to include whether a party has a right to witness and record evaluations under AS 23.30.095(k) and even appointments with treating physicians, the parties did not fully brief this issue nor did they argue it at hearing.  The panel will not decide this issue absent briefing from the parties.  If the parties seek a decision on whether there is a right to witness and record an SIME or an appointment with a treating physician, they should request a prehearing conference at which time deadlines for written briefing and oral argument, if requested, will be set.

2)  Has Employer exceeded its one allowable change of physician?

Employee contends Employer has exceeded its one allowable change of physician, per AS 23.30.095(e).  Specifically, Employee contends Employer’s first selection was Dr. Johnston, whom adjuster Dennis Mellinger suggested to Employee to obtain a PPI rating.  Employee contends Employer’s second selection was RN Suzan Del Rosso, a nurse case manager Employer hired to oversee Employee’s medical care related to his work injury.  Employee contends Employer’s third selection was Dr. Bald, who conducted an EME on March 16, 2012, with addendums on March 23, 2012 and July 12, 2012.  Employee contends Employer’s fourth and fifth selections were the recently scheduled psychiatric evaluation with Dr. Klecan and ENT evaluation with Dr. Kim.

Notes from the adjuster’s file reflect phone conversations between adjuster Dennis Mellinger and Employee.  Mellinger notes “he will also req Sean Johnston @ ASI to do PPI;” “[h]e is going to contact Dr Rosane and get referral to Ortho and also referral for PPI to possibly Shawn Johnston ASI;” “I also reminded him to have Dr. Rosane refer to Dr. Johnston for his PPI….;” and “he will also call Rosane and request referral to Dr. Johnston for PPI….”  Employee testified Suzan Del Rosso suggested Dr. Johnston, and Employee found Dr. Johnston helpful at first, but once Dr. Bald had completed the EME report, Dr. Johnston “turned on” him and “wouldn’t stick up for [him].”  Nothing in the adjuster notes or in Employee’s testimony indicates Dennis Mellinger or RN Del Rosso told Employee he had to request Dr. Johnston conduct his PPI rating or that Employee could not seek out his own choice of providers.  Dr. Johnston was not selected by the employer and does not count toward Employer’s allowed one change of physician.

Employee contends RN Del Rosso should be considered an employer physician and count toward Employer’s one allowable change of physician.  RN Del Rosso credibly testified her role as a nurse case manager in workers’ compensation claims is to ensure employees are following their physicians’ directives and to coordinate and schedule appointments and consultations with physicians and physical therapists.  She reports her interactions with patients and their providers to the adjuster handling each employee’s claim.  Review of RN Del Rosso’s status reports and case notes reveals she acted in this capacity in Employee’s case.  She kept in regular telephone contact with Employee and helped him to coordinate appointments with his providers.   She monitored frequency of physical therapy appointments to ensure they were aligned with the treatment recommendations.  She scheduled EME appointments as directed by the adjuster, who selected the particular physicians.  As in McCall, RN Del Rosso provided medical opinions to the adjuster concerning Employee’s care.  However, in this case, there is no evidence that RN Del Rosso attempted to persuade Employee or his treating physicians of a particular treatment regimen, or to “steer Employee’s medical care.”  RN Del Rosso was not an EME physician and does not count toward Employer’s one allowable change of physician.

There is no question Dr. Bald is an EME.  He conducted a properly noticed EME which Employee attended on March 16, 2012, with addendums following on March 23, 2012 and July 12, 2012.  Dr. Bald is considered Employer’s first physician selection per AS 23.30.095(e).

Employee contends Drs. Klecan and Kim constitute excessive change of physicians.  However, AS 23.30.095(e) clearly states a referral to a specialist by the employer’s physician is not considered a change in physicians.  In his January 23, 2013 EME report, Dr. Bald opined a follow-up EME with a psychiatrist “would be very reasonable and appropriate” and an EME with an ENT to address Employee’s vertigo “would also be reasonable.”  The EME appointments with Dr. Klean, a psychiatrist, and Dr. Kim, an ENT, constitute referrals from Dr. Bald, the employer’s first selected physician.  Under the statute, they are not considered a change in physician.

As discussed above, not only has Employer not exceeded its one allowable change of physician per AS 23.30.095(e), it has not yet used its one allowable change.  Employer has not violated AS 23.30.095(e).

3)  Is Dr. Schwager considered a “physician” as defined at AS 23.30.395?

Employee contends Dr. Schwager should be considered a “physician” as defined at AS 23.30.395.  Employer contends Dr. Schwager is a licensed professional counselor in Alaska and has “brazenly held himself out, publicly, as ‘trained, experienced and qualified to render services in the field of psychology,’” which constitutes the unlicensed practice of psychology.  Employer requests an order declaring licensed professional counselors are not “physicians,” but rather only providers.
In Thoeni, an employee objected to an EME by a psychologist who was not a licensed physician. The employee argued that under AS 23.30.095(e), only a “physician or surgeon,” i.e. an MD, could perform an EME. The Court interpreted the statute broadly and held the term “physician” should be read to include qualified non-physician specialists, such as psychologists.

Here, as he credibly testified, Dr. Schwager holds a PhD in psychology and is a licensed psychologist in Arizona, where he still has an office.  He considers himself to specialize in behavioral medicine.  He is actively treating 50-75 patients.  While he is a licensed professional counselor in Alaska, he is nationally certified as a psychologist and has worked in the area of psychology for thirty years.  He understands that as a professional counselor, he may not perform psychometric tests, but testified this is the only major distinction between psychologists and licensed professional counselors.  There are no separate billing codes for services rendered by a psychologist or a professional counselor.  

While Dr. Schwager may walk a fine line regarding the licensing requirements for professional counselors versus psychologists, the testimony presented at hearing and the evidence in the record do not show it is more likely than not he has crossed the line into holding himself out publicly “to be trained, experienced, or qualified to render services in the field of psychology” in Alaska.  Under Thoeni, “physician” is to be interpreted broadly.  This decision does not go so far as to declare all licensed professional counselors should be considered physicians under the Act, but in this particular case, Dr. Schwager’s qualifications, experience and treatment practice make him a “qualified non-physician specialist,” and therefore a “physician” under AS 23.30.395.

Finally, the panel notes it is the board’s duty to assess and weigh all the evidence in the record at an eventual hearing on Employee’s claim.  The records of all Employee’s medical providers, including Dr. Nassar, will be considered in determining whether Employee is able to participate in the retraining process.
4) Is Employee entitled to an award of attorney’s fees and costs?

When an employer delays or otherwise resists compensation payments and the employee hires an attorney who successfully prosecutes his claim, the employee is entitled to attorney's fees. Harnish.  In making fee awards under AS 23.30.145(a), the nature, length and complexity of the professional services performed on the injured worker's behalf are considered, as well as the benefits resulting from those services. An attorney’s fee and cost award must reflect the workers’ compensation proceedings’ contingent nature, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails. Lewis-Walunga. The experience and skills exercised on an injured worker's behalf are taken into account to compensate their attorneys accordingly. Harnish.

Here, while Employee has prevailed on two of the three disputed issues, no benefits were awarded.  If Employee is ultimately successful at a hearing on his claim, or in the event the parties resolve the case, Employee will be entitled to an attorney’s fee award, and the parties may argue what constitutes an appropriate award at that time.  The attorney’s fee issue is not yet ripe for decision and will be held in abeyance until Employee is awarded benefits by board order or the parties settle the case through a compromise and release agreement.

CONCLUSIONS OF LAW

1) Employee is entitled to have a witness present and to record any future EMEs.

2) Employer has not exceeded its one allowable change of physician.

3) Dr. Schwager is a “physician” as defined at AS 23.30.395.

4) Employee is not entitled to an award of attorney’s fees and costs at this time.

ORDER

1) Employee’s request to have a witness present and to record future EMEs is GRANTED.  

2) If the parties seek a decision on whether there is a right to witness and record an SIME or an appointment with a treating physician, they shall request a prehearing conference to set deadlines for written briefing and/or oral argument.

3) Employee’s request for a ruling that Employer has used its one allowable change of physician under AS 23.30.095(e) is DENIED.

4) Employee’s request Dr. Schwager be identified as a “physician” as defined in AS 23.30.395 is GRANTED.

5) Employee’s request for attorney’s fees is not yet ripe for decision.


Dated in Fairbanks, Alaska on June 27, 2013.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JEFFREY KOLLMAN, Employee/applicant v. ASRC ENERGY SERVICES, INC., 

and ARCTIC SLOPE REGIONAL CORPORATION, Self-Insured Employer/defendant; Case No. 201007169; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on  June 27, 2013.
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