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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	RANDY A. STEWART, 
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v. 

DELTA INDUSTRIAL SERVICES INC.,
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and 

COMMERCE AND INDUSTRY INS. CO.,

Insurer,

Petitioners.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200609591
AWCB Decision No. 13-0077
Filed with AWCB Fairbanks, Alaska

on July 3, 2013


Delta Industrial Service’s (Employer) February 6, 2013 petition for modification of the Reemployment Benefits Administrator’s (RBA) designee’s August 24, 2010 determination finding Randy Stewart (Employee) eligible for reemployment benefits was scheduled for hearing at a March 26, 2013 prehearing conference and heard in Fairbanks, Alaska on May 9, 2013.  Employee appeared by telephone, represented himself and testified on his own behalf.  Aaron Sandone represented Employer.  The record closed at the hearings conclusion on May 9, 2013. 

ISSUE
Employer contends Employee was found eligible for reemployment benefits based on the opinion of Employee’s then treating physician he would not have the permanent physical capacities to return to his job at the time of injury or other jobs held in the previous ten years.  However, it contends Employee has since changed his treating physician, had additional surgeries and has experienced a “dramatic” improvement in his condition.  Employer further contends both Employee’s treating physician and its physician have reviewed job descriptions and approved Employee’s return to work at a number of jobs.  Therefore, it contends there has been a change in circumstances that warrant modification of the RBA’s initial determination.  Employer seeks an order finding Employee ineligible for reemployment benefits.

Employee acknowledges his pain is now “tolerable,” but he contends he still is under lifting and standing restrictions and can only stand on flat ground for 15 minutes at a time.  He contends he cannot climb scaffolding or stand on roofs.  Employee contends he worked in the “fabrication industry” and cannot return to that type of work so Employer’s petition should be denied.  He contends Employer’s physician’s opinion should be afforded little weight because the evaluation was just a 15 minute consultation that did not include x-rays.  Employee further contends he did not receive the benefits of job retraining during the period of time he has been eligible because his rehabilitation specialist was “incompetent.”  Specifically, Employee contends his reemployment specialist decided to retrain him in marketing, he took one course in communications and then “it all stopped.”  He acknowledges he can do yard work and would like to return to some kind of manual labor, but he does not know if he can do it.  Employee contends his treating physician recommended a physical-capacities evaluation but he never received one.  Therefore, he also opposes Employer’s petition because he has not undergone a physical capacities evaluation and had not been adequately retrained.

Should the RBA’s August 24, 2010 determination finding Employee eligible for reemployment benefits be modified?

FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:

1) On June 27, 2006, while working for Employer as a welder, Employee suffered a pilon fracture of his right distal tibia after hanging from an overhead door and falling 6 to 7 feet to a concrete floor.  The fracture required surgical repair.  (Report of Occupational Illness or Injury, June 29, 2006; Brudenell chart notes, July 21, 2006).

2) By September 28, 2006, Employee had returned to modified, light-duty work and was released to full duty work on October 26, 2006.  (Physician’s report form, September 28, 2006; Work restrictions form, October 26, 2006).

3) Employee did not seek further treatment for his right ankle until June 2009.  (Record; observations).

4) On June 30, 2009, Employee saw Scott Sundby, M.D. complaining of right ankle pain.  X-rays showed a comminuted intraarticular fracture of the right distal tibia.  Dr. Sundby referred Employee for a surgical consultation.  (Sundby report, June 30, 2009; X-ray report, June 30, 2009).

5) On September 4, 2009, Russell Sticha, D.P.M., performed surgery on Employee’s right ankle consisting of removal of a locking plate and an ostectomy of the anterior tibia.  (Stich report, September 4, 2009).

6) On December 28, 2009, Dr. Sticha performed additional surgery on Employee’s right ankle consisting of removing the deep implants and a fracture fragment.  (Sticha report, December 28, 2009).

7) On February 15, 2010, Employer’s adjuster faxed the RBA notifying him Employee now lives in Alexandria, Minnesota and requesting an eligibility evaluation for Employee.  (Adjuster’s fax, February 15, 2010).

8) On March 9, 2010, the RBA assigned a Minnesota rehabilitation specialist, Donald Dickerson, to complete Employee’s eligibility evaluation.  (RBA letter, March 9, 2010).

9) On April 5, 2010, Dr. Sticha restricted Employee to sedentary work.  (Sticha report, April 5, 2010).

10) On April 22, 2010, Dr. Sticha reported he had reviewed Employee’s ten year work history and he opined Employee would be unable to return to his previous jobs.  Dr. Sticha also stated Employee will have a 37 percent permanent partial impairment (PPI) rating.  (Sticha report, April 22, 2010).

11) On July 30, 2010, Donald Dickerson submitted his final eligibility evaluation to Employer’s adjuster recommending Employee be found eligible for reemployment benefits based on Dr. Sticha’s predictions Employee could not return to work at previously held positions.  (Dickerson report, July 30, 2010).

12) On August 24, 2010, the Reemployment Benefits Administrator’s (RBA) designee found Employee eligible for reemployment benefits based on Dr. Sticha’s prediction Employee would not have the permanent physical capacities to return to his job at the time of injury, or other jobs held in the previous ten years.  (RBA letter, August 24, 2010).

13) On July 8, 2010, Dr. Sticha referred Employee to Chris Coetzee, M.D., for a surgical consultation.  (Sticha report, July 8, 2010).

14) On August 26, 2010, Dr. Coetzee evaluated Employee and recommended ankle fusion surgery.  (Coetzee report, August 26, 2010).

15) On November 1, 2010, Dr. Coetzee performed trans-fibular right ankle fusion surgery on Employee.  (Coetzee report, November 1, 2010).

16) On November 16, 2010, Dr. Coetzee removed Employee’s casts and reported Employee was “doing fine” two weeks after surgery. 

17) On December 14, 2010, Dr. Coetzee noted the alignment of Employee’s ankle was “excellent.”  There were no signs of surgical complications.  (Coetzee report, December 14, 2010).

18) On January 10, 2011, Mr. Dickerson submitted a status report to Employer’s adjuster regarding Employee’s rehabilitation plan.  Employee was still recovering from his ankle fusion surgery and reported he was still having significant problems, including pain.  Mr. Dickerson also reported the challenges of finding suitable paying employment in the local labor market within Employee’s physical restrictions.  (Dickerson report, January 10, 2011). 

19) On January 27, 2011, Dr. Coetzee stated Employee walked with a limp but he thought Employee was making “adequate” progress and Employee was slowly improving.   Dr. Coetzee thought Employee could start physical therapy and resume sedentary or light duty work.  (Coetzee report, January 27, 2011).

20) On February 2, 2011, Mr. Dickerson wrote the RBA requesting a suspension of reemployment planning based on Employee’s continued recovery from ankle fusion surgery, including swelling and pain.  He estimated the suspension to last about three months.  (Dickerson letter, February 2, 2011).

21) On February 10, 2011, Mr. Dickerson submitted another status report to Employer’s adjuster.  He again reported difficulties occasioned by Employee’s recovery and challenges of finding employment in the local labor market.  (Dickerson report, February 10, 2011).

22) On February 28, 2011, the RBA designee wrote Mr. Dickerson explaining she was unable to make a decision on his request for plan suspension and requested an anticipated date from Employee’s treating physician for plan resumption.  (RBA letter, February 28, 2011).

23) On March 10, 2011, Mr. Dickerson submitted a status report to Employer’s adjuster and stated he was having difficulty obtaining an anticipated date for plan resumption from Dr. Coetzee.  (Dickerson report, March 10, 2011).

24) On April 21, 2011, Employee still walked with a limp, but it was much better than three months earlier.  Employee had excellent foot movement and no ankle movement.  Dr. Coetzee ordered continued physical therapy.  (Coetzee report, April 21, 2013).

25) On April 27, 2011, following receipt of a statement from Employee’s treating physician on April 21, 2011, the RBA suspended reemployment benefits plan development.  (RBA letter, April 27, 2011).

26) On May 18, 2011, the RBA wrote Mr. Dickerson informing him “it is now appropriate for you to resume the plan.”  The RBA indicated he expected a reemployment plan from Mr. Dickerson in 90 days.  (RBA letter, May 18, 2011).

27) On July 21, 2011, Employee’s pain was much improved and he was becoming increasingly “functional.”  Employee was “somewhat” frustrated at his current imposed disability and preoperative work restrictions.  He wanted to return to outdoor manual labor and felt he could return to such work.  Employee was working on job retraining and felt he could return to the type of job he truly enjoys.  Dr. Coetzee ordered continued work restrictions but thought a repeat functional capacity evaluation was appropriate to see if Employee could pursue work options.  (Coetzee report, July 21, 2011).

28) On August 23, 2011, Mr. Dickerson wrote Employer’s adjuster informing her Employee had selected a computer and voice networking program at the local community and technical college.  However, after reviewing Alaska’s remunerative wage requirement, and noting Employee’s wages in Alaska, Mr. Dickerson expressed doubts concerning obtaining a remunerative wage for Employee in the local labor market.  He also stated Dr. Coetzee had recommended a “new” functional capacity assessment for Employee.  (Dickerson letter, August 23, 2011).

29) On October 2, 2011, Mr. Dickerson submitted a “closure” report to Employer’s adjuster recommending vocational rehabilitation “be closed” due to Employee’s lack of interest in participating in a plan.  He included a detailed chronology of his efforts to develop a plan, including numerous, recent, unsuccessful attempts to reach Employee by telephone.  Mr. Dickerson wrote:

I believe there are number of factors that have entered into why the client does not wish to go to school at this point, despite Dr. Coetzee and his rehab specialist telling the client more than once he would have to accommodate the restrictions he would have.  The client very badly wanted to get back into welding, and if not that, alternate energy.  The problem is, both of these are at least in the moderate duty range and would be too physical for the client, per Dr. Coetzee.  If he could do moderate duty, he would be back welding.  The client is, apparently, as best I can understand, disappointed that he cannot do what he wishes school-wise, and he remains concerned about being stuck inside and not being able to go outdoors and do things.  He has expressed an interest in settling.  When we met with Mr. Morris to discuss computer/voice networking, we discussed at length that the client would not necessarily be in one building all day and could certainly be out and about dealing with customer problems.  The client would also be troubleshooting, figuring out how to get things fixed and working . . . . 

I think at this point. The client has been looking at short-term planning and is ambivalent about doing schooling.  He still wants a welding career.  I fear that the client may, despite Dr. Coetzee’s very clear-cut comments against doing so in our July 21 meeting, try to get back into welding.  Dr. Coetzee commented that in 10 to 12 years, the client would ruin his ankle if he did return to welding.

We have done the best we can.  Sadly, the client decided against the school route and is now out doing his own thing and cannot be reached.  I wish him the best whatever he does and hope things work out for him, his girlfriend, Cassie, their child, Abby, and their pending second child.

Mr. Dickerson concluded his report: “There are no further recommendations, as this specialist is unable to contact with [sic] the client who has given up on schooling. . . .”  (Dickerson report, October 2, 2011).

30) On November 21, 2011, Employer’s adjuster faxed the RBA regarding Mr. Dickerson’s “closure” report.  She wrote:  

Although Mr. Dickerson indicates he spent many hours on this claim, his report received by me on 10/17/11 does not appear to include anything close to a valid rehab plan signed by the injured employee.  It appears Mr. Dickerson in essence just “gave up” on his assignment to help Mr. Stewart to write a plan.  I have not had any communication from Mr. Stewart suggesting he is no longer interested in pursuing re-employment benefits . . . . (emphasis original)

The adjuster then requested the RBA’s “intervention” to get Employee’s reemployment plan “back on track.”  (Adjuster fax, November 21, 2011).

31) On December 19, 2011, Employer’s adjuster again faxed the RBA.  She wrote she had spoken to Employee, who told her he is still interested in participating in a retraining plan.  The adjuster also stated Employee thought Mr. Dickerson was “incompetent,” and also alleged Mr. Dickerson did not share information the Employee and would not listen to Employee.   She suggested the RBA consider appointing a new counselor for Employee.  Employer’s adjuster stated she had provided Employee with the RBA’s telephone number and advised the RBA Employee might call him.  Finally, she advised the RBA she was retiring January 3, 2012.  (Adjuster fax, December 19, 2011).

32) On December 18, 2012, Paul Cederberg, M.D., performed an employer’s medical evaluation (EME).  Dr. Cederberg stated he reviewed U.S. Department of Labor Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (SCODDOT) job descriptions and opined Employee could return to work as a welder inspector, design technician and assistant construction supervisor.  He also opined Employee had a 25 percent impairment to the lower extremity under the Sixth Edition to the American Medical Association’s Guides to the Evaluation of Permanent Impairment (Guides), which was equivalent to a 10 percent whole person impairment.  (Cederberg report, December 18, 2012).

33) Dr. Cederberg’s report is five pages in length and his description of his physical examination of Employee consists of one, short paragraph.  His report states: “[n]o outside films were available for my review,” and [m]y opinions are based on review of the records, the history of Mr. Stewart, and my experience as a board certified orthopedic surgeon.”  (Id.).

34) Given the length of time since Employee’s work injury and the number of ankle surgeries performed, there are relatively few medical records in this case.  (Experience, judgment, observations, and inferences drawn from the above).
35) Dr. Cederberg’s report is primarily based on a review of the medical records in this case.  (Id.; Cederberg report, December 18, 2012).

36) SCODDOT job descriptions for welder inspector, design technician and assistant construction supervisor are not attached to Dr. Cederberg’s report.  (Id., observations).

37) On January 17, 2013, Dr. Cederberg reviewed SCODDROT job descriptions and opined Employee could return to work as a combination welder, sheet metal worker and fabricator/assembler.  (Cederberg responses, January 17, 2013).

38) SCODDROT job descriptions for combination welder, sheet metal worker and fabricator/assembler are attached to Dr. Cederberg’s responses.  Combination welder, sheet metal worker and fabricator/assembler are all medium duty occupations.  (Id., observations).

39) On January 31, 2013, Dr. Coetzee reviewed SCODDOT job descriptions and opined Employee could return to work as a combination welder, sheet metal worker, fabricator/assembler.  (Coetzee responses, January 31, 2013).

40) SCODDROT job descriptions for combination welder, sheet metal worker and fabricator/assembler are attached to Dr. Coetzee’s responses.  Combination welder, sheet metal worker and fabricator/assembler are all medium duty occupations.  (Id., observations).

41) Employee testified consistent with his contentions set forth above.  (Stewart).

42) Employee was credible concerning his lifting, standing and climbing restrictions.  He was also credible when he testified he would like to return to performing manual labor but is not certain he can.  However, no credibility determination is made with respect to his testimony on reemployment plan details or on Mr. Dickerson’s competence.  (Experience, judgment, observations, and inferences drawn from the above).
PRINCIPLES OF LAW

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.041.  Rehabilitation of injured workers.  (a) The director shall select and employ a reemployment benefits administrator. The director may authorize the administrator to select and employ additional staff. The administrator is in the partially exempt service under AS 39.25.120.
(b) The administrator shall

(1) enforce regulations adopted by the board to implement this section;

(2) recommend regulations for adoption by the board that establish performance and reporting criteria for rehabilitation specialists;

(3) enforce the quality and effectiveness of reemployment benefits provided for under this section;

(4) review on an annual basis the performance of rehabilitation specialists to determine continued eligibility for delivery of rehabilitation services;

(5) submit to the department, on or before May 1 of each year, a report of reemployment benefits provided under this section for the previous calendar year; the report must include a general section, sections related to each rehabilitation specialist employed under this section, and a statistical summary of all rehabilitation cases . . . .

(6) maintain a list of rehabilitation specialists who meet the qualifications established under this section;

(7) promote awareness among physicians, adjusters, injured workers, employers, employees, attorneys, training providers, and rehabilitation specialists of the reemployment program established in this subsection.

. . . .

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ for 

(1) the employee’s job at the time of injury; or 

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.’ 

. . . .

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;

(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury;

(3) the employee has been previously rehabilitated in a former worker’s compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or

(4) at the time of medical stability, no permanent impairment is identified or expected.

. . . .

(h) Within 90 days after the rehabilitation specialist’s selection under (g) of this section, the reemployment plan must be formulated and approved. The reemployment plan must require continuous participation by the employee and must maximize the usage of the employee’s transferrable skills. . . . 

(i) Reemployment benefits shall be selected from the following in a manner that ensures remunerative employability in the shortest possible time . . . .

. . . . 

(k) Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee’s temporary total disability rate.  If the employee’s permanent impairment benefits are exhausted before the completion or termination of the reemployment process, the employer shall provide compensation equal to 70 percent of the employee’s spendable weekly wages, but not to exceed 105 percent of the average weekly wage, until the completion or termination of the process, except that any compensation paid under this subsection is reduced by wages earned by the employee while participating in the plan to the extent that the wages earned, when combined with the compensation paid under this subsection, exceed the employee’s temporary total disability rate.  If permanent partial disability or permanent partial impairment benefits have been paid in a lump sum before the employee requested or was found eligible for reemployment benefits, payment of benefits under this subsection is suspended until permanent partial disability or permanent partial impairment benefits would have ceased, had those benefits been paid at the employee’s temporary total disability rate, notwithstanding the provisions of AS 23.30.155(j).  A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum.  An employee may not be considered permanently totally disabled so long as the employee is involved in the rehabilitation process under this chapter.  The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.

. . . .

(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated, the employer may terminate reemployment benefits on the date of noncooperation. Noncooperation means

(1) unreasonable failure to

(A) keep appointments;

(B) maintain passing grades;

(C) attend designated programs;

(D) maintain contact with the rehabilitation specialist;

(E) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full-time basis;

(F) comply with the employee’s responsibilities outlined in the reemployment plan; or

(G)  participate in any planned reemployment activity as determined by the administrator . . . . 

(o) Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section.  A hearing before the administrator shall be held within 30 days after it is requested.  The administrator shall issue a decision within 14 days after the hearing.  Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.

. . . . 

(r) In this section

. . . . 

(2) ‘employability’ means possessing the ability but not necessarily the opportunity to engage in employment that is consistent with the employee’s physical status imposed by the compensable injury;

. . . . 

(4) ‘physical capacities’ means objective and measurable physical traits such as ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl, reach, handle, finger, feel, talk, hear, or see;

(5) ‘physical demands’ means the physical requirements of the job such as strength, including positions such as standing, walking, sitting, and movement of objects such as lifting, carrying, pushing, pulling, climbing, balancing, stooping, kneeling, crouching, crawling, reaching, handling, fingering, feeling, talking, hearing, or seeing;

. . . .

(7) ‘remunerative employability’ means having the skills that allow a worker to be compensated with wages or other earnings equivalent to at least 60 percent of the worker’s gross hourly wages at the time of injury; if the employment is outside the state, the stated 60 percent shall be adjusted to account for the difference between the applicable state average weekly wage and the Alaska average weekly wage.

The legislature granted the RBA authority to decide in the first instance issues related to reemployment preparation benefits, including approving a request for an eligibility evaluation and ultimately deciding whether an injured worker is eligible for rehabilitation and reemployment benefits.  Meza v. Alyeska Seafoods, Inc., AWCB Decision No. 89-0207 (August 14, 1989).  The presumption of compensability applies to claims for vocational rehabilitation.  Kirby v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991).  Employee is ineligible for reemployment benefits if he has the physical capacities to perform either his job at the time of injury or any job he has held within ten years before the injury.  Andersen v. Four Star Terminals, Inc., AWCB Decision No. 96-0480 (December 23, 1996).
AS 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The legislative history of AS 23.30.122 states the intent was “to restore to the Board the decision making power granted by the Legislature when it enacted the Alaska Workers’ Compensation Act.”  De Rosario v. Chenega Lodging, 297 P.3d 139, 146 (Alaska 2013).  The Alaska Workers’ Compensation Appeals Commission is required to accept the board’s credibility determinations.  Id.  The Alaska Supreme Court defers to board determinations of witness credibility.  Id.  If the board is faced with two or more conflicting medical opinions, each of which constitutes substantial evidence, and elects to rely on one opinion rather than the other, the Supreme Court will affirm the board’s decision.  Id. at 147.  The board can also choose not to rely on its own expert.  Id. It is error for the commission to disregard the board’s credibility determinations.  Id. at 145-147.

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . . 
“Substantial evidence” is such relevant evidence as a reasonable mind, viewing the record as a whole, might accept as adequate to support a conclusion.  Whether the quantum of evidence is substantial enough to support a conclusion, in the contemplation of a reasonable mind, is a question of law.  Lynden Transport v. Mauget, AWCAC  Dec. No. 154 at 8 (June 17, 2011); McGahuey v. Whitestone Logging, Inc., AWCAC Dec. No. 054 at 6 (August 28, 2007) (citing Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1188-89 (Alaska 1984)).  

In Hodges v. Alaska Constructors, Inc., 957 P.2d 957, 960-61 (Alaska 1998), the Alaska Supreme Court held a petition for modification under AS 23.30.130(a) is timely, and the board may consider modification, if the petitioner files the request within one year of the last payment of compensation, or of the filing of the challenged decision and order.  The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164 (Alaska 1974): “The plain import of this amendment (adding “mistake in a determination of fact’ as a ground for review) was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”   Interior Paint Co., 522 P.2d at 168 (citations omitted).  The board applies AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status (see, e.g., Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994)).  


AS 23.30.135. Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.150.  Rehearings and modification of board orders.

(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130. 

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.

(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.  The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award. 

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 

(1) the facts upon which the original award was based; 

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award. 

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence. 

8 AAC 45.430. Assignment of rehabilitation specialists.  For an injury occurring on or after July 1, 1988, and if required under AS 23.30.041, the administrator shall assign a rehabilitation specialist as follows: 

. . . .

(2) If the employee lives in another state or country, the administrator shall assign the first certified insurance rehabilitation specialist or certified rehabilitation counselor on the list from the city nearest the employee.  If the nearest certified insurance rehabilitation specialist or certified rehabilitation counselor on the list is more than 100 miles from where the employee lives, the administrator may locate a rehabilitation specialist nearer the employee to assign.  If the administrator is unable to locate a rehabilitation specialist nearer the employee, the administrator shall select the first certified insurance rehabilitation specialist or certified rehabilitation counselor on the list from the city nearest the employee.  To reduce expenses and delay in providing services, the administrator's primary consideration in assigning a rehabilitation specialist must be the specialist's proximity to the employee.  The administrator may assign a rehabilitation specialist in this state to oversee the providing of reemployment services under this paragraph. 

. . . . 

8 AAC 45.530. Determination on eligibility for reemployment benefits.  (a) Within 14 days after receiving a rehabilitation specialist’s eligibility evaluation report for an employee injured on or after July 1, 1988, the administrator will determine whether the employee is eligible or ineligible for reemployment benefits, or that insufficient information exists to make a determination on the employee's eligibility for reemployment benefits. . . . 

(b) If the administrator determines the eligibility evaluation is not in accordance with 8 AAC 45.525, or the information in the board’s case file is insufficient or does not support the eligibility recommendation, the administrator 

(1) may not decide the employee’s eligibility for reemployment benefits; and 

(2) shall notify the employee, the employer, or the rehabilitation specialist 

(A) what additional information is needed, who must submit the information, and the date by which the information must be submitted so eligibility can be determined; or 

(B) that the administrator shall reassign the employee to a new rehabilitation specialist in accordance with 8 AAC 45.430.

(c) If the administrator determines that the employee is eligible for reemployment benefits, the administrator’s notice must 

(1) state that the employee either shall elect reemployment benefits and select a rehabilitation specialist to assist in formulating a plan or shall accept a job dislocation benefit; the employee’s election must be made no later than 30 days after the employee receives the notice; 

(2) be accompanied by 

. . . .  

(B) a copy of the list maintained under 8 AAC 45.400 of rehabilitation specialists; under this subparagraph, if the employee . . . . 

(ii) does not reside in the state, the administrator shall send a list maintained under 8 AAC 45.400(b)(2) of rehabilitation specialists nearest the employee based on the geographic area; and 

(3) inform the employee how to notify the employer and administrator of either the election of a job dislocation benefit or the name of the rehabilitation specialist selected to assist in the formulation of a plan. 

8 AAC 45.542. Change of rehabilitation specialist.  (a) If an employee has selected or been assigned a rehabilitation specialist to perform an evaluation or to develop a plan and, before the evaluation is completed or the plan is formulated, a change of residence by the employee or a change of business address by the rehabilitation specialist places the employee and rehabilitation specialist in different geographical locations, upon written notice that the worker or rehabilitation specialist has relocated, the administrator may assign another rehabilitation specialist to complete the evaluation or develop a plan. 

(b) If, under (a) of this section, the administrator assigns another rehabilitation specialist, the administrator will make the assignment in accordance with 8 AAC 45.430.

8 AAC 45.550. Plans.

. . . .

(b) No later than 90 days after the date of the employee’s referral to the rehabilitation specialist for development of a reemployment plan, the rehabilitation specialist whose name appears on the referral letter shall submit 

(1) the plan . . . ; or 

(2) a report, together with medical documentation attached, that shows the employee’s medical condition has changed since the start of efforts to develop the employee’s reemployment plan, and that the employee is currently unable to participate in plan activities . . . ;

(c) If the employee and the employer fail to agree to the reemployment plan written under (a)(8) of this section, either party may request the administrator to review and approve the plan.  Within 14 days after the administrator receives the plan for review, the administrator will 

(1) approve the plan and notify the parties by certified mail; 

(2) deny the plan and notify the parties by certified mail; or 

(3) notify the parties that the plan is incomplete and request additional information from the parties before making a decision on the plan. 

(d) If the administrator requests additional information, the administrator will make a decision within 14 days after the additional information is received, and notify the parties by certified mail.

ANALYSIS
Shall the RBA’s August 24, 2010 determination finding Employee eligible for reemployment benefits be modified?

Employee was originally found eligible for reemployment benefits in 2010 based on the prediction of his then treating physician, Dr. Sticha, Employee would not have the physical capacities to return to previously held jobs.  More recently, both Employee’s current treating physician, Dr. Coetzee, and Employer’s medical evaluator, Dr. Cederberg, have reviewed numerous SCODDOT job descriptions and opined Employee now has the physical capacities to return to certain occupations.  While this evidence, standing alone, might warrant modification of the original eligibility determination, other questions and concerns arose at hearing regarding the reliability of those reports and the sufficiency of the record.  

First, Employee credibly testified he is still under lifting and standing restrictions and cannot return to work.  Dr. Coetzee’s job approvals indicate he has changed his opinion since he last saw Employee on July 21, 2011, nearly two years ago.  His job description approvals are dated earlier this year, apparently a year and a half after having last seen Employee.  Additionally, when Dr. Coetzee did see Employee on July 21, 2011, he ordered continued restrictions and his report clearly states he thought a functional capacity evaluation was appropriate to see if Employee could pursue work options.  Mr. Dickerson’s August 23, 2011 letter to Employer’s adjuster also references Dr. Coetzee’s July 21, 2011 report recommending a functional capacity evaluation.  There is no evidence in the record the evaluation was ever performed.  Furthermore, Mr. Dickerson’s October 2, 2011 “closure” report is quite explicit concerning Dr. Coetzee’s opinion Employee would “ruin” his ankle if he returned to welding.  That same report also makes clear Dr. Coetzee did not think Employee was capable of performing moderate duty work and yet each of the recently approved job descriptions involves moderate duty work.  Therefore, it is unclear on what basis Dr. Coetzee is approving the job descriptions.  Perhaps, with the passage of time since Dr. Coetzee last saw Employee, he might be confusing Employee with another of his patients.  Perhaps Dr. Coetzee has seen Employee more recently than two years ago and the report is not in the record.  Perhaps Dr. Coetzee changed his mind on the need for a functional capacities evaluation.  In any event, as Employee’s treating physician, his opinions have the potential to be afforded considerable weight.  However, given Dr. Coetzee’s apparent reversal of his previous opinions, and given that the basis for his reversal is not apparent in the record, Dr. Coetzee’s job approvals are suspect and they are afforded little weight.  Further clarification of his opinions would be warranted before they can be relied upon.  Mauget.

Regarding Dr. Cederberg’s report and approvals, Employee contends his evaluation with Dr. Cederberg lasted just 15 minutes and his report did not include x-rays so it should be afforded little weight.  Employee’s point is well taken.  Dr. Cederberg’s report explicitly states: “[n]o outside films were available for my review.”  Even to a lay person, it would seem critical to review imaging studies to accurately evaluate the results of Employee’s ankle fusion, let alone render an opinion on Employee’s physical capacities to work in the wake of that surgery.  Furthermore, his report is a five page, cursory summary of the relatively few medical records that exist in this case and his examination of Employee is described in a single, short paragraph.  Consequently, his report and job approvals are also afforded little weight.

However, while Employee may or may not be mistaken on the details of his reemployment plan, to the extent there was one, he was credible concerning his lifting and standing restrictions.  
AS 23.30.122.  His testimony is also supported by Dr. Coetzee’s July 21, 2011 report and Mr. Dickerson’s October 2, 2011 report, which both mention Employee’s restrictions.  Id.  As mentioned above, there are no later documents that show Dr. Coetzee ever lifted Employee’s restrictions.  Id.  His point is also well taken on the lack of a physical capacities evaluation, discussed above.  Therefore, the evidence is insufficient to warrant modification of the RBA’s August 24, 2010 determination.  AS 23.30.130.

In addition to the matter of Employer’s instant petition, an ancillary issue also arose at hearing with respect to Employee’s reemployment plan.  At hearing Employee essentially alleged he was effectively denied a benefit he had been found eligible for, specifically job retraining, because his rehabilitation specialist was “incompetent.”  Just as Drs. Coetzee’s and Cederberg’s job approvals raised questions and concerns, so too does the vocational rehabilitation record.  First, there are questions regarding Employee’s physical capacities and how they might relate to the type of work he has done in the past.  Employee testified at hearing he worked in the fabrication industry and the record is clear he specifically worked as a welder.  However, Employee testified he cannot climb scaffolding or walk on roofs.  It is not understood what, if any, relationship climbing scaffolding and walking on roofs has to working as a welder doing metal fabrication work, since our understanding is metal fabrication work is primarily performed in a shop environment.  Perhaps climbing scaffolding and walking on roofs were job requirements at one of Employee’s previous jobs before he worked as a welder in the fabrication industry.  Further clarification is needed regarding potential relationships between Employee’s potential physical restrictions and his work history.  AS 23.30.041(e).  

Second, Employee testified his vocational rehabilitation plan called for job retraining in “marketing,” however, Mr. Dickerson’s documents clearly state the plan was in computer and voice networking.   Regardless, it is not clear whether retraining in either of these fields will enable Employee to earn a remunerative wage.  Mr. Dickerson also shared this concern once he became familiar with the requirement under Alaska’s Act.  Therefore, it should be determined whether retraining Employee in either marketing or computer and voice networking would enable Employee to earn a remunerative wage.  AS 23.30.041(i); AS 23.30.041(r)(7).  

Third, there are unanswered questions concerning plan development.  Following Mr. Dickerson’s “closure report,” the adjuster sent the RBA a fax requesting his intervention to get the reemployment plan “back on track.”  She then followed up again on December 19, 2011 and suggested the RBA consider appointing another rehabilitation specialist.  The adjuster stated she had provided Employee with the RBA’s telephone number and advised the RBA Employee might call him.  Then, the reemployment record suddenly goes silent, a year and a half ago.  It is unknown whether Employee ever did call the RBA or vice versa.  The record is not clear why reemployment efforts ceased following Mr. Dickerson’s October 2, 2011 report.  The adjuster contended Mr. Dickerson just “gave up” on plan development, Mr. Dickerson contended Employee was not interested in participating in the plan and Employee contends Mr. Dickerson was “incompetent.”  

Something clearly went awry with the reemployment process long before Employer filed its instant petition for modification.  Employee may have a point here as well.  Was he effectively denied a benefit he was entitled to or, did he quit participation in the plan, in violation of AS 23.30.041(h), as Mr. Dickerson alleged?  Should the RBA have appointed a new rehabilitation specialist as the adjuster suggested because Mr. Dickerson was incompetent or because he “gave up” on the plan?  8 AAC 45.542; 8 AAC 45.430(c).  Notwithstanding Mr. Dickerson’s “closure report,” why did plan development cease and why was a plan never submitted?  AS 23.30.041(h); 8 AAC 45.550.  These issues are squarely within the province of the RBA’s expertise and authority.  
AS 23.30.041(b).  Therefore, in order to best ascertain and ensure the parties’ rights with respect to vocational rehabilitation, Employee’s case will be referred back to the RBA for him to take whatever action he determines appropriate.  AS 23.30.135(a). 

CONCLUSION OF LAW
The RBA’s August 24, 2010 determination finding Employee eligible for reemployment benefits will not be modified.

ORDER

1) Employer’s February 6, 2013 petition for modification is denied.

2) Employee’s case is referred back to the RBA for further evaluation and action as he may deem appropriate.

Dated in Fairbanks, Alaska on July 3, 2013.
ALASKA WORKERS’ COMPENSATION BOARD




__________________________________
                           



Robert Vollmer, Designated Chair




__​​​​​​​​​​​​​​​​​​​________________________________




Krista Lord, Member

__​​​​​​​​​​​​​​​​​​​________________________________
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RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent board action, whichever is earlier.
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I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RANDY STEWART employee / respondent v. DELTA INDUSTRIAL SERVICES, INC., employer; COMMERCE & INDUSTRY INSURANCE CO., insurer / petitioners; Case No. 200609591; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties this 3rd day of July, 2013.
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