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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CHARLAYNE W. O'BRIEN, 

                                                 Employee, 

                                                 Applicant

                                                   v. 

CENTRAL PENINSULA 

GENERAL HOSPITAL,

                                                Employer,

                                                   and 

WAUSAU UNDERWRITERS 

INSURANCE.
                                               Insurer,

                                               Defendant.
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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200701733
AWCB Decision No.  13-0079
Filed with AWCB Anchorage, Alaska

on July 15, 2013


Charlayne  O’Brien’s October 10, 2012 petition requesting additional time to prepare for hearing on her October 22, 2008 workers’ compensation claim was heard on February 20, 2013, in Anchorage, Alaska, a hearing date selected on January 14, 2013.  Ms. O’Brien (Employee) is self-represented, appeared telephonically, and testified.   Attorney Nora Barlow represents Central Peninsula General Hospital and its insurer, Wausau Underwriters Insurance (collectively, Employer).  The record was held open to receive updated medical and surgical records.  On February 28, 2013, the designated chairperson was called out of state on a family emergency.  Additional medical records were filed on February 28, 2013 and March 7, 2013.  The record closed when the board next met after the chairperson’s return, on May 21, 2013.

ISSUES

Employee contends her health, including recent spinal surgery, has prevented her from preparing for hearing, and seeks additional time, at least eight to twelve months, to prepare her case and bring it to hearing.  Employer opposes and asks the Board to instead provide a short deadline be set within which Employee must act or suffer dismissal of her claim.

Should Employee be granted additional time to prepare for and bring her case to hearing?

FINDINGS OF FACT

The following relevant findings of fact and factual conclusions are established by a preponderance of evidence:

1) On January 30, 2007, Employee reportedly injured her “neck” and “[left] side” “[s]liding patient up in bed & holding pt. lying on his side for clean up,” while employed as a physical therapist with Central Peninsula Hospital in Soldotna, Alaska.  Employer accepted the claim.  (Report of Injury, signed February 8, 2007; Record.).

2) In April 2007, Employee underwent cervical fusion surgery.  (O’Brien; Record).  

3) On August 14, 2007, Employer filed a Controversion Notice, denying massage therapy based on a report from Employer’s physician (EME), Thomas S. Dietrich, M.D..  (Controversion Notice, dated August 7, 2007).

4) On February 28, 2008, Employer filed a Controversion Notice denying temporary total disability benefits and further medical treatment.  (Controversion Notice, dated February 22, 2008).

5) On April 11, 2008, Employer filed a Controversion Notice denying benefits related to Employee’s low back, stating Employee’s low back is not an accepted injury under this claim, and only injury to Employee’s cervical spine was accepted.  (Controversion Notice, April 3, 2008).
6) On May 23, 2008, Employer filed a Controversion Notice denying “ongoing medical treatment for the neck per the IME reports.  In addition, employer’s liability is limited to the cervical spine only.”  (Controversion Notice, May 15, 2008).

7) In September, 2008, Employee underwent bilateral sacroiliac fusion.  (O’Brien; Medical records).

8) On October 22, 2008, Employee, through counsel, filed a claim for injuries to her neck and back sustained while assisting a patient on January 30, 2007.  Employee sought temporary total disability benefits (TTD) from January 29, 2008 and continuing; permanent partial impairment benefits (PPI) greater than 3%; and medical and related transportation benefits.  She alleged unfair and frivolous controversion, and sought penalty, interest, attorney fees and costs. (Report of Injury; Claim, October 22, 2008).

9) On November 12, 2008, Employer filed an Answer to the claim, and a Controversion Notice, denying any further benefits were due Employee.  (Answer, Controversion Notice, November 12, 2008).  

10) On November 17, 2008, Employee filed a Petition for an SIME.  (Petition, November 17, 2008).

11) At a January 13, 2009 prehearing conference, the parties stipulated to an SIME, and procedures for preparing the SIME binders were ordered.  The SIME binders were supplemented several times.  Disputes concerning the contents of the SIME binders arose and would continue through 2011. (Prehearing conference summary, January 13, 2009; Employer’s Petition to Exclude from SIME binders, February 25, 2009; Employee’s Petition to Exclude from SIME binders, February 25, 2009; Employer’s Objection to Affidavit of Service, March 3, 2009; Employer’s Answer to Employee’s Petition to Exclude, March 18, 2009; Employee’s Opposition to Employer’s Petition to Exclude, March 19, 2009; Affidavits of Service of SIME binders and Supplemental binders, Oppositions, various dates through 2011).

12) On January 19, 2010, Employee filed an Affidavit of Readiness for Hearing (ARH) on her October 22, 2008 claim.  (ARH, dated January 18, 2010).

13) On January 28, 2010, Employer objected to Employee’s ARH, requesting a prehearing conference in order to establish a mutually agreeable time for hearing.  (Affidavit in Objection to ARH, January 28, 2010).

14) At a March 30, 2010 prehearing conference, Employee’s claim was set for oral hearing on November 3, 2010.  The issues for hearing were identified as TTD from January 9, 2008 and continuing, PPI greater than 3%, Medical and Transportation costs, penalty, interest, attorney fees and costs.  (Prehearing conference summary, March 30, 2010).

15) On September 27, 2010, the parties stipulated to cancel the November 3, 2010 hearing, contending Employee has been hospitalized twice, presumably since the hearing date was set, with severe back pain, there was insufficient evidence at the time to determine whether Employee’s pain and hospitalizations were work-related and whether additional medical opinions, including an SIME, were needed.  Based on the parties’ representations and stipulation, good cause was found to continue the hearing and the November 3, 2010 hearing date was cancelled.  (Stipulation to Cancel November 3, 2010 Hearing, Order, September 29, 2010).   

16) On February 7, 2011, Employee, through counsel, filed a Petition Requesting Additional Time to Prepare for Hearing, stating:

On January 30, 2007 Ms. O’Brien was injured at work.  Her neck and back were treated.  The carrier paid compensation for her neck.  She filed a claim for her back.  The carrier controverted her back.  She timely requested a hearing.  Doctor’s depositions confirmed that her back was injured in the same 2007 injury as her neck and that the September 2009 sacroiliac surgery had successfully treated her condition.  A hearing was scheduled for November 3, 2010.

In June of 2010 Ms. O’Brien attempted to return to work.  At work she began experiencing excruciating pain.  To date doctors have been unable to agree on the cause of that pain.  However, an MRI has been read to rule out the sacroiliac condition as the cause of the pain.  On September 29, 2010 the November 2010 hearing was cancelled to allow for the development of more medical information.  However AS 23.30.110(h) provides that the continuance “renders the request for hearing inoperative.”  Presently Ms. O’Brien lacks the “necessary evidence to be prepared for a hearing.”  Kim [v. Alyeska Seafoods, Inc., 197 P.3d (Alaska 2008)] determined that in such a situation “the claimant must inform the Board of the reasons for the inability to do so and request additional time to prepare for the hearing.”  With this petition Ms. O’Brien is doing just that. (Petition Requesting Additional Time to Prepare for Hearing, February 7, 2011).

17) On February 24, 2011, Employer filed another Controversion Notice, denying all benefits based on an EME addendum authored by Stephen Fuller, M.D.  (Controversion Notice, dated February 23, 2011). 
18) On March 2, 2011, Employee’s attorney withdrew.  (Withdrawal of Attorney, dated February 25, 2011).

19) Between January 2009 and April, 2011, the SIME binders grew from over 800 to over 1400 (Workers’ Compensation database, Judicial Entry Screen).

20) In April and May, 2011, Employee filed Petitions for a Protective Order concerning a personal diary (April 5, 2011, April 22, 2011), a Petition Objecting to Supplementing the SIME binders (April 22, 2011) , and a petition asking for time to sign proffered releases until a prehearing conference scheduled in early May.  (April 22, 2011).  Employer filed objections. (Petitions; Employer Objections, April 27, 2011). 

21) At the May 11, 2011 prehearing conference, the board designee explained to Employee the date and body part limitations on medical releases, and ordered her to either sign them as represented to him by Employer or file a petition for protective order.  In response to Employee’s question how long she had to file an ARH, the designee explained she had two years from the first Controversion filed after her first claim, but there were exceptions and exclusions which might toll the time for requesting a hearing that must be determined by the board, not the designee.  Employer stated it planned on filing an ARH.  Employee asked what she should do if Employer filed an ARH and she was not ready for hearing.  The designee explained she could file an opposition.  (Prehearing conference summary, May 11, 2011).
22) On May 20, 2011, Employee filed a Petition for Protective Order on Employer’s proposed medical release.  Employer opposed.  (Petition, dated May 16, 2011; Objection, June 6, 2011).
23) At a June 22, 2011 prehearing conference, the releases were discussed, modifications were agreed upon, and the board designee ordered Employee to sign.  Employee noted she was scheduled for two-level disc replacement surgery in Bogen, Germany with a Dr. Bertagnoli, was leaving on July 12, 2011, surgery was scheduled for July 15, she was scheduled to return on August 4, and would need additional time to recuperate after returning.  Employee asked about the deadline for requesting a hearing.  The designee reported the parties discussion:
Ms. Barlow said she would review the file and send Ms. O’Brien and the Board a letter with her opinion as to when the deadline is.  While any final answer must come from the Board after a hearing, the designee will attempt to provide Ms. O’Brien enough information that she can protect her rights.  The basic rule is that an employee has two years (730 days) from the first post-claim Controversion to request a hearing. Here, Ms. O’Brien’s claim is dated 10/22/2008.  ER’s first post-claim Controversion was filed 11/12/2008.  Ms. O’Brien’s former attorney filed an affidavit of readiness for hearing (ARH) on 1/19/2010, or 433 days after the Controversion.  However, when a hearing has been set and is canceled or continued at the employee’s request, the time starts to run again.  Whether the joint stipulation to continue the hearing that was approved on 9/29/2010 was enough to re-start the clock is an open question.  Assuming that it was, Ms. O’Brien has 297 days (730 days – 433 days) from 9/29/2010 to file another ARH – or until 7/23/2011.  That would be the earliest date that the time would run.  However, in Kim v. Alyeska Seafoods, Inc., 197 P.3d 193, 198 (Alaska 2008) the Supreme Court said that if an employee could not truthfully say they were ready for hearing, filing a statement saying why they were not ready and that they needed more time to prepare was all that was required.  Here, Ms. O’Brien’s former attorney filed just such a statement on 2/7/11.  Again, while only the Board can answer the question with certainty, it appears to the designee that Ms. O’Brien has at least until 7/23/2011 to request a prehearing (sic).  The designee suggested that as a matter of caution, Ms. O’Brien file an ARH, but note that while she was requesting a hearing, she was not currently ready.  
24) On July 13, 2011, Employee filed an Affidavit of Readiness for hearing on her claim, with a Petition for additional time to prepare for a hearing, stating she cannot truthfully state she is ready for hearing “due to the fact that evidence regarding her back injury . . . is still being gathered . . . [and she] is scheduled for two level disc replacement surgery by Dr. Bertagnoli in Germany.  When she is medically able to, she will provide the necessary medical evidence to verify that she is ready for a hearing.  With this letter attached to her [ARH, Employee] is protecting her rights to prevent her claim from being time barred.  She is also stating the reasons why she needs additional time to prepare for the hearing.”  She also filed a Request for Conference, for a date after August 4, 2011, her scheduled return date from Germany following surgical disc replacement.  (ARH, Petition; Request for Conference).
25) On July 21, 2011, Employer filed an Objection to Employee’s Affidavit of Readiness for Hearing, requesting a prehearing conference in order to establish a mutually agreeable time for a hearing, and filed Employer’s Affidavit of Readiness for hearing on Employee’s claim. (Objection, July 21, 2011; ARH, July 21, 2011).
26) A notice setting a prehearing conference for September 21, 2011, was mailed to the parties on August 1, 2011.  (Request for Conference; Workers’ Compensation database, Judicial screen).
27) The September 21, 2011 prehearing conference was re-scheduled by a workers’ compensation technician to November 16, 2011.  No reason for the re-scheduling is noted in the record.  (Workers’ compensation database, Judicial screen).

28) The November 16, 2011 prehearing conference was re-scheduled to January 10, 2012, when Employer’s representative failed to appear, and when reached by telephone noted her mistaken belief it had been continued.  Employee had called in for the scheduled prehearing conference.  (Prehearing conference summary, November 16, 2011).
29) At the January 10, 2012 prehearing conference Employee advised she was returning to Germany for another disc replacement.  Employer asked for the medical records for the previous Germany disc procedure.  Employee agreed to send them as soon as she had compiled them. (Prehearing conference summary, January 10, 2012).

30) On January 30, 2012, Employer filed a Substitution of Counsel, substituting the law firm Burr, Pease & Kurtz as counsel for Employer, in place of DeLisio, Moran, Geraghty & Zobel.  (Substitution of Counsel).

31) On September 13, 2012, Employer filed a Controversion Notice denying all benefits, alleging Employee failed to sign and return records releases sent to her on February 17, 2012.  (Controversion Notice, September 13, 2012).

32) On September 14, 2012, Employer filed a Petition to Dismiss Employee’s claim for failure to comply with discovery.  Employer’s petition alleged Employee was sent a new set of records releases on February 12, 2012, and had failed to sign and return them.  On September 18, 2012, Employer requested a prehearing conference.  (Petition, dated September 13, 2012; Request for Conference, September 18, 2012).

33) On October 10, 2012, Employee filed a “Petition” responding to Employer’s Petition to Dismiss and Request for Conference.  Employee wrote:
I am not failing to comply with discovery.  At the last pre-hearing dated 1/10/12 Ms. Barlowe (sic) was aware of my upcoming trip to Germany for my second disc replacement surgery.  I departed for Germany 2/13/12 for pre-surgical care and the date of my surgery was 2/17/12.  Ms. Barlowe’s firm sent medical releases to my home 2/17/12.  I remained in Germany for follow-up care and departed 3/6/12.  As recommended by my physician Dr. McIntosh (see attached letter 1/3/12) I made a stopover at my parent’s home where I could receive post-op assistance and walk without concerns of ice & snow.  My husband sent a letter dated 2/26/12 to Ms. Barlowe informing her I was not home.  This letter was also sent to AWCB in Anchorage.

I have complied with signing records releases, however due to Ms. Barlowe’s (sic) change in law firms from Delisio, Moran & Geraghty & Zobel to Burr, Pease & Kurtz, apparently another set of medical releases was required.  This has placed additional pressure and physical burden upon me attempting to recover from two back surgeries in the last year.  I signed the release July 25th, however the drive to the bank and wait for a notary is (sic) itself aggravated my back condition.  I was unable to stand in line at the post office and send this registered mail.  This attempt to push my body past what it can tolerate, as well as others, have caused a significant decline in my status currently.

Throughout my case I have signed releases in a timely fashion.  The only other occasion of concern was when the wording of the release changed and it appeared too broad.  Due to my pro se status I requested a conference prior to signing these new releases.  This occasion was clarified at conference and was no longer a concern.  

It is not my intent to delay proceedings or frustrate Ms. Barlowe (sic).  I have had four major spine surgeries since my injury 1/30/07.  My primary focus remains to be on recovery.  I continue to need assistance preparing these documents as my records are not organized.  I require people to mail this letter and drive me to therapy because of this aggravation.

Dr. McIntosh feels that the pressure of this case is not conducive to my healing at this point in time.  I would like to request that additional time for hearing is considered before the next conference.  I am requesting at least 8-12 months.  The therapists who have evaluated me state I am extremely weak and it is difficult to progress exercises without aggravating my condition.  . . . Please see attached 2 letters from Dr. McIntosh dated 1/3/12, 8/17/12; copy of medical release 7/30/12.
34) Employee’s pleading contained a copy of a signed and notarized Release of Medical Information authorizing any medical provider, and listing 25 by name, to provide any medical records pertaining to Employee’s neck and back, dating back to January 30, 1997, to Employer’s new law firm, Burr, Pease & Kurtz.  Also attached were the two letters from Dr. McIntosh.  Dr. McIntosh’s January 3, 2012 letter reads:

To Whom it May Concern:

Re:  Charlayne O’Brien

DOB:  11-7-62

At Charlayne’s 12/28/11 office visit, we discussed her upcoming L5-S1 disc replacement surgery in Germany.  After her trip to Germany and surgery, it would be, in my opinion, advisable that she spend a month at her mother’s and father’s home where she can recover and be taken care of as needed, and also where she can increase her activity by walking outside in a part of the world where there is no snow.  If she comes back home to Alaska, she will not be able to walk outside the house due to icy and snowy conditions.  She is still recovering from her previous surgery and this second surgery will require perhaps more recovery time.  (Dr. McIntosh, January 3, 2012).

     Dr. McIntosh’s August 17, 2012 letter states:

Charlayne had an office visit with me on 8/15/12.  Unfortunately, she has had deterioration in her back pain and functional status.  She is quite upset about this, has a lot of anxiety due to this, and does not think she can handle any “legal battles” until her condition improves.  I agree with her.  (Dr. McIntosh, August 17, 2012).

35) On October 10, 2012, a notice of prehearing conference scheduled for November 28, 2012, was mailed to the parties.  The workers’ compensation technician scheduling the prehearing conference telephoned Employee informing her she could attend the November 28, 2012 prehearing conference telephonically and her request for an eight to twelve month continuance would be discussed.  (Workers’ Compensation database, Judicial screen).  

36) On October 24, 2012, Employer filed an Opposition to Employee’s Petition, acknowledging employee’s July 25, 2012 signed medical release mooted Employer’s September 14, 2012 Petition to Dismiss Employee’s claim, but  objecting to Employee’s request for an eight to twelve month continuance of proceedings. (Opposition, October 24, 2012 at 3).

37) The November 28, 2012 prehearing conference was continued at Employer’s request due to a death in Ms. Barlow’s family, and was rescheduled for December 6, 2012.  (Workers’ Compensation database, Judicial screen).

38) On December 6, 2012, Employee called in at the time scheduled for the prehearing conference.  She requested the conference be cancelled stating she had just had emergency unplanned surgery, was in tremendous pain, and on medication that would make it very difficult, if even possible, for her to participate in the prehearing conference.  Employer expressed concern that this case “is getting away from the Board” and asked that an immediate hearing be scheduled on its Petition to Dismiss Employee’s claim, and on Employee’s Petition to Continue the matter for “6-9 months” (sic).  The board designee scheduled another prehearing conference for January 14, 2013, at which time the “Petitions of the parties will be addressed or set on for a procedural hearing.”  The designee further stated that absent a stipulation to a continuance, there would be no further continuances without a written note from a medical provider stating Employee could not attend. (Prehearing conference summary, December 6, 2012). 
39) It is noted that of five requests for continuances of scheduled prehearing conferences, one was by mutual agreement, one appears to have been administrative, one was to accommodate Employee and two were to accommodate Employer.  (Findings of Fact 15, 27, 28, 37, 38). 
40) At the January 14, 2013 prehearing conference, Employer acknowledged Employee had returned the medical release and Employer was withdrawing its Petition to Dismiss.  A procedural hearing was scheduled for February 20, 2013 to address Employee’s Petition for additional time to prepare for and bring her case to hearing while her medical condition stabilized.  (Prehearing conference summary, January 14, 2013).
41) Employee filed two letters from her physicians:  her orthopedic spine surgeon, Steven Craig Humphreys, M.D., and her primary care provider, Marguerite McIntosh, M.D.  On January 21, 2013, Dr. Humphreys wrote:
I have been following the care of Charlayne O’Brien since September 6, 2011.  Charlayne underwent artificial disc replacement spine surgeries in Germany L4-5 July 2011 and then L5-S1 February 2012 that were unsuccessful and have necessitated my placing a spine stimulator device November 30, 2012 with battery replacement surgery December 4, 2012.  Charlayne currently appears ill and in severe pain.  She has lost substantial muscle tone due to pain and her mostly bed bound homebound status.  I will be performing a two level L4-S1 fusion on January 29, 2013 to help alleviate pain and improve her function.  As a consequence of fusion surgery I anticipate Charlayne will need to rest and recuperate at least for the next few months. Please excuse her accordingly from any legal or hearing detractors (sic) related to her work injury of January 30, 2007.  (Dr. Humphreys, January 21, 2013).

On January 23, 2013, Dr. McIntosh wrote:

I have been the primary family physician of Charlayne O’Brien since approximately 1996.  She has always been honest and motivated about her care regarding her work injury of January 30, 2007 and I have followed her case closely.  Unfortunately Charlayne’s neck and back were injured while performing 3 lifts on a very heavy man in the ICU.  Due to this injury Charlayne underwent cervical fusion in 2007; however her low back injury has been the most disabling.  SI fusion in 2008 gave some relief.  An attempt to perform work hardening and determine work capabilities, necessitated hospitalization for approximately 22 days in 2010 due to incapacitating back pain.

After much deliberation by several physicians about the correct diagnosis and treatment, Charlayne was referred to a world renowned specialist in the field of disc replacement and underwent two separate surgical procedures in 2011 and 2012.  Unfortunately the first artificial disc replacement appears to have moved out of alignment causing severe muscle spasm throughout her low back.  At this time Dr. Craig Humphreys has scheduled a 2 level lumbar fusion on January 29, 2013 to assist with alleviating her pain.  Charlayne has suffered a severely weakened state since 2010, and has been primarily bedridden and homebound for most of this time.  Charlayne has also required significant amounts of medication which she tries to use conservatively where permitted.

Charlayne has not been able to find adequate legal representation due to her complicated case.  Following her surgery I expect that it will take several months to regain her strength and reduce her medication, so please excuse her from any legal matters at this time.  (Dr. McIntosh, January 23, 2013).
42) At the February 20, 2013 hearing on her Petition to continue proceedings in this case, Employee testified credibly she underwent a two level lumbar fusion on January 29, 2013, and after a five day hospitalization was discharged home on several medications, including oxycontin and Neurontin for pain, oxycodone for breakthrough pain, Baclofen for muscle spasm, and valium; was prescribed a back brace; instructed to begin activities as tolerated; and to follow-up in four weeks.  She testified that other than one doctor visit, she has not been out of the house since she was discharged from the hospital, she tries to dress most days, and go downstairs from her bedroom once or twice daily, but remains extremely weak.  She relies on her husband to drive her to the doctor, and to prepare meals, although he also works.  She stated she was told it would take six to eight weeks before her bones would begin to knit, after which she could begin to build muscle strength.  From her experience with her cervical fusion, she stated, it takes one to two years to recover from fusion surgery, and while she recognizes a continuance of that length of time is disfavored, and she doesn’t expect to be fully recovered to prepare for and present her case at hearing, she needs additional time to recover in order to be able to sit, stand and lean.  (O’Brien).
43) Employee sounded tired and slow during her telephonic testimony, but exhibited an understanding of her complicated medical history, understood the purpose of the hearing when it was explained to her, and competently stated her case for additional time to prepare for a hearing on the merits of her claim.  (Observation).  
44) The medical records, and Employee’s testimony demonstrate Employee has had at least six spinal surgeries following the work injury:   (1) Two level cervical fusion in April 2007; (2) Bilateral sacroiliac joint surgery in September, 2008; (3) One level lumbar disc replacement in January, 2011; (4) Second level lumbar disc replacement in February, 2012; (5) Spinal cord stimulator (SCS) implant in November, 2012; (6) SCS battery pack replacement in December, 2012;  and (6) Two-level lumbar fusion on January 29, 2013.  (O’Brien; medical records).

45) The last Medical Summary filed prior to the February 20, 2013 hearing was filed on December 5, 2012, and contained records from Employee’s February, 2012 second disc replacement surgery. (Medical Summary, December 5, 2012).
46) Employer admitted at hearing it had additional medical records in its possession it had not filed on a Medical Summary.  (Employer representation, February 20, 2013).
47) Employer was ordered to file on a Medical Summary all additional medical records in its possession before the record would close.  (Record).
48) The first of two Medical Summaries filed following the oral order at hearing was filed on February 28, 2013 and contained medical records from a February, 2011 consult with Dr. Delamarter at Cedar Sinai Medical Center in Los Angeles, California.  The second Medical Summary filed following the oral order was filed on March 7, 2013, and contained medical records from Dr. Humphreys from November 5, 2012, through Employee’s January 24, 2013 pre-operative examination, and a January 29, 2013, post-operative x-ray report reflecting the fusion surgery took place, corroborating Employee’s testimony and Dr. Humphreys’ and Dr. McIntosh’s letters concerning Employee’s upcoming two level spinal fusion surgery.  No operative report was included, nor follow-up chart notes.  The March 7, 2013 Medical Summary purports to contain an October 23, 2012 Operative Report from Dr. Stinson, but the report was not contained in the Medical Summary.  (Medical Summaries, February 28, 2013, March 7, 2013; observation).
49) While Employer argued delays have caused it “considerable prejudice,” it did not provide examples, or explain how it has or will suffer prejudice by Employee’s request for additional time to prepare for hearing, nor is any discernible.  (Observation).
50) While reviewing relevant parts of the file in this case in order to prepare this Decision and Order, it was discovered that on February 18, 2011, Employer filed a copy of a June 10, 2003 Report of Injury (ROI), reflecting Employee reporting injury to her “Back, SI Bilat” from “lifting a patient max (A) w/c to mat” while employed as a physical therapist with Central Peninsula General Hospital.  The hospital’s workers’ compensation insurance carrier at that time was Alaska National Insurance Company, not Wausau Underwriters, the carrier at the time of Employee’s 2008 injury, the subject of this claim.  The ROI notes Employer knew of Employee’s back injury on the day it occurred, Employee left work on the date of injury, returned the following day, and lost no compensable time from work.  The ROI notes Employee had been employed with Central Peninsula Hospital since February 8, 2002.  Employee’s 2003 back and sacroiliac injury was assigned AWCB Case No. 200308494.  (Notice of Filing, February 18, 2011, containing June 10, 2003 ROI).  
51) Because Employee suffered an injury to her back and bilateral sacroiliac joints in 2003, the same body parts reportedly injured in 2008, it is appropriate to consider whether the 2003 and 2008 injury cases should be joined, and whether the Employer’s insurer in 2003, Alaska National, should also be joined as a party defendant under 8 AAC 45.040.
PRINCIPLES OF LAW
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.110. Procedure on claims. . . .


. . .

(c) Before a hearing is scheduled, a party seeking a hearing shall file a request for hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

AS 23.30.110(c) requires an employee, once a claim has been filed and controverted by the employer, to prosecute the employee’s claim in a timely manner.  Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1124 (Alaska 1995).  AS 23.30.110(c) provides if an employee does not request a hearing within two years of an employer’s filing of a notice controverting an employee’s claim, the employee’s claim is denied.

In Kim v. Alyeska Seafoods, Inc., the Alaska Supreme Court, examining the legislative history of §110(c), concluded the primary purpose of requiring an affidavit of readiness for hearing was to create guidelines for the orderly conduct of public business, to address delays in getting disputed cases before the Board, and to address “the [B]oard’s problems in timely docketing cases for hearing.”  Id. at 197.  It held §110(c) is a procedural statute which “sets up the legal machinery through which a right is processed” and “directs the claimant to take certain action following controversion,” and is thus directory only, not mandatory.  In the absence of significant prejudice to the other party, substantial compliance with the statute, rather than strict compliance, is necessary.  197 P.3d 193, 196 (Alaska 2008).  

Substantial compliance with §110(c) exists where a claimant is unable to file a truthful affidavit stating he or she is ready for an immediate hearing, and asks the Board for additional time in which to prepare for hearing.  Id. at 198.  Where a request for additional time is filed, the time is tolled until the Board decides whether to allow the claimant more time to pursue the claim.  Id.  If the Board agrees to allow the claimant more time, it must specify the amount of time granted.  If the Board denies the request for more time, the two-year time limit resumes, and the claimant has only the remainder of that time period to file the affidavit of readiness for an immediate hearing.  Id. 

In Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 911, the Court, likening AS 23.30.110(c) to a statute of limitations, noted such defenses are "generally disfavored," and neither "the law [n]or the facts should be strained in aid of it."  The Kim Court re-affirmed this legal tenet.  Kim at 198.  

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board’s authority to hear and determine questions in respect to a claim is “limited to the questions raised by the parties or by the agency upon notice duly given to the parties.”  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  The board has discretion to raise questions sua sponte with sufficient notice to the parties.  Summers v. Korobkin Constr., 814 P.2d 1369, 1372 n. 6 (Alaska 1991).  
8 AAC 45.040. Parties. 

. . .

(c) Any person who may have a right to relief in respect to or arising out of the same transaction or series of transactions should be joined as a party. . . .  

(d) Any person against whom a right to relief may exist should be joined as a party. 

. . .

(f)  Proceedings to join a person are begun by


(1) a party filing with the board a petition to join the person and serving a copy of the petition, in accordance with 8 AAC 45.060, on the person to be joined and the other parties; or


(2) the board or designee serving a notice to join on all parties and the person to be joined.

(g)  A petition or a notice to join must state the person will be joined as a party unless, within 20 days after service of the petition or notice, the person or a party files an objection with the board and serves the objection on all parties.  If the petition or notice to join does not conform to this section, the person will not be joined.

(h)  If the person to be joined or a party


(1)  objects to the joinder, an objection must be filed with the board and served on the parties and the person to be joined within 20 days after service of the petition or notice to join; or


(2)  fails to timely object in accordance with this subsection, the right to object to the joinder is waived, and the person is joined without further board action.

(i)  If a claim has not been filed against the person served with a petition or notice to join, the person may object to being joined based on a defense that would bar the employee’s claim, if filed.

(j)  In determining whether to join a person, the board or designee will consider


(1)  whether a timely objection was filed in accordance with (h) of this section;


(2)  whether the person’s presence is necessary for complete relief and due process among the parties;


(3)  whether the person’s absence may affect the person’s ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations;


(4)  whether a claim was filed against the person by the employee; and


(5)  if a claim was not filed as described in (4) of this subsection, whether a defense to a claim, if filed by the employee, would bar the claim.

8 AAC 45.052.  Medical summary.  (a) A medical summary on form 07-6103, listing each medical report in the claimant’s or petition’s possession which is or may be relevant to the claim or petition, must be filed with a claim or petition.  The claimant or petitioner shall serve a copy of the summary form, along with copies of the medical reports, upon all parties to the case and shall file the original summary form with the board.

. . . 

(d) After a claim or petition is filed, all parties must file with the board an updated medical summary form within five days after getting an additional medical report.  A copy of the medical summary form, together with copies of the medical reports listed on the form, must be served upon all parties at the time the medical summary is filed with the board.  (emphasis added).

The Alaska Supreme Court has instructed the Board of its duties with respect to every applicant for compensation who appears before the Board: 

[A] workmen’s compensation board or commission owes to every applicant for compensation the duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.  Richard v. Fireman’s Fund Insurance Company, 384 P.2d 445 (Alaska 1963), cited with approval in Bohlmann v. Alaska Const. & Engineering, 205 P.3d 316, 319, n. 9 (Alaska 2009).

ANALYSIS
Should Employee be granted additional time to prepare for and bring her case to hearing?

Employee timely filed her affidavit of readiness for hearing.  In order to preserve her claim when she was unable to proceed given further scheduled surgeries, she followed the procedural requirements set out in Kim v Alyeska Seafoods, Inc., by filing a request for additional time to prepare her case for hearing, and explaining the basis for her request.  Furthermore, she followed the board designee’s instructions, set out in the December 6, 2012 prehearing conference summary, to file written documentation from medical providers to support a further continuance request.

Employee persuasively argued, and the medical evidence supports her assertions, that since her attorney withdrew on March 2, 2011, she has undergone at least four spinal surgeries: a second lumbar disc replacement, implantation of a spinal cord stimulator, replacement of the SCS battery pack, and on January 29, 2013, a two-level lumbar fusion.  She presented written evidence from her primary care provider Dr. McIntosh, and her spinal surgeon, Dr. Humphreys, that in January, 2013 she was very ill, in severe pain, had lost substantial muscle tone due to both pain and her bedbound, homebound status, has required significant amounts of medication, and would require several months following the lumbar fusion surgery to regain strength and reduce medications.  

Employer did not dispute these assertions, nor did it present evidence of any prejudice should Employee be granted additional time to recuperate from her fusion surgery before going to hearing.  Employee conceded Employee signed all of the medical releases Employer presented, and withdrew its petition to dismiss her claim for failure to sign releases.  These facts support granting Employee additional time to prepare for hearing and remain in compliance with AS 23.30.110(c). Kim.

Moreover, from a file review in this case a 2003 Report of Injury for an earlier injury to Employee’s “Back” and “SI Bilat” [bilateral sacroiliac injury], came to the panel’s attention.  Under 
8 AAC 45.040(c), any person who “may have a right to relief” in respect to or arising out of the same transaction or “series of transactions” “should” be joined as a party.  Under 8 AAC 45.040(d), any person against whom a right to relief “may” exist “should” be joined as a party.  With the exception of the 2008 accepted cervical injury, Employee’s 2008 injury reportedly involves the same body parts Employee injured while employed at Central Peninsula Hospital in 2003: her back and bilateral sacroiliac joints.  Because Central Peninsula Hospital was insured by a different workers’ compensation insurance carrier in 2003, and because there may be some relation between Employee’s 2003 and 2008 work injuries to her back and sacroiliac joints, to ensure complete relief and due process among the parties it may be necessary to join Employee’s 2003 injury with the 2008 injury, and to join Alaska National Insurance Company.  Because the issue of joinder was not addressed at the February 20, 2013 hearing, no decision with respect to joinder will be made at this time.  However, joinder is an issue which must be addressed, and further supports extending the time for setting a hearing date.  

Employee is advised that in order to have the 2003 and 2008 injuries joined, she will need to file a claim in AWCB Case No. 200308494.  A Claim form is enclosed for Employee’s use.  Richard v. Fireman’s Fund Insurance Company, 384 P.2d 445 (Alaska 1963).
CONCLUSIONS OF LAW
1. Employee will be granted additional time to prepare for and bring her case to hearing. 

2. While the amount of time necessary for the parties to prepare for hearing cannot be reasonably determined until a decision is made whether additional parties and claims should be joined, because Kim requires the Board to specify the amount of time granted to a claimant who has filed and been granted additional time to prepare for hearing, Employee is granted an additional eight months from issue date of this decision and order within which to bring her case to hearing.  A prehearing conference to establish the timeframes for filing witness lists, evidence and hearing briefs, and to set the hearing date will be scheduled to ensure a hearing date within this timeframe.  This order may require modification if claims and parties are joined.

3. A prehearing conference will be scheduled to address joining AWCB Case No. 200308494 with this case, and joining Alaska National Insurance Company as a party defendant.

ORDER
1. Employee’s request for additional time to prepare her case for hearing is GRANTED.  Employee is granted eight months from issue date of this decision and order to bring her case to hearing.  

2. A prehearing conference is scheduled for August 12, 2013, at 10:00 a.m., before Hearing Officer Linda M. Cerro, to discuss joining AWCB Case No. 200308494 with this case, and joining Alaska National Insurance Company as a party defendant.  Employee may participate telephonically. 

3. A prehearing conference is scheduled for October 21, 2013, at 10:00 a.m., before Hearing Officer Linda M. Cerro, for the specific purpose of setting the hearing date on Employee’s underlying claim or claims.  Employee may participate telephonically.
4. Within ten days of the issue date of this decision and order, Employer shall file on a Medical Summary any and all additional medical records in its possession.  
5. Within ten days of the issue date of this decision and order, Employer shall file on a Medical Summary a copy of Dr. Stinson’s Operative Report, purportedly attached to the March 7, 2013 Medical Summary, but apparently omitted.  
6. Within ten days of the issue date of this decision and order, Employer shall file on a Medical Summary a copy of Dr. Dietrich’s May 11, 2007 EME report.
Dated at Anchorage, Alaska on July 15, 2013.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
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Anna Subeldia, Clerk
�








1

