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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CHERYL G. COPPE, 

                                              Employee, 

                                                 Applicant,

                                                   v. 

UNITED PARCEL SERVICE, INC.,

                                              Employer,

                                               and 

LIBERTY INSURANCE CORP.,

                                              Insurer,

                                                 Defendants.
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	FINAL 

DECISION AND ORDER

AWCB Case No. 200716885
AWCB Decision No. 13-0085

Filed with AWCB Anchorage, Alaska

on July 19, 2013


Cheryl Coppe’s (Employee) August 28, 2009 claim for benefits, August 28, 2009 petition appealing an eligibility decision by the Rehabilitation Benefits Administrator’s (RBA) designee, and October 6, 2010 petition again appealing the RBA designee’s decision and claiming fraud against United Parcel Service (Employer) and its adjuster were heard on June 12, 2013, in Anchorage, Alaska, a date selected on January 29, 2013.  Employee appeared, represented herself and testified.  Attorney Robert Bredesen appeared and represented Employer and its insurer.  Thomas Stewart testified telephonically for Employer.  The record remained open until June 19, 2013, so Employer could file a current compensation report and closed on June 19, 2013.

As preliminary matters, Employer objected to the panel accepting Employee’s untimely hearing brief.  The brief was accepted as filed.  Employer objected to Employee’s arguments in her hearing brief concerning permanent total disability (PTD), because PTD was not an issue set for hearing.  Employer’s objection was sustained, and PTD is not an issue for this decision.  Employer objected to a December 21, 2012 letter from Employee’s physician and other records attached to June 10, 2013 medical summary, because Employer had not had an opportunity to cross-examine this physician and the summary was not timely filed.  Employer’s objection was sustained in part.  Any records not previously, timely filed including the letter from Aryeh Levenson, M.D., will not be considered in this decision.


ISSUES
Employee contends she is entitled to past and future medical care including care for psychiatric and psychological treatment, custom footwear, future surgery for her foot, chronic pain treatment, and surgery for scar revision.  She relies upon for her mental health claims, and reports from Eugene Chang, M.D., and Kenneth Swayman, DPM, for her foot issues.

Employer contends Employee is not entitled to medical care for her mental health illness.  It relies on Employer’s medical evaluator (EME) Steven Fey, Ph.D. and second independent medical evaluator (SIME) Rebecca Bay, M.D.’s SIME reports.  Employer no longer disputes the tendon rupture injury and has accepted this injury as compensable.

1) Is Employee entitled to an order awarding past and ongoing medical treatment?

Employee contends she is entitled to temporary total disability (TTD) from her foot surgery date April 10, 2008, through July 19, 2012.  She bases this claim on her lay testimony and on the SIME report from Thomas Gritzka, M.D.  

Employer accepted the left foot injury as compensable and has paid TTD benefits from the date of surgery until Employee was deemed medically stable by EME James Robinson, M.D.  It contends Employee is not entitled to any additional TTD for her left foot injury and none for her mental health issues.

2) Is Employee entitled to additional TTD?

Employee contends the RBA designee erred by finding her not eligible for reemployment benefits.  She concedes her appeal from this determination was untimely but contends her mental health condition at the time precluded her from taking necessary action to appeal.

3) Should the RBA designee’s eligibility determination be reversed?

Employee contends her weekly TTD compensation rate is too low and should be adjusted upwards to include bonuses she received from Employer.  She relies on her lay testimony and evidence from Thomas Stewart, Employer’s finance manager.

Employer contends Employee is not entitled to a compensation rate adjustment.  It contends the bonuses to which Employee refers are not “guaranteed,” and therefore are irregular and not includable in the gross weekly earning calculation.

4) Is Employee entitled to a TTD compensation rate adjustment to include bonuses?

Employee contends she is entitled to a higher permanent partial impairment (PPI) rating, based upon Dr. Gritzka’s additional 2.5 percent rating for her sacroiliac symptoms, which she relates to an altered gait as a result of her left foot injury.

Employer contends it paid Employee 2 percent PPI based upon Dr. Gritzka’s SIME rating.  It contends his additional 2.5 percent rating is not a rating at all and is not awardable.  

5) Is Employee entitled to additional PPI?

Employee contends she is entitled to a penalty for several reasons.  First, she contends Employer did not timely file her Report of Occupational Injury or Illness as Employer knew of her injury by November 6, 2007, at the latest.  She claims a 20 percent penalty under AS 23.30.070(f).  Second, Employee believes the §070(f) penalty should be applied to Employer’s failure to pay her the correct weekly TTD rate, given it was well aware of her bonuses.  Upon further discussion, Employee agreed her second penalty was actually under AS 23.30.155(e), because Employer failed to timely pay all TTD benefits to which she was entitled because it did not include the bonuses.

6) Is Employee entitled to a penalty under AS 23.30.070(f) or AS 23.30.155(e)?

Employee contends she is entitled to interest on all benefits awarded.  She contends interest is a mandatory award.

Employer contends Employee is not entitled to any additional benefits.  Therefore, it contends she is entitled to no interest.

7) Is Employee entitled to interest?

Employer contends it is entitled to a Social Security offset.  It contends it provided undisputed evidence Employee is receiving Social Security disability and provided correct calculations for determining an offset.  Employer concedes its offset calculations would change if Employee succeeds in her compensation rate adjustment claim.  If further contends it is entitled to a cost of living (COLA) adjustment annually as Employee’s Social Security disability benefits increase. 

Employee concedes Employer is entitled to a Social Security offset.  However, she contends Employer is not entitled to a COLA revision to her offset annually as Social Security increases her disability benefits.

8) Is Employer entitled to a Social Security offset?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) Employee is not represented by an attorney (Coppe; record).

2) On or about June 3, 2007, Employee injured her left foot and inner ankle at the arch through overuse, i.e., walking an average of five miles per day in work shoes while on the job for Employer (Report of Occupational Injury or Illness, December 20, 2007).

3) Employee says she told her supervisor she hurt her foot at work and Employer was aware of her injury by November 6, 2007, at the latest, when Employee came to work wearing a walking cast (Employee).

4) On February 9, 2008, Employee saw Dr. Williamson-Kirkland for Employer’s first EME, the results of which are not admissible and cannot be considered in this decision because Employee filed a request for cross-examination of Dr. Williamson-Kirkland and Employer never produced him for cross-examination (Medical Examination of Cheryl Coppe, February 9, 2008; Request for Cross-Examination, October 6, 2010). 
5) On August 15, 2008, treating physician Dr. Chang opined Employee would have a ratable permanent impairment greater than zero arising from this injury (letter from Thomas Schmidt to Dr. Chang dated August 5, 2008, signed by Dr. Chang August 15, 2008).
6) On October 9, 2008, treating physician Dr. Swayman opined Employee would have a ratable permanent impairment greater than zero arising from this injury (letter from Thomas Schmidt to Dr. Swayman dated October 7, 2008, signed by Dr. Swayman October 9, 2008).
7) On October 10, 2008, the RBA’s office sent a determination letter to Employee stating she was found “not eligible” for reemployment benefits based upon a September 26, 2008 eligibility evaluation report from specialist Thomas Schmidt.  Mr. Schmidt documented that Dr. Chang predicted Employee would have permanent physical capacities to perform the physical demands of her prior job as a Grants Coordinator, which she held in the 10 years prior to her injury for period long enough to meet the SVP code.  The letter specifically advised Employee she had 10 days to appeal this decision to the board.  This letter, sent by certified mail, was returned to the board unclaimed on October 30, 2008.  However, the letter was re-sent by regular mail on November 4, 2008 (Torgerson letter, October 10, 2008, with subsequent handwritten notations, November 4, 2008).

8) On November 13, 2008, the RBA’s designee wrote Employee a letter stating Mr. Schmidt had filed an addendum report on October 16, 2008 stating Employee contacted him and suggested a misunderstanding had occurred regarding her proper job description.  Employee stated her foot doctor, not her foot surgeon was responsible for questions regarding Employee’s physical ability to return to work.  Mr. Schmidt stated Employee said Dr. Swayman predicted she would not have permanent physical capacities to the relevant jobs.  Based on this new information, the RBA’s designee reported that Mr. Schmidt now recommended a finding Employee was eligible for reemployment benefits.  Referring to AS 44.62.540, the RBA designee stated she had authority to reconsider all or part of the case on her own motion or on a party’s petition, but the designee’s power to reconsider expired 30 days after the decision.  The RBA’s designee explained because Employee did not timely file a petition for reconsideration of the October 10, 2008 ineligibility determination, Employee was not eligible.  The designee said even if she had power to reconsider the determination, she would still find Employee not eligible for reemployment benefits based upon Dr. Chang’s medical opinions.  The designee said she would weigh his opinion more heavily than  Dr. Swayman’s.  Furthermore, the RBA’s designee noted Employee did not object to Dr. Chang’s review of the job descriptions until almost two months after he reviewed them.  Accordingly, the RBA’s designee declined to revise her determination (Torgerson letter, November 13, 2008).

9) Employee conceded she did not timely appeal from the RBA’s designee’s decision finding her not eligible for reemployment benefits.  She attributed her failure to do so to her mental health concerns, but did not claim she was legally “mentally incompetent” during this time (Employee).

10) Employee never considered seeking a guardianship or conservatorship for herself during this time to handle her workers’ compensation case (id.).

11) Employee provided no medical evidence stating she was mentally incompetent or otherwise unable to file an appeal of the RBA’s designee’s denial of her right to reemployment benefits (record).

12) On March 20, 2009, Employee attended another EME with Dr. Williamson-Kirkland and Dr. Fey (Medical Examination of Cheryl Coppe, March 20, 2009; Psychological Examination of Cheryl Coppe, March 20, 2009).
13) On March 20, 2009, EME Dr. Fey opined it was “apparent to me that the ankle injury and the stress of the surgery have contributed to the depressive response somewhat, but it is my view that this is far less of a substantial cause than the chronic issues. . . .” (Psychological Examination of Cheryl Coppe, March 20, 2009, at 13).  Dr. Fey’s EME report focused primarily on the “cause” of Employee’s psychological “conditions” but also opined the ankle injury, “work problems” related to it, and the subsequent surgery are in part “causative of a worsening of her depressive disorder” but in his view “not the most substantial cause of the worsening” (id. at 14).
14) On August 28, 2009, Employee filed a claim for PPI, medical and transportation costs, review of her reemployment benefits eligibility status, penalty, interest, and a finding of unfair or frivolous controversion (claim, August 28, 2009).
15) This claim was nearly 10 months after the RBA’s designee advised Employee was not eligible for retraining benefits, and about nine months after the designee explained she could not and would not reconsider her decision (observations).
16) On January 19, 2010, Employee’s August 28, 2009 claim appealing the designee’s October 10, 2008 decision was to be heard.  The hearing was, however, continued by oral order at Employee’s request (record).  

17) On April 30, 2010, Dr. Levenson saw Employee on referral from her therapist for medication management.  Employee reported she had received disability as a result of an ankle injury and her current depressive symptoms “were a manifestation of her functional limitations that stemmed from her 2007 injury that resulted in her inability to maintain employment and lose her sense of self competency.”  Under “Clinical Summary and Diagnostic Formulation,” Dr. Levenson opined:
Based on history, meets criteria for Panic D/O; PTSD; Major Depression, in remission; chronic pain.  In many ways she is grieving the loss of her pre-injury self and hasn’t yet come to terms with acceptance of her current state -- thus inhibiting her ability to reclaim her identity as an individual.

At this point it is unclear to what degree her pain sx vs. mood sx vs. characterological sx may be impacting her functioning (Medication Evaluation, April 30, 2010, at 2-3).

18) On August 11, 2010, the parties attended a prehearing conference at which Employee formally “withdrew” her claims for reemployment benefits.  The parties agreed there was no need for an RBA appeal hearing and this issue was withdrawn as an issue for a newly scheduled October 27, 2010 hearing (Prehearing Conference Summary, August 11, 2010).

19) On October 5, 2010, Employee filed and served an Affidavit of Readiness for Hearing on her August 8, 2009 claim (Affidavit of Readiness for Hearing, October 5, 2010).

20) On October 6, 2010, Employee filed and served a petition amending her August 28, 2009 RBA appeal to include “statements submitted with original Worker’s Compensation fraud petition of 10/6/2010” (Petition, October 6, 2010).

21) October 6, 2010, Employee also filed a petition to investigate Employer, its insurer and its adjuster for workers’ compensation fraud under AS 23.30.250 (Petition, October 6, 2010).

22) October 6, 2010, Employee filed a petition seeking an SIME (Petition, October 6, 2010).

23) On October 6, 2010, Employee filed and served a request for cross-examination of Dr. Williamson-Kirkland in respect to his February 9, 2008 EME report (Request for Cross-Examination, October 6, 2010).

24) Employee’s October 6, 2010 Request for Cross-Examination was filed within 10 days of her October 5, 2010 Affidavit of Readiness for Hearing (observations).

25) A deposition of Dr. Williamson-Kirkland does not appear in Employee’s agency’s file (id.).

26) On October 6, 2010, Employee filed a claim requesting TTD from April 10, 2008 and continuing, PPI, medical and transportation costs, a compensation rate adjustment, review of her reemployment benefits status, penalty, interest, and a finding of an unfair or frivolous controversion (claim, October 6, 2010).

27) On October 6, 2010, Employee filed another petition requesting an SIME, including a panel with several medical specialties (Petition, October 6, 2010).

40) On September 2, 2011, the Social Security Administration notified Employee she was entitled to disability benefits for her affective and mood disorders and her left foot injury beginning April 10, 2008. Her initial, monthly Social Security entitlement was $1,024.50 (Notice of Award, September 2, 2011; disability determination transmittal, March 19, 2010; see also Employer’s December 6, 2012 Petition).

41) On June 18, 2012, Employee saw Dr. Bay, psychiatrist, for an SIME.  She opined the cause of Employee’s depression was “multifactorial.”  This included a history of childhood and adult abuse, alcohol addiction and multiple significant losses.  Losing her job with Employer was a contributing and exacerbating factor but “not the substantial cause” of Employee’s depression.  Dr. Bay opined: “Her [left foot] pain may be contributing factor but in my opinion is not the substantial cause” (Bay report, June 18, 2012).
42) Dr. Bay further opined Employee’s alcohol dependence predated and was not likely related to her work injury.  Posttraumatic stress disorder was secondary to her history of childhood and adult violence, predated her work injury was not likely related to it.  Bulimia nervosa similarly predated and was not related to Employee’s work injury.  All these conditions contributed to her depression.  Dr. Bay opined Employee’s depression may have an organic component, as Employee’s son also has depression (id.).

43) On July 19, 2012, Employee saw Dr. Gritzka, orthopedic surgeon, for an SIME.  He opined Employee’s June 30, 2007 employment injury was the substantial cause, which aggravated and combined with” a pre-existing condition to cause Employee’s disability and need for medical treatment for her chronic left foot and ankle pain.  The work injury caused a permanent change in the pre-existing condition.  Dr. Gritzka opined Employee’s foot and ankle treatment had been necessary and reasonable.  She will probably need more treatment for her ankle.  However, he opined further treatment would be palliative as there is no cure for Employee’s ankle and foot condition.  Dr. Gritzka ascribed a 2 percent whole person permanent partial impairment for Employee’s ankle injury based on the AMA Guides to the Evaluation of Permanent Impairment, Sixth Edition.  Dr. Gritzka deferred to a psychiatrist for opinions about Employee’s mental health issues (Gritzka report, July 20, 2012).

44) In his deposition, Dr. Gritzka testified he “waffled” on an additional 2.5 percent PPI related to Employee’s sacroiliac joint pain. He stated there is a debate about whether limping causes back and sacroiliac joint pain.  Accordingly, as Employee provided no history of injury to her low back or sacroiliac joint, Dr. Gritzka could not really rate this pain for impairment.  He noted a non-concordant “Patrick’s maneuver” as a dispositive factor in his opinion and backed away from the additional 2.5 percent rating (Gritzka deposition, February 19, 2013, at 52-53).

45) On December 7, 2012, Employer filed a petition seeking a Social Security offset.  Along with the offset, Employer sought to increase the ongoing offset and decrease Employee’s weekly TTD rate based upon Social Security cost-of-living adjustments (Petition, December 7, 2012).

46) Employee did not dispute Employer’s right to a Social Security offset.  She disputed Employer’s right to increase the offset as Social Security increased her benefits to account for cost-of-living adjustments (Employee’s hearing arguments).

47) On February 20, 2013, a workers’ compensation officer issued a prehearing conference summary for a prehearing that never actually occurred.  The purpose of this prehearing conference summary was to add Employer’s petition for a Social Security disability offset as an issue for the June 12, 2013 hearing.  This amended prehearing was based upon e-mails among the parties, and Employee did not object to having the Social Security disability offset petition heard on June 12, 2013 (Prehearing Conference Summary, February 20, 2013; Employee).
48) At hearing on June 12, 2013, Employee testified she had no diagnosed depression before her work injury for Employer, since at least 20 years earlier when she went through a divorce. Employee opined her subsequent depression was work connected, because she had chronic, debilitating pain in her foot following her injury.  Employee first realized something was wrong when her son came back from Israel on or about October 11, 2009.  Her son advised Employee it was not normal for her to not want to spend time with him since she had not seen him for a while. Employee denied anything else was going on in her life that could have caused her depressive feelings.  She also was having migraine headaches regularly, while in the past when she had a migraine it was infrequently.  Employee noticed she had visual hallucinations, which later turned out to be “seizures,” and “like shooting lights” and “squiggly lines” and something referred to as “aura.”  This too she attributed to her work injury.  Employee believes all these things “aggravated, accelerated, or combined” with her chronic foot pain to make her the way she is now, mentally (Employee).  
49) Employee received significant medical care paid for by hospital “charity” for her mental health concerns.  This was primarily associated with a suicide attempt.  Employee provided Employer with an itemized list of her out-of-pocket expenses for treatment, medication, and mileage.  She had no out-of-pocket expenses for her foot injury (id.).
50) Employee has unpaid medical bills related to her mental health issues, including charges from Providence Hospital related to her suicide attempt.  Providence Hospital incurred approximately $18,000 for dates of service approximately March 13, 2010 through March 23, 2010.  Employee believes Employer is responsible for these bills because her depression came from her pain from her work injury.  Again, Employee could think of no other concurrently occurring life event sufficient to cause her to want to take her own life (id.).
51) Medicaid paid South-Central Foundation’s bills totaling approximately $10,800 related to Employee’s mental health issues.  Employee argued Employer should reimburse Medicaid for these charges because they arose from her injury (id.).

52) Prior to becoming depressed, and prior to surgery, but post-injury, Employee “self-medicated” with alcohol, became a “binge drinker” and an alcoholic.  Employee completed part of the Providence Breakthrough program before she had surgery.  She has been sober for roughly five years.  Employee’s health benefits through Employer paid for this treatment (id.).  

53) In respect to her foot, Employee identified a $368 bill for orthotics due to Alchemy Orthotics, but she had not filed or served a copy of this bill.  The parties were unclear about whether or not there were unpaid physical therapy bills.  Employer had no objection to Employee providing it with a copy of this bill, as the left foot injury was no longer disputed (Employee; Employer’s hearing statements).

54) Employer paid for the surgical procedure to Employee’s left foot, including treatment for the congenital flatfoot condition, done at the same time as the work-related tendon rupture repair (id.).

55) Employee believes Employer should be responsible to pay for future mental health care and treatment for her depression, including medication and doctors’ visits to address this condition, but not psychotherapy as she has moved past this treatment (id.).  

56) Employee also argued Employer should be responsible for future foot treatment, including future hardware replacements in her foot, and cosmetic, scar revision.  No medical provider has recommended any additional medical care at this time, however.  Employee wanted to “keep her options open” (id.).

57) Employer had no objection to Employee subsequently providing a mileage log for treatment related to her accepted left foot injury (Employer’s hearing statements).
58) Employee relied on an April 30, 2010 medical report from Dr. Levenson to support her position that her foot injury was the substantial cause of her mental health issues.  However, this report does not specifically give the required causation opinion.  Dr. Levenson does not state Employee’s left foot injury and its sequelae is “the substantial cause” of her need for treatment for depression or other mental health illness, or any related disability (Levenson report, April 30, 2010; observations).
59) Employee also relied upon Providence Hospital reports beginning March 14, 2010.  The emergency room report and subsequent reports identify a past medical history significant for depression and also issues with chronic left foot pain after a recent surgical procedure.  Again, these reports do not specifically give the required causation opinion (Providence hospital records, March 14, 2010 through March 23, 2010; observations).
60) Employee also relied on a March 23, 2010 report from David Telford, M.D., her treating psychiatrist at the hospital.  This report mentions a major stressor was Employee being evicted from her apartment due to nonpayment of rent.  This report makes reference to Employee injuring her left ankle while working for Employer, but does not give the required causation opinion (Telford report, March 23, 2010; observations).
61) Employee relied on an October 19, 2007 report from Talita Ikahihifo, M.D., which mentions Employee became an alcoholic over the past two years since beginning work with Employer as a supervisor.  This report references left ankle pain, but does not provide the required causation opinion (Ikahihifo report, October 19, 2007; observations.).
62) Employee did not believe her father’s severe dementia contributed to her depression because he had this condition since at least 2004 (Employee).
63) Employer had no objection to Employee’s hearing exhibit no. 1, which is a spreadsheet estimating future losses from this injury (Employee’s hearing exhibit no. 1; Employer’s hearing statements).
64) Employee’s hearing exhibit no. 2 is an April 13, 2010 statement from Providence Hospital for Employee’s March 15, 2010 through March 23, 2010 hospitalization for mental health issues.  Employer had no objection to this document (Employee’s hearing exhibit no. 2; Employer’s hearing statements).
65) Employee’s hearing exhibit no. 3 is a Providence Behavioral Health statement dated October 13, 2011, which is South-Central Counseling Foundation’s bill for mental health services rendered May 5, 2010 through September 28, 2011.  This is the bill Medicaid covered. Employer had no objection to this document (Employee’s hearing exhibit number three; Employer’s hearing statements).
66) Employee’s hearing exhibit no. 4 is a February 22, 2012 billing statement from Alchemy Orthotics for $385.75 for a shoe insert.  Employer had no objection to this document (Employee’s hearing exhibit no. 4; Employer’s hearing statements).

67) Employee’s hearing exhibit no. 5 is an itemization of Employee’s pharmacy expenses.  Employee identified some medications treated her depression and foot pain while others were strictly for foot pain.  Employer had no objection to this document (Employee’s hearing exhibit no. 5; Employer’s hearing statements).
68) Employee objected to job descriptions provided for her reemployment eligibility evaluation because she believed it did not adequately describe her jobs (employee).
69) Thomas Stewart is Employer’s financial manager.  He is familiar with Employer’s bonus programs between 2005 through 2010.  Employee was a supervisor and was entitled to: (1) a “half a month” bonus at the end of every year, and (2) annual management incentive program (MIP) bonus.  As for the first bonus, a supervisory employee would receive an additional half month’s salary just before the holidays each year if they were on the payroll as of June 30 of that same year.  All supervisors received this bonus with very few exceptions.  Mr. Stewart did not state Employee was one of these exceptions. This bonus was “defaulted” unless human resources intervened.  Employee would have had to do nothing to obtain this bonus.  It was “guaranteed as much as any other part of a person’s salary was guaranteed” (Stewart).
70) The second bonus, the MIP is a combination of stock and cash bonuses.  Full-time supervisors were entitled to this discretionary bonus.  Some employees receive this bonus every year.  One might not get this bonus if one violated company policy, were not doing the job expected, or not producing results. Mr. Stewart did not state Employee fit into any of these categories.  Some employees got prorated bonuses based upon leaves of absence (id.).
71) The MIP bonus averaged 1.68 percent of one’s monthly salary between 2005 through 2010.  The MIP bonuses per year were as follows: 2005: 2.4 percent; 2006:1.6 percent; 2007:1.8 percent; 2008:1.4 percent; and 2009:1.2 percent (id.).  
72) As to the first bonus, in 2005, Employee got a prorated, half-month bonus of $250; she received the full half month bonuses in 2006 and 2007.  These bonuses totaled $2,160 for 2006 and $2,370 for 2007.  As for the second bonus, Employee got no MIP bonus in 2005 because she was not on the payroll on July 30, but received an MIP bonus in 2006 of $1,152: and received a $4,278 MIP bonus in 2007.  So long as an employee was performing to the level her management team expected, these bonuses would continue into the future.  Mr. Stewart did not state Employee was not performing to the appropriate level expected.  These bonuses would be fully taxable to Employee in the years in which she received them (id.).
73) In summary, these bonuses increased Employee’s taxable earnings for 2005 by $250.00 ($250.00 + $0 = $250.00) and her 2006 earnings by $3,312.00 ($2,160.00 + $1,152.00 = $3,312.00).
74) According to an April 15, 2013 compensation report, Employer paid Employee TTD from October 10 2008 through April 10, 2009.  This is the last compensation report found in Employee’s agency file (Compensation Report, April 15, 2013; observations).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

In 2005, the legal “causation” definition changed to “contract” the Act’s coverage.  For an injury occurring on or after November 7, 2005, the board must evaluate the relative contribution of all causes of disability, death or need for medical treatment and award benefits if employment is, in relation to all other causes, “the substantial cause” of the disability, death or need for medical treatment.  Hansen, at 11-14.  When all causes are compared, only one cause can be “the substantial cause.”  Id.  

AS 23.30.041. Rehabilitation of injured workers. . . . 

. . .

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist’s request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part. . . .
AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians. Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.

An injured worker is entitled to a prospective determination of whether the injury is compensable, regardless of any pending claim for medical care or other benefits.  Summers v. Korobkin Construction, 814 P.2d 1369 (Alaska 1991).

AS 23.30.120.  Presumptions  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute (id.; emphasis omitted).  The presumption application involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a “preliminary link” between his or her injury and the employment.  See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  For injuries occurring after the 2005 amendments to the Act, if the employee establishes the link, the presumption may be overcome at the second stage when the employer presents substantial evidence, which demonstrates a cause other than employment played a greater role in causing the disability or need for medical treatment.  Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 at 7 (March 25, 2011).  Because the board considers the employer’s evidence by itself and does not weigh the employee’s evidence against the employer’s rebuttal evidence, credibility is not examined at the second stage.  See, e.g., Veco, Inc. v. Wolfer, 693 P.2d 865, 869-70 (Alaska 1985).  
If the board finds the employer’s evidence is sufficient to rebut the presumption, it drops out and the employee must prove her case by a preponderance of the evidence.  She must prove that in relation to other causes, employment was “the substantial cause” of the disability or need for medical treatment.  Runstrom, AWCAC Decision No. 150 at 8.  This means the employee must “induce a belief” in the minds of the fact finders the facts being asserted are probably true.  See Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  In the third step, the evidence is weighed, inferences are drawn from the evidence, and credibility is considered.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005).  The board has sole discretion to determine weight accorded to medical testimony and reports.  When doctors’ opinions disagree, the board determines which has greater credibility.  Moore v. Afognak Native Corp., AWCAC Decision. No. 087 at 11 (August 25, 2008).  In determining whether there is substantial evidence to support a Board decision, a court “must take into account whatever in the record fairly detracts from its weight.”  Delaney v. Alaska Airlines, 693 P.2d 859, 863-64 n. 2 (Alaska 1985) overruled on other grounds 741 P.2d 634, 639 (Alaska 1987) (quoting Universal Camera Corp. v. NLRB, 340 U.S. 474 (1950)).

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164, 168 (Alaska 1974), stating: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”  Id.  An examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a).  Id.  The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3A. Larson, The Law of Workmen’s Compensation Section 81.52 at 354.8 (19​71) (id. at 169.

Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  Under AS 23.30.130(a), the board has authority to review an order in which a claim has been rejected because of a mistake in its determination of a fact even if the fact relates to the question of liability or causation.  Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 484 (Alaska 1969).  If the board articulates mistakes of fact, it may ultimately rule it is no longer in accord with its initial conclusions, which new ruling must be supported by substantial evidence.  Id. at 484-485.  “Substantial evidence” is such relevant evidence as a reasonable mind might find adequate to support a conclusion.  Williams v. State, 938 P.2d 1065, 1069 (Alaska 1997).

In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.  George Easley Co. v. Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  

AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .
Egemo v. Egemo Construction Co., 998 P.2d 434 (Alaska 2000) held filing a claim prematurely “does not justify dismissal” of the claim, as the employer was not prejudiced or inconvenienced.  Id.  In summary, Egemo stated:
In our view, when a claim for benefits is premature, it should be held in abeyance until it is timely, or it should be dismissed with notice that it may be refiled when it becomes timely (footnote omitted).  In the present case, it would have been appropriate for the Board either to hold Egemo’s claim in abeyance until the surgery took place or to notify him that his claim was premature so that he would know to refile it after the surgery.  Id. at 441.

AS 23.30.190.  Compensation for permanent partial impairment; rating guides.  (a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. . . .

AS 23.30.220.  Determination of spendable weekly wage. (a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury.  An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions.  An employee’s gross weekly earnings shall be calculated as follows:

(1) if at the time of injury the employee’s earnings are calculated by the week, the weekly amount is the employee’s gross weekly earnings;

(2) if at the time of injury the employee’s earnings are calculated by the month, the employee’s gross weekly earnings are the monthly earnings multiplied by 12 and divided by 52;

(3) if at the time of injury the employee’s earnings are calculated by the year, the employee’s gross weekly earnings are the yearly earnings divided by 52;

(4) if at the time of injury the employee’s earnings are calculated by the day, by the hour, or by the output of the employee, then the employee’s gross weekly earnings are 1/50 of the total wages that the employee earned from all occupations during either of the two calendar years immediately preceding the injury, whichever is most favorable to the employee;

(5) if at the time of injury the employee’s earnings have not been fixed or cannot be ascertained, the employee’s earnings for the purpose of calculating compensation are the usual wage for similar services when the services are rendered by paid employees;

(6) if at the time of injury the employee’s earnings are calculated by the week under (1) of this subsection or by the month under (2) of this subsection and the employment is exclusively seasonal or temporary, then the gross weekly earnings are 1/50 of the total wages that the employee has earned from all occupations during the 12 calendar months immediately preceding the injury;

(7) when the employee is working under concurrent contracts with two or more employers, the employee’s earnings from all employers is considered as if earned from the employer liable for compensation;

(8) if an employee when injured is a minor, an apprentice, or a trainee in a formalized training program, as determined by the board, whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee; if the minor, apprentice, or trainee would have likely continued that training program, then the compensation shall be the average weekly wage at the time of injury rather than that based on the individual’s prior earnings;

(9) if the employee is injured while performing duties as a volunteer ambulance attendant, volunteer police officer, or volunteer fire fighter, then, notwithstanding (1) - (6) of this subsection, the gross weekly earnings for calculating compensation shall be the minimum gross weekly earnings paid a full-time ambulance attendant, police officer, or fire fighter employed in the political subdivision where the injury occurred, or, if the political subdivision has no full-time ambulance attendants, police officers, or fire fighters, at a reasonable figure previously set by the political subdivision to make this determination, but in no case may the gross weekly earnings for calculating compensation be less than the minimum wage computed on the basis of 40 hours work per week;

(10) if an employee is entitled to compensation under AS 23.30.180 and the board determines that calculation of the employee’s gross weekly earnings under (1) - (7) of this subsection does not fairly reflect the employee’s earnings during the period of disability, the board shall determine gross weekly earnings by considering the nature of the employee’s work, work history, and resulting disability, but compensation calculated under this paragraph may not exceed the employee’s gross weekly earnings at the time of injury.

In Phillips v. Nabors Alaska drilling, Inc., 740 P.2d 457  (Alaska 1987), Nabors appealed a penalty awarded by the board under AS 23.30.155(e) because the employer used one method to calculate the injured worker’s compensation rate, refused to adjusted it voluntarily when presented with evidence from the employee suggesting a higher rate was appropriate, and was ultimately ordered to adjust based on a different statutory provision.  The Alaska Supreme Court held the superior court correctly ruled that the higher compensation Phillips sought was not “payable without an award.”  Thus, the superior court correctly reversed the board’s penalty award.  

AS 23.30.395.  Definitions.

In this chapter,

. . .

(22) ‘gross earnings’ means periodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee, and excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or payment to the employee that is not fully taxable to the employee during the pay period. . . .

(23) ‘gross weekly earnings’ means gross weekly earnings as calculated under AS 23.30.220(a); . . . 

AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.   If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied. 
“The appropriate recourse for allegations of legal error is a direct appeal or petition to the board for reconsideration of the decision within the time limits set by AS 44.62.540(a).”  George Easley Co. v. Estate of Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  An “abuse of discretion” in the context of the Alaska Workers’ Compensation Act has been defined as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failure to apply controlling law or regulation, or failure to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (footnote omitted); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 

8 AAC 45.052. Medical summary. . . .
. . .

(1) If the party filing an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries that have been filed, the party must file with the board, and serve upon all parties, a request for cross-examination, together with the affidavit of readiness for hearing and an updated medical summary and copies of the medical reports listed on the medical summary, if required under this section. 

(2) If a party served with an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries filed as of the date of service of the affidavit of readiness for hearing, a request for cross-examination must be filed with the board, and served upon all parties, within 10 days after service of the affidavit of readiness for hearing. 

(3) After an affidavit of readiness for hearing has been filed, and until the claim is heard or otherwise resolved, 

(A) all updated medical summaries must be accompanied by a request for cross-examination if the party filing the updated medical summary wants the opportunity to cross-examine the author of a medical report listed on the updated medical summary; and 

(B) if a party served with an updated medical summary and copies of the medical reports listed on the medical summary wants the opportunity to cross-examine the author of a medical report listed on the updated medical summary, a request for cross-examination must be filed with the board and served upon all parties within 10 days after service of the updated medical summary. 

(4) If an updated medical summary is filed and served less than 20 days before a hearing, the board will rely upon a medical report listed in the updated medical summary only if the parties expressly waive the right to cross-examination, or if the board determines that the medical report listed on the updated summary is admissible under a hearsay exception of the Alaska Rules of Evidence. 

(5) A request for cross-examination must specifically identify the document by date and author, generally describe the type of document, state the name of the person to be cross-examined, state a specific reason why cross-examination is requested, be timely filed under (2) of this subsection, and be served upon all parties. 

8 AAC 45.065. Prehearings. . . . 

. . .

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing. . . . 

8 AAC 45.120. Evidence. . . .
. . .

(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing.  The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052. 

8 AAC 45.150.  Rehearings and modification of board orders.  (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.

. . .

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

(1) the facts upon which the original award was based;

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.

8 AAC 45.220. Gross weekly earnings  (a) After calculating the gross weekly earnings less the payroll tax deductions under AS 23.30.220 , the result will be rounded to the nearest dollar. 

(b) The calculation of an employee’s gross weekly earnings set out in (c) of this section applies to each of the following periodic payments: 

(1) ‘weekly amount’ under AS 23.30.220(a)(1); 

(2) ‘monthly earnings’ under AS 23.30.220(a)(2); 

(3) ‘yearly earnings’ under AS 23.30.220(a)(3); 

(4) ‘earnings’ under AS 23.30.220(a)(4)(A); 

(5) ‘amount that the employee would have earned’ under 
AS 23.30.220(a)(4)(B); 

(6) ‘usual wage’ under AS 23.30.220(a)(5); 

(7) ‘total wages’ under AS 23.30.220(a)(6); or 

(8) ‘earnings’ under AS 23.30.220(a)(7). 

(c) In calculating an employee’s gross weekly earnings, each of the terms set out in (b) of this section means periodic payments made by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer; for purposes of this subsection, 

(1) compensation that is deferred at the option of the employee is a periodic payment; 

(2) the value of room and board is a periodic payment if taxable to the employee, but the value of room and board that would raise an employee’s gross weekly earnings above the state’s average weekly wage at the time of injury may not be considered a periodic payment; 

(3) the terms set out in (b) of this section do not include as periodic payments: 

(A) irregular bonuses, reimbursement of expenses, and expense allowances; 

(B) a benefit or payment to the employee that is not fully taxable to the employee during the pay period, except that the amount an employer contributed to provide health or life insurance coverage for the employee or employee’s beneficiaries must be included as a periodic payment. 

ANALYSIS

1) Is Employee entitled to an order awarding past and ongoing medical treatment?

This issue raises factual disputes to which the presumption of compensability applies.  
AS 23.30.120.  In respect to her claim for past and ongoing medical care and related transportation expenses for her mental health issues, Employee raises the presumption with her testimony and with Dr. Levenson’s medical opinion, which makes the minimal, required link between her work for Employer, her foot injury, and her mental health condition.  Cheeks.  This shifts the burden of production to Employer who must rebut the raised presumption with substantial evidence to the contrary

Employer rebuts the presumption with Dr. Bay’s SIME report.  She states the work injury and its sequelae, though it could be a factor, was not the substantial cause of Employee’s need for mental health care following her work injury with Employer.  Thus, the presumption drops out and employee must prove her claim for medical benefits for her mental health concerns by a preponderance of the evidence.  Saxton.

Though Employee’s lay testimony is credible, it does not provide an expert opinion about causation for her mental health treatment.  AS 23.30.122.  By contrast, SIME Dr. Bay is a licensed psychiatrist who clearly stated Employee’s June 30, 2007 work injury and resulting pain was not the substantial cause of Employee’s depression and need for mental health treatment.  Medical records Employee relied upon repeated her history and her own personal beliefs about the cause of her depression but none provided an opinion about whether or not the employment injury was the substantial cause of Employee’s depression, her need for treatment to address it or any resultant disability.  Accordingly, SIME Dr. Bay’s opinions are given greatest weight.  
AS 23.30.122.  Based on Dr. Bay’s opinions, Employee failed to meet her burden of production and persuasion in her claim for past and ongoing medical care and related transportation expenses for her mental health issues. Her claim for medical care and related transportation expenses for her mental health condition will be denied.

As for Employee’s orthopedic issues for her left foot, Employer has accepted continuing care and treatment and is paying benefits.  Employer identified one medical bill outstanding for Alchemy Orthotics.  Employer has accepted responsibility for the left foot condition, and this orthotic device was prescribed at least in part to address the June 30, 2007 injury.  Accordingly, Employer will be ordered to pay this bill, if it has not done so already.  Similarly, Employee produced evidence of prescription medication she takes to address left foot symptoms.  To the extent these medications are prescribed for symptoms related to Employee’s left foot, Employer will be direct to pay these.  Employee is directed to provide her transportation blog for medical treatment related to her left foot only, to employer’s counsel for processing and payment.  Jurisdiction will be retained to address any remaining issues concerning past or future medical care, travel expenses and prescription bills for Employee’s left ankle.

In some cases, an injured worker is entitled to a prospective determination of whether or not an injury or a required procedure arc compensable.  Summers.  However, although Employee is concerned about her future surgical needs related to her left foot, she has no current recommendation for any additional surgical treatment.  Currently, Employer is paying her bills related to her left foot so compensability is no longer at issue.  Therefore, Employee’s claim for future medical benefits for her left foot is premature and will be dismissed without prejudice.  Egemo.  If and when Employee receives medical advice for a procedure Employer refuses to authorize or controverts, Employee may file a claim for that particular medical benefit.

2) Is Employee entitled to additional TTD?

Employee’s TTD claim is somewhat unclear. She claims TTD from April 10, 2008 through July 19, 2012.  The times during which Employer paid Employee TTD are also somewhat unclear. According to an April 15, 2013 compensation report, Employer paid Employee TTD from October 10 2008 through April 10, 2009.   The hearing record was left open for Employer to file a more recent compensation report.  However, no additional compensation report was found in Employee’s agency file.  A TTD award requires two findings: disability and a lack of medical stability.  This raises factual disputes to which the presumption of compensability applies.  
AS 23.30.120.

Employee raises the presumption with her testimony she could not work during the period for which he seeks benefits, because of her work-related left foot injury.  Cheeks.  The burden of production shifts to Employer.  Employer rebuts the presumption with Dr. Robinson’s determination Employee became medically stable one year following her foot and ankle surgery. Thus, the presumption drops out and Employee must prove her claim for additional TTD by a preponderance of the evidence.

Employee relies primarily on Dr. Gritzka’s SIME testimony. He opined it would take two years post-surgery for Employee to reach medical stability, and, as he believes she was disabled during that period.  This supports her TTD claim.  However, Dr. Gritzka conceded he applied standards from Washington and Oregon for medical stability and did not follow Alaska’s medical stability statute.  As Employer noted in its brief, Dr. Gritzka also failed to explain why Employee’s ankle would remain unstable for nearly 16 months after her treating physicians discharged her from care.  Because Dr. Gritzka did not follow the proper statute determining medicals stability, his TTD and medical stability opinions are given less weight.  AS 23.30.120.  Because Dr. Robinson followed Alaska law for medical stability, his TTD opinion is given greater weight.  Though TTD is payable after the date of medical stability.  AS 23.30.185.  Based on Dr. Robinson’s opinion, Employee failed to meet her burden of proof and persuasion and her claim for additional TTD will be denied.  Saxton.  If Employee needs additional surgery or other medical treatment for her left foot and ankle related to her work injury, which her physicians determine may produce an objectively measurable improvement in her work-related condition, she may become medically unstable and entitled to additional TTD benefits in the future.  If and when that occurs, Employee may file a claim for TTD. 

If the panel has misunderstood Employee’s TTD claim, or if subsequent evidence shows payments were not made as set forth in the April 15, 2013 compensation report, Employee may file a petition for reconsideration or a petition for modification of this TTD decision in accordance with the Act and administrative regulations.  AS 44.62.540; AS 23.30.130.

As this decision found Employee’s depression not compensable, there is no need to analyze TTD in respect to Employee’s mental health issues.  AS 23.30.010.  Employee is entitled to no TTD for her mental health concerns.

3) Should the RBA designee’s eligibility determination be reversed?

This issue involves factual and legal disputes. However, it is mainly a legal argument.  First, the RBA designee advised Employee on October 10, 2008, that she was not eligible for reemployment benefits. The designee’s letter relied on Mr. Schmidt’s September 26, 2008 eligibility evaluation, which on its face is supported by substantial evidence.  Employee’s foot surgeon opined she could return to a job she held in the 10 years prior to her injury.  This factor alone would disqualify her from reemployment benefits.  More importantly, Employee concededly did not appeal this determination within 10 days as required by law.  Therefore, as a matter of law, her subsequent appeal is time barred and will be denied.  AS 23.30.041(d).

The only conceivable way Employee’s appeal would not be time barred was if she had some excuse, such as mental incompetence, that prevented her from timely filing an appeal.  Employee’s contentions she was unable mentally to deal with the appeal raises factual disputes to which the presumption of compensability applies.  AS 23.30.120.  Employee offered no expert medical opinion stating he was mentally incompetent or otherwise unable to file an appeal to the RBA designee’s October 10, 2008 determination letter. Therefore, the presumption is not attached and Employee must prove this part of her claim by a preponderance of the evidence.

Employee cannot demonstrate she was mentally incompetent or unable to deal with an appeal in October 2008 for the same reason she did not raise the presumption.  Other than her own lay testimony, Employee has provided no adequate evidence from a psychiatrist or other competent medical provider stating she could not have dealt with this appeal issue in October 2008.  Therefore, as a matter of law, and as a matter of fact, Employee’s appeal to review the designee’s determination is time barred and will be denied.  AS 23.30.041(d).

Employee filed a petition within one year of the RBA designee’s October 10, 2008 determination letter finding her not eligible for reemployment benefits.  This petition could be construed as a petition for modification under AS 23.30.130.  Employee alleged through Mr. Schmidt that she had new evidence from her podiatrist stating she could not perform the duties of jobs her surgeon said she could perform.  Based upon this information, Mr. Schmidt wanted to change his eligibility recommendation from not eligible to eligible.  A petition for modification is the appropriate procedure when an injured worker claims there has been a factual mistake or a change of conditions.  Lindekugel.  In such cases, this decision looks only at the RBA designee’s decision to see if it was an abuse of discretion. The RBA designee advised Employee that were she to reconsider her decision based on newly discovered evidence, the designee still would have found Employee not eligible for reemployment benefits.  The RBA designee chose to rely upon Employee’s surgeon’s opinion rather than on her podiatrist’s views provided much later.  This case is unusual in that the 2008 designee decision finding employee not eligible for reemployment benefits has only now been heard.  Under this case’s peculiar facts and circumstances, it cannot be said the RBA’s designee abused her discretion years ago when she chose to rely upon Dr. Chang’s opinions rather than doctors Swayman’s.  Therefore, treating Employee’s petition as a petition for modification of the RBA designee’s determination under 
AS 23.30.130, it will be denied.

4) Is Employee entitled to a TTD compensation rate adjustment to include bonuses?

This issue raises factual disputes to which the presumption of compensability applies.  
AS 23.30.120.  Employee raised the presumption with her testimony she received regular bonuses and with Mr. Stewart’s corroborating testimony.  Cheeks.  The burden shifts to Employer.

Employer relied on Mr. Stewart’s testimony.  However, his testimony fully supported Employee’s position and did not rebut the raised presumption.  Accordingly, Employee prevails on this issue on the raised but unrebutted presumption.  Alternately, even if Employer had rebutted the presumption, Mr. Stewart’s testimony supports Employee’s claim for a compensation rate adjustment.  He testified the half-month bonus was regularly paid to supervisory personnel and was as guaranteed as any other payment.  Presumably, Employee received regular paychecks at normal intervals.  Similarly, Mr. Stewart specifically identified both Employee’s half-month and MIP bonuses for the two calendar years prior to the year of the Employee’s work injury.  The law allows regular bonuses fully taxable to the injured worker to be included in the compensation rate calculation.  Employer provided no convincing argument why these bonuses, now clearly identified, should not be included.  There not a regular bonuses; they are about as regular as a bonus can be.  Therefore, Employee’s request for a compensation rate adjustment to include these bonuses will be granted. Employer will be directed to recalculate employee’s TTD rate based upon the appropriate statutory provision and including these bonuses as set forth in this decision.  AS 23.30.220.  Jurisdiction on this issue will be reserved to resolve any disputes.

5) Is Employee entitled to additional PPI?

This issue raises factual disputes to which the presumption of compensability applies. 
AS 23.30.120.  Employee’s pointed to Dr. Robinson’s 4 percent PPI rating but does not rely on it because she likes to “be consistent.”  She did not agree with many of Dr. Robinson’s opinions.  She did, however, rely upon Dr. Gritzka’s 2.5 percent rating for her sacroiliac joint condition, which he more or less ascribed to her altered gait resulting from the left foot and ankle injury. These ratings raise the presumption of compensability and cause it to attach to PPI claim.  The burden shifts to employer. 

Employer rebuts the presumption by pointing out Dr. Gritzka did not actually provide an additional 2.5 percent rating and said as much in his report and later in his deposition.  It is unclear what Employer’s position is in respect to Dr. Robinson’s 4 percent rating.  Thus, Employee must prove her PPI claim by a preponderance of the evidence.  

Employer paid PPI benefits based upon Dr. Gritzka’s SIME opinion stating Employee was entitled to 2 percent PPI.  AS 23.30.190.  Dr. Gritzka is an experienced, orthopedic surgeon familiar with the AMA Guides.  His PPI 2 percent rating is given significant weight.  
AS 23.30.122.  Employee chose not rely upon Dr. Robinson’s 4 percent rating.  Employer disputed Dr. Gritzka’s 2.5 percent additional rating for the sacroiliac condition because Employer alleged he did not take into account modifiers and grids from the AMA Guides, as required by the Guides and the Act.  AS 23.30.190.

This is a difficult issue.  Employer’s point about Dr. Gritzka a supplemental rating is well taken.  Given Dr. Gritzka’s deposition testimony, he did not actually consider the sacroiliac condition as a proper issue to rate in this case.  Therefore, notwithstanding his report, Dr. Gritzka did not actually, properly rate the sacroiliac symptoms.  Furthermore, Employee’s claim and medical records have not fully developed an issue related to sacroiliac symptoms arising from altered gait, arising from her left foot injury and surgery.  In short, this issue is not adequately developed to award a PPI rating for it at this time.  Employee’s claim for additional PPI for her sacroiliac joint will be denied without prejudice as any claim for it is premature.  Egemo.

Employee declined to rely upon Dr. Robinson’s rating.  Her position does not mean this decision could not rely on Dr. Robinson’s PPI rating.  AS 23.30.135.  However, reviewing and comparing Dr. Gritzka’s report with Dr. Robinson’s report, Dr. Gritzka’s left foot PPI rating provides a better, more detailed explanation for why he provided a 2 percent PPI rating, rather than Dr. Robinson’s 4 percent.  AS 23.20.122.  Dr. Robinson’s rating is somewhat conclusory and provides little explanation.  Therefore, Employee has failed in her burden of production to provide a rating higher than 2 percent upon which this decision will rely.  Saxton.   Her claim for additional PPI will be denied.

6) Is Employee entitled to a penalty under AS 23.30.070(f) or AS 23.30.155(e)?

Employee claims a penalty based primarily on Employer’s failure to file a timely injury report.  AS 23.30.07(f).  Employee contends that on November 6, 2007, when she appeared at work with a walking cast, no one could have ignored the fact she was injured.  Assuming for argument’s sake this decision accepts Employee’s account of advising Employer she hurt her ankle at work, and Employer failed to timely file an injury report, Employee would not prevail on her late filing penalty claim. A penalty under AS 23.30.070(f) is only payable on benefits due and unpaid at the time Employer failed to file the injury report.  In other words, the 20 percent penalty is only assessable on benefits unpaid when due.  Employee has failed to demonstrate any workers’ compensation benefits were unpaid and due when Employer failed to timely file the injury report.  Therefore, Employee’s penalty claim under AS 23.30.070(f) will be denied.

As for her penalty claim under AS 23.30.155(e), Employee contends this penalty is due because Employer was well aware of her bonuses yet failed to include these in her compensation rate calculation.  In other words, as Employer had the information in its possession when the calculation was made, a penalty is automatically due.  However, the Alaska Supreme Court has already decided this issue and determined an order is required in a compensation rate adjustment case.  Phillips.  Therefore, Employee’s penalty under AS 23.30.155(e) will be denied.

7) Is Employee entitled to interest?

Interest is mandatory.  AS 23.30.155(p).  Therefore, Employee or her providers are entitled to interest on any and all benefits awarded in this decision.  Employee has prevailed on her compensation rate adjustment claim.  Therefore, she is entitled to interest on the increased, underpaid TTD.  As the only other benefits awarded in this decision are the bill payable to Alchemy Orthotics and employee’s transportation prescription expenses, Alchemy Orthotics is entitled to interest on its Bill and employee is entitled to interest on her out-of-pocket expenses awarded in this decision.  AS 23.30.155(p).

8) Is Employer entitled to a Social Security offset?

Employee does not object to Employer’s Social Security offset.  She objects to Employer’s argument that it can adjust the offset to account for yearly, annual increases based on Social Security cost-of-living allowances.  She contends the appropriate regulation requires Social Security offsets to be based upon the initial Social Security award.  She relies on the Act’s overall purpose to ensure the law should be interpreted to ensure quick, efficient, predictable and fair delivery of benefits to injured workers.  Employee contends Employer’s cost-of-living argument is not fair and is contrary to the applicable regulation.  Employer reserved its cost-of-living argument for appeal.

This decision must rely upon the applicable administrative regulation.  Employer knows how to properly calculate a Social Security offset.  As Employee did not object to the offset, and it appears to be in keeping with the law and regulation, Employer’s Social Security offset request will be granted.  However, this decision has no authority to accept Employer’s COLA adjustment argument.  Therefore, Employer is directed to utilize Employee’s initial Social Security disability entitlement of $1,024.50 for all calculations.  Using this amount, Employer’s petition for a Social Security offset will be granted from the date of its petition requesting the offset, forward.

CONCLUSIONS OF LAW
1) Employee is not entitled to an order awarding past and ongoing medical treatment for mental health care, but is entitled to past and ongoing medical treatment for her left foot and ankle injury.

2) Employee is not entitled to additional TTD at this time.

3) The RBA designee’s eligibility determination will not be reversed.

4) Employee is entitled to a TTD compensation rate adjustment to include bonuses.

5) Employee is not entitled to additional PPI at this time.

6) Employee is not entitled to a penalty under AS 23.30.070(f) or AS 23.30.155(e).

7) Employee is entitled to interest in accordance with this decision.

8) Employer is entitled to a prospective Social Security offset in accordance with this decision.

ORDER
1) Employee’s claim for past and ongoing medical treatment and transportation expenses for mental health care is denied.

2) Employee’s claim for past and ongoing medical treatment for her left foot and ankle injury is granted in accordance with this decision. 

3) Employee’s claim for additional TTD is denied.  

4) If this decision misunderstood Employee’s TTD claim, or if subsequent evidence shows it misunderstood the times during which Employer paid Employee TTD benefits, either party may petition for reconsideration or modification of this order, in accordance with instructions at the bottom of this decision.

5) Employee’s request for an order reversing the RBA designee’s eligibility determination is denied.

6) Employee’s claim for a TTD compensation rate adjustment is granted.  Employer is directed to recalculate Employee’s TTD rate using the appropriate statute and is ordered to pay Employee retroactively increased TTD at the higher rate.  Jurisdiction is reserved to resolve any disputes.

7) Employee’s claim for additional PPI is denied.

8) Employee’s penalty claims under AS 23.30.070(f) and AS 23.30.155(e) are denied

9) Employee’s interest claim is granted in accordance with this decision.

10) Employer is directed to calculate and pay Employee interest on the adjusted TTD, out-of-pocket travel and prescription expenses, and pay Alchemy Orthotics interest on its outstanding bill.

11) Employer’s petition for a prospective Social Security offset from December 6, 2012 forward is granted.

Dated in Anchorage, Alaska, on July 19, 2013.
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If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHERYL G. COPPE Employee/ applicant; v. UNITED PARCEL SERVICE, INC., Employer; LIBERTY INSURANCE CORP., insurer / defendants; Case No. 200716885; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on July 19, 2013.



















________________________________


















Anna Subeldia, Office Assistant
�








35

