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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ZORISLAV M. STOJANOVICH, 

                                          Employee, 

                                             Applicant,

                                                   v. 

NANA REGIONAL CORP., INC.,

                                          Employer,

                                             and 

ACE AMERICAN INSURANCE CO.,

                                          Insurer,

                                             Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No. 201004694
AWCB Decision No. 13-0087
Filed with AWCB Fairbanks, Alaska

on July 25, 2013


Zorislav Stojanovich’s (Employee) April 24, 2013 oral request to modify Stojanovich v. NANA Regional Corp., AWCB Decision No. 13-0008 (January 17, 2013)(Stojanovich III) and Employee’s April 24, 2013 oral request for sanctions were heard on May 9, 2013, in Fairbanks, Alaska.  The hearing date was selected on April 24, 2013.  Employee testified telephonically and represented himself.  Robert Bredesen represented NANA Regional Corporation and Ace American Insurance Co. (Employer).  The record was held open for additional written briefing and oral argument on the issue of whether Stojanovich III has preclusive effect on Employee’s December 13, 2012 and April 15, 2013 claims.  The parties presented additional oral argument on this issue on June 27, 2013.  The record closed at the conclusion of the hearing on June 27, 2013.

ISSUES

Employee contends Stojanovich v. NANA Regional Corp., AWCB Decision No. 13-0008 (January 17, 2013) was erroneously labeled an interlocutory decision, rather than a final decision. He further contends because of this error he was not correctly informed of his appeal rights and was unable to appeal Stojanovich III to the Alaska Workers’ Compensation Appeals Commission (AWCAC).  Employee seeks an order modifying Stojanovich III to classify it as a final decision and order and allowing him to appeal that decision to the AWCAC.

Employer concedes Stojanovich III should have been classified as a final decision and order, but contends any error by the board was harmless, as Employer notified Employee of his appeal rights in its opposition to Employee’s petition for reconsideration of Stojanovich III, and Employee failed to timely appeal Stojanovich III.  

1)   Should Stojanovich III be modified to classify it as a final decision and order?

While Employee disputes that his September 10, 2010 claim should have been dismissed for his failure to comply with AS 23.30.110(c) and he intends to appeal the dismissal to the AWCAC, he alternatively contends the dismissal of his September 10, 2010 claim should have no effect on his December 13, 2012 or April 15, 2013 claims, as he seeks different benefits in those claims.  

Employer contends the dismissal of the September 10, 2010 claim should have preclusive effect on Employee pursuing his later filed claims, as Employer denied the compensability of Employee’s injury in its July 23, 2010 and September 28, 2010 controversion notices and has continuously denied Employee suffered a work-related injury.  Employer seeks an order finding the dismissal of Employee’s September 10, 2010 claim under AS 23.30.110(c) bars Employee from pursuing any future claims arising out of the same alleged injury.

2)   What effect, if any, does the dismissal of Employee’s September 10, 2010 claim have on his December 13, 2012 and April 15, 2013 claims?

Employee contends Employer has failed to provide documents from the adjuster’s file and a privilege log, as ordered in Stojanovich III.  Employee seeks an order sanctioning Employer for willfully violating board discovery orders.  Specifically, Employee contends the board should “dismiss Employer’s defenses.”  Employer contends it previously produced the adjuster’s file and safety meeting notes as ordered, but has not yet completed the privilege log, which is in process.
3)   Should Employer be sanctioned for failure to comply with discovery orders?

FINDINGS OF FACT

All findings of fact in Stojanovich v. NANA Regional Corporation, AWCB Decision No. 11-0019 (February 22, 2011)(Stojanovich I), AWCB Decision No. 12-0188 (October 31, 2012)(Stojanovich II), and AWCB Decision No. 13-0008 (January 17, 2013)(Stojanovich III) are incorporated herein.  The following facts and factual conclusions are reiterated from Stojanovich I, Stojanovich II, Stojanovich III, or established by a preponderance of the evidence:  

1) On March 23, 2010, Employee alleges he “turned quickly to the right and felt a sharp pain in his right hip, felt something pop inside his hip” while working for Employer.  (Report of Occupational Injury or Illness, April 4, 2010).

2) On July 26, 2010, Robert Bredesen filed a controversion notice denying all benefits, stating “[t]he work incident of 03/23/10 was not the substantial cause of any injury, and the employee is otherwise malingering.”  (Controversion Notice, July 23, 2010).

3) On September 10, 2010, Employee filed a claim seeking temporary total disability (TTD), medical costs, transportation costs, a second independent medical evaluation (SIME), permanent partial impairment (PPI), and a finding of unfair or frivolous controversion.  In a separate, attached letter, Employee alleged Employer’s July 23, 2010 controversion was unfair, frivolous and “based on lies” by Employer’s medical evaluator Jan Swanson, M.D.  Employee argued in his attachment Employer illegally obtained irrelevant medical records from Providence Seward Medical Center without his consent, and improperly obtained his “mental health records.”  Employee stated Dr. Swanson, used these wrongfully obtained records to portray him as a “Psycho, liar and a person who is malingering.”  Employee maintained he never received any medical care from Providence Seward for his work-related right hip injury so records Employer obtained from that facility were “illegally obtained.”  He further asserted the adjuster used “illegal tactics” to obtain unauthorized information.  (Claim, September 8, 2010; see also attached letter, undated, with “continued” explanation from block 17 on the claim).

4) On September 30, 2010, Employer filed an answer to Employee’s claim, and denied all benefits.  Employer asserted various defenses including that the work injury was not the substantial cause of any injury, Employee was malingering, and Employer’s controversion was not unfair or frivolous as it was supported by Dr. Swanson’s report. (Answer, September 28, 2010).

5) On September 30, 2010, Employer filed a controversion notice denying all benefits, stating “[t]he work incident of 03/23/10 was not the substantial cause of any injury, and the employee is otherwise malingering.” (Controversion Notice, September 28, 2010).

6) On November 29, 2011, the parties attended a prehearing conference.  Employee amended his September 10, 2010 claim “to add additional body parts and conditions.  Employee states that he also injured his neck and mid back and has diabetes and dental issues as a result of the 3/23/10 work injury.  He stated that the benefits listed on the original claim are the same.”  (PHC Summary, November 29, 2011).

7) On February 9, 2012, the parties attended a prehearing conference.  Employee withdrew his claim for treatment for dental issues and diabetes.  (PHC Summary, February 9, 2012).
8) On November 13, 2012, Employer filed a petition to dismiss Employee’s September 10, 2010 claim, for failure to timely request a hearing under AS 23.30.110(c).  (Employer’s Petition to Dismiss, November 8, 2012).

9) On November 20, 2012, Employee filed a petition to compel discovery, requesting copies of notes and minutes of safety meetings held at Tarmac Camp from January 22, 2010 to March 23, 2010 and all documents in the adjuster’s file from March 23, 2010 forward.  (Employee’s Petition, November 17, 2012).
10) On December 13, 2012, Employee filed a workers’ compensation claim, alleging he injured his left hip on March 23, 2010 while working for Employer, and seeking a compensation rate adjustment.  (Employee’s claim, December 11, 2012).
11) On January 17, 2013, Stojanovich III issued, granting Employee’s petition to compel Employer to respond to Employee’s various discovery requests.  Specifically, it ordered Employer to produce “documents concerning Employer’s safety practices, knowledge of general safety issues in the workplace and the allegedly slippery floor in particular,” “copies of all non-privileged documents in the adjuster’s file, if it has not yet done so,” and a detailed privilege log identifying documents in the adjuster’s file for which Employer claims a privilege within 30 days of issuance of Stojanovich III.  (Stojanovich III, at 21-22).

12) Stojanovich III also granted Employer’s petition to dismiss Employee’s September 10, 2010 claim under AS 23.30.110(c).  Stojanovich III was erroneously labeled as an “interlocutory,” rather than a “final” decision and order.  At the end of the decision, the board attached the standard language informing claimants of their right to file a petition for review of interlocutory orders.  Stojanovich III did not include information concerning Employee’s right to appeal the decision to the AWCAC.  (Stojanovich III).
13) On February 6, 2013, Employee filed a petition for reconsideration of Stojanovich III.  (Employee’s petition for reconsideration, February 5, 2013).
14) Employee’s petition for reconsideration was not timely.  (Record).
15) On February 11, 2013, Employer filed its opposition to Employee’s petition for reconsideration.  Included in the opposition was the following language:
NANA reminds the employee that 23.30.127(a) sets a deadline to appeal a Board decision to the Alaska Workers’ Compensation Appeals Commission. It allows only 30 days from the date when the Board’s decision was filed (January 17, 2013).  Per Section .127(b), an appeal is initiated by filing with the office of the commission:

(a)   signed notice of appeal specifying the compensation order appealed from;

(b)   a statement of the grounds upon which the appeal is taken; and 

(c)   Other material the commission may by regulation require.

Forms for filing an appeal can be obtained from the Commission.  The Commission accepts filing by facsimile or email.  An appeal must be served upon the opposing party and the director of the division of workers’ compensation.

(Employer’s Opposition to Employee’s Petition for Reconsideration, February 7, 2013; citations omitted).
16) On April 15, 2013, Employee filed a workers’ compensation claim, alleging he suffered a “right hip labral tear from a slip and twist on known unsafe floors that were never treated” on March 23, 2013, and stating “now I have neck and back injuries from the slip and twist hip injury.”  Employee sought permanent and total disability (PTD) benefits, medical and transportation costs, penalty and interest.  (Employee’s claim, April 10, 2013).

17) On April 24, 2013, the parties attended a prehearing conference.  The prehearing conference summary reads in part:

EE requested this PHC to address outstanding discovery issues.  EE contends the 1/17/13 D&O ordered ER to respond to discovery requests and ER has not responded.  Ms. Meshke indicated Mr. Bredesen is working on the response and should have it completed by the end of next week.  EE intends to file a petition for sanctions.  

EE contends the 1/17/13 Interlocutory D&O should have been designated as a Final D&O and requests modification of the decision reflecting this designation.

(PHC Summary, April 24, 2013).

18) Employee did not file a written petition for sanctions.  (Record).

19) Employer agrees Stojanovich III should have been labeled as a final decision and order.  (Employer’s Hearing Brief, May 2, 2013).
20) Employee received a copy of the adjuster’s file in 2010 but has not yet received documents dated after 2010, if any exist, from the adjuster’s file.  (Employee; Employer).

21) Employer contends all documents from the adjuster’s file, other than those that are privileged, were produced in 2010.  Nonetheless, at the May 9, 2013 hearing, Employer agreed to recopy the complete adjuster’s file, review each document for privilege and prepare and file a privilege log.  The parties agreed Employer would have an additional 60 days to complete this process.  (Record.)
22) After the May 9, 2013 hearing, Employee emailed the board chair:
Dear Ms. Eklund,

I was not thinking straight when you asked me if I agree that the employer gets another 60 days to provide me with the adjusters (sic) file and priviledge (sic) log.  I have to change my position.  In the decision from 01/17/2013 AWCB ordered employer to provide me with adjusters file and priviledge log [within] 30 days.  As of todays (sic) date employer has not complied.  In todays hearing the employers (sic) representative, Mr. Robert Bredesen, was as you know trying very hard to get out of his obligation to send requested Board ordered discovery.  Because I felt pressured and that he was trying to take advantage of me, I was feeling extremely uncomfortable and violated.  I strongly believe that you, Ms. Eklund, should of (sic)  steped (sic) in and informed Mr. Bredesen that because employer was under obligation from Boards (sic) order, and because they are almost 3 months late any discussion is violation of Boards order and a violation of my rights.   Ms. Eklund, I am informing you that I am not in agreement that the employer be given another 60 days to comply with Boards D&O from 01/17/2013.

(Employee email to board chair, May 9, 2013).

23) On May 13, 2013, the parties attended a prehearing conference.  The prehearing conference summary reads in part:

EE has withdrawn his prior agreement to allow ER 60 days to respond to the discovery order in the 1/17/13 D&O.  ER indicates he has requested the adjuster’s file and expects to have it in about a week.

…

ER requested a hearing be set to hear argument on the issue of what benefits were dismissed by the 1/17/13 D&O.  The chair set a hearing for June 13, 2013 for oral argument only, on this limited issue.  The record of the 5/9/13 hearing on EE’s Petition for Modification and Petition for Sanctions will be left open until after the 6/13/13 hearing, and one decision will issue.

(PHC Summary, May 13, 2013).

24) To accommodate the board’s schedule, the June 13, 2013 hearing was rescheduled for June 27, 2013.  (Record).

25) At the June 27, 2013 hearing, Employer’s counsel notified Employee and the board his office had received the adjuster’s file, it filled an entire banker’s box and he was in the process of reviewing it for privilege.  He relied on the parties’ prior agreement extending the deadline to produce the adjuster’s file and privilege log.  (Record). 

26) On June 28, 2013, Employee emailed the board chair:
On 05/09/2013 at the Board Hearing Mr. Robert Bredesen asked for additional oral argument so the Board could make a decision if any claims are left after the Boards (sic) Decision from 01/17/2013, in which my claim from 09/08/2010 was dismissed.  Ms. Eklund, you granted a hearing and also set the Hearing date for 06/13/2013.  You told us that the Hearing was gonna (sic) last 1 hour and that it was limited strictly what was left after the dismissal of the claim.  What happened at todays (sic) Hearing is a great violation of the law.  I am not talking about my request to postpone the Hearing.  What I am talking about is that Mr. Bredesen violated the agreement and from the get go started attacking me with lies about how my injury happened, lied about that I was going to have soft tissue surgery with “SOME DOCTOR”, which is a total lie, lied about many other things that I cannot recall all of them, because I was very upset about how NRC/ACE/ESIS violated the agreement that we had.

Ms. Eklund, it is my position that you as a Chair should of (sic) told Mr. Bredesen what the Hearing was all about and that he can do that at the appropriate Hearing and not today, and stopped him in his “THEATRICAL” show.  I am going to ask you to inform the Board members to disregard all the statements from Mr. Bredesen and that they were out of scope and agreement for todays (sic) Hearing.  Just to add that Mr. Bredesen did not present any evidence of his statements because evidence does not exist.  Ms. Eklund, if you believe that I need to file petition for my request please email me. 

(Employee email, June 28, 2013).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that 

(1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this 
chapter. . . . 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.012. Agreements in Regard to Claims.

(a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division. Otherwise, the agreement is void for any purpose. Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245, and is enforceable as a compensation order.

(b) The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, the beneficiary is a minor or incompetent, or the claimant is waiving future medical benefits. If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement. A lump-sum settlement may be approved when it appears to be to the best interest of the employee or beneficiary or beneficiaries.

AS 23.30.107.  Release of information.

(a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury….

The scope of evidence admissible in administrative hearings is broader than is allowed in civil courts, generally, because AS 23.30.135 makes most civil rules of procedure and evidence inapplicable.  Information which would be inadmissible at a civil trial may nonetheless be discoverable in a worker’s compensation claim if it is reasonably calculated to lead to admissible evidence.  Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).  Under relaxed evidence rules, discovery should be at least as liberal as in a civil action and relevancy standards should be at least as broad.  Schwab v. Hooper Electric, AWCB Decision No. 87‑322 (December 11, 1987).  To be admissible at hearing, evidence must be “relevant.”  See also AS 44.62.460(d).  The “relevant” and “reliable” admission standard gives the board discretion to exclude untrustworthy evidence.  See Whaley v. Alaska Workers Compensation Board, 648 P.2d 955, 958 (Alaska 1982).  However, the trustworthiness of relevant evidence is an issue properly addressed at the time of its admission at hearing, and does not impose an additional requirement for discovering information.  A party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence, which will be admissible later at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98‑0289 (November 23, 1998).  

The board refuses to order discovery that will not assist it in ascertaining the rights of the parties, or in resolving the claim.  Adkins v. Alaska Job Corp. Center, AWCB Decision No. 07-0128 (May 16, 2007); see also Austin v. Tatonduk Outfitters, AWCB Decision No. 98-0201 (August 5, 1998).  

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.  (a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. 

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority. 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

If a party demonstrates that informal means of developing medical evidence have failed, the board “will consider the relevance of the requested information and the method of discovery to be authorized.”  Brinkley v. Kiewit‑Groves, AWCB Decision No. 86‑0179 (July 22, 1986).  If a party unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant the board broad discretionary authority to make orders to ensure that parties obtain the relevant evidence necessary to litigate or resolve their claims.  See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).  In extreme cases, the board has authority to dismiss claims if an employee willfully obstructs discovery.  Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997).  However, in Erpelding v. AWCB, R&M Consultants, Inc., et al., Case No. 3AN-05-12979 CI (Alaska Superior Ct, April 26, 2007), the Alaska Superior Court reversed and remanded the board’s dismissal of a claim for failure to make findings that a lesser sanction could not adequately protect the parties and deter discovery violations. Erpelding, at 17.
AS 23.30.110. Procedure On Claims.

…

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date. If opposition is not filed, a hearing shall be scheduled no later than 60 days after the receipt of the hearing request. The board shall give each party at least 10 days’ notice of the hearing, either personally or by certified mail. After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board. After completion of the hearing the board shall close the hearing record. If a settlement agreement is reached by the parties less than 14 days before the hearing, the parties shall appear at the time of the scheduled hearing to state the terms of the settlement agreement. Within 30 days after the hearing record closes, the board shall file its decision. If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

In Richard v. Fireman’s Fund Ins. Co., 384 P.2d 445 (Alaska 1963), the Alaska Supreme Court held the board has a duty “of fully advising [a claimant] as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.” Richard, 384 P.2d at 449.  In Bohlmann v. Alaska Constr. & Engineering, 205 P.3d 316 (Alaska 2009), the Court, citing Richards, held the board’s failure to advise a pro se claimant of the specific deadline for filing a request for hearing to avoid claim dismissal was a violation of its duty to assist unrepresented litigants.  The Court reversed the board’s dismissal of the employee’s claim, directing the board to find his affidavit of readiness for hearing as timely filed.  Bohlmann, 205 P.3d at 321.
In Bailey v. Texas Instruments, 111 P.3d 321 (Alaska 2005), the Alaska Supreme Court held a later-filed claim for medical benefits is not precluded by dismissal of an earlier claim.  In that case, the Court held the employee’s 1997 claim was properly dismissed when he missed the statutory deadline to request a hearing, but his 2001 claim should not have been dismissed because it sought payment for medical costs incurred after the filing of the 1997 claim.   Bailey, 111 P.3d at 324-25.

In University of Alaska Fairbanks v. Hogenson, AWCAC Decision No. 074 (February 28, 2008), the Alaska Workers Compensation Appeals Commission noted: 

Taking into account the Supreme Court’s decision in Bailey v. Texas Instruments, Inc., and our previous decisions on this subject, our view is that the balance the Alaska workers’ compensation system seeks to strike between speed and efficiency on the one hand, and the legislative mandate to fairly adjudicate claims on their merits on the other, is preserved by providing a fair and liberal opportunity to file claims coupled with a requirement that those claims be responsibly prosecuted in a timely manner.  We conclude that when a claim for benefits expires under AS 23.30.110(c) and is dismissed, a later-filed claim for the same benefits for the same injury may not revive the expired claim, but that a later-filed claim for the same benefits on a different nature of injury previously unknown to the employee, or for a different benefit from the same injury, is not extinguished with the earlier claim.

Hogenson, AWCAC Decision No. 074, at 4 (citations omitted)(emphasis in original).

In Lindekugel v. Fluor Alaska, Inc., 934 P.2d 1307 (Alaska 1997), the Alaska Supreme Court addressed a situation where an injured worker came to a tentative settlement with one defendant and sought a hearing continuance.  A second defendant, Fluor, objected to the continuance and requested an immediate dismissal with prejudice of the claim against Fluor. After an off-the-record discussion, the employee through his attorney made an oral stipulation on the record agreeing to dismiss the claim against Fluor with prejudice.  No compromise and release agreement (C&R) was executed or filed.  Lindekugel held the stipulation was “an agreement in regard to a claim” that discharged the liability of the employer under AS 23.30.210(b) (now AS 23.30.012), and a C&R was required.  Because no C&R was filed, the Court declared the stipulation void.  In Coppe v. UPS, AWCB Decision No. 10-0144 (August 25, 2010), the board applied Lindekugel and held an employee could not resolve her claim for reemployment benefits by “withdrawal” and the parties’ stipulation, but a C&R was required.  

AS 23.30.127.  Appeals to commission.

(a) A party in interest may appeal a compensation order issued by the board to the commission within 30 days after the compensation order is filed with the office of the board under AS 23.30.110. The director may intervene in an appeal. If a party in interest is not represented by counsel and the compensation order concerns an unsettled question of law, the director may file an appeal to obtain a ruling on the question by the commission.

(b) An appeal is initiated by filing with the office of the commission

(1) a signed notice of appeal specifying the compensation order appealed from;

(2) a statement of the grounds upon which the appeal is taken; and

(3) other material the commission may by regulation require.

…

(e) If a request for reconsideration of a board decision was timely filed with the office of the board, the notice of appeal must be filed within 30 days after the reconsideration decision is mailed to the parties or the date the request for reconsideration is considered denied in the absence of any action on the request, whichever is earlier….

AS 23.30.130. Modification of Awards.

(a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175 , a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110 . Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

(b) A new order does not affect compensation previously paid, except that an award increasing the compensation rate may be made effective from the date of the injury, and if part of the compensation due or to become due is unpaid, an award decreasing the compensation rate may be made effective from the date of the injury, and payment made earlier in excess of the decreased rate shall be deducted from the unpaid compensation, in the manner the board determines.

AS 44.62.540.  Reconsideration.  

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

8 AAC 45.050.  Pleadings.
…

(f) Stipulations. 
…

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board. 

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding. 

8 AAC 57.073. Petitions or cross-petitions for review of interlocutory or other non-final board decisions or orders.

(a) A party may petition or cross-petition the commission, as provided in 8 AAC 57.075, for review of an interlocutory or other non-final board decision or order that is not otherwise appealable under this chapter.

(b) Review will be granted only if the policy that appeals be taken only from final decisions and orders is outweighed because 

(1) postponement of review until appeal may be taken from a final decision or order will result in injustice because of impairment of a legal right, or because of unnecessary delay, expense, hardship, or other related factors; 

(2) the decision or order involves an important question of law on which there is substantial ground for difference of opinion, and an immediate review of the decision or order may materially advance the ultimate resolution of the claim; 

(3) the board has so far departed from the accepted and usual course of proceedings as to call for the commission’s review; or 

(4) the issue is one that might otherwise evade review, and an immediate decision by the commission is needed for the guidance of the board. 

8 AAC 57.075. Procedure on petitions or cross-petitions for review. 
(a) Unless a petition for reconsideration of a board decision or order is timely filed with the board under AS 44.62.540 , a petition for review must be filed with the commission no later than 15 days after the date that the board serves on the parties the decision or order for which commission review is sought. 

(b) If a petition for reconsideration of a board decision or order is timely filed with the board under AS 44.62.540 , a petition for review must be filed with the commission no later than 15 days after the date that the board serves on the parties the reconsideration decision, or the date that the petition for reconsideration is considered denied in the absence of any board action, whichever is earlier….

ANALYSIS

1) Should Stojanovich III be modified to classify it as a final decision and order?

The parties agree Stojanovich III should have been labeled as a final decision and order.  However, Employer contends any error was harmless, as Employer notified Employee of his deadline to appeal Stojanovich III in its February 7, 2013 opposition to Employee’s petition for reconsideration, and Employee failed to timely appeal the decision.
Richard held the Board “owes a duty to every applicant for compensation of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”  Richard, at 449.    Because it was labeled an interlocutory decision, Stojanovich III informed Employee he had a right to petition for review of that decision, and did not inform him of his appeal rights.  While Employer contends it corrected the error by notifying Employee of his appeal rights and obligations, Richard is clear it is the Board’s duty, not Employer’s, to fully advise Employee of the real facts of his case and how to pursue his legal rights.  Employee’s petition for modification will be granted to reclassify Stojanovich III as a final decision and order.  For purposes of appeal, Stojanovich III will be deemed effective the same date Stojanovich IV is issued. 

2)  What effect, if any, does the dismissal of Employee’s September 10, 2010 claim have on his December 13, 2012 and April 15, 2013 claims?

Employer acknowledges Bailey limits its holding to cases involving claims for specific benefits, but contends there is no public policy reason not to extend Bailey to allow dismissal of later-filed claims when an employer has controverted the compensability of the injury.  Employer contends Employee has continuously impeded the discovery process and “litigated by sanctions,” his case is frivolous, Employee is malingering, and no work-place injury occurred.  Because it has contested the compensability of the injury since the beginning of the claim, Employer argues it should not be forced to incur the time and expense of a preparing for a full merit hearing on Employee’s December 2012 and April 2013 claims when Employee failed to meet his statutory deadline and his September 2010 claim was dismissed.

Employee’s September 10, 2010 claim alleged a left hip injury and sought TTD benefits, medical and transportation costs, penalty, interest, a finding of unfair or frivolous controversion, and an SIME.  Employee orally amended his claim at the November 29, 2011 prehearing conference to add injuries to his mid-back and neck and diabetes and dental issues as related to the March 23, 2010 incident.  Employee then orally withdrew the claims for dental issues and diabetes at the February 9, 2012 prehearing.  However, 8 AAC 45.050(f) states a stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement and is approved by the board.  Employee’s oral withdrawal of his claim for diabetes and dental issues is not binding and remains part of Employee’s September 10, 2010 claim, as amended.  Lindekugel, Coppe.
Employee’s December 13, 2012 claim sought a compensation rate adjustment only.  Bailey and Hogenson plainly state when a claim for benefits expires under AS 23.30.110(c) and is dismissed, a later-filed claim for a different benefit from the same injury, is not extinguished with the earlier claim.  Employee’s December 13, 2012 claim for compensation rate adjustment seeks a different benefit arising out of the March 23, 2010 injury than the benefits sought in his September 10, 2010 claim.  While Employer’s arguments concerning the specific difficulties in this case are well-taken, the panel must follow the law as set forth by the AWCAC and the Alaska Supreme Court.  It is not the place of this administrative body to unilaterally expand the higher court’s holdings.  As Employee seeks different benefits in his December 2012 claim, dismissal of Employee’s September 10, 2010 claim has no preclusive effect on the December 13, 2012 claim.

In his April 15, 2013 claim, Employee seeks PTD benefits, medical and transportation costs, penalty and interest.  As Employee did not seek PTD benefits in his September 10, 2010 claim, that portion of his April 15, 2013 claim survives.  Hogenson.  While Employee did seek medical and transportation costs in his September 10, 2010 claim, Bailey is clear a later-filed claim for medical benefits is not precluded if the medical benefits sought were incurred after the date of the dismissed claim.  Bailey.  Employee is barred from pursuing medical benefits or transportation costs for treatment for his left hip, mid-back, neck, dental issues or diabetes incurred before September 10, 2010, but he may pursue medical benefits and transportation costs for treatment for those conditions incurred after September 10, 2010.  As to his claim for penalty and interest, any penalty or interest related to TTD benefits is barred, but Employee may pursue penalty and interest on any PTD benefits to which he is entitled.
3)
Should Employer be sanctioned for failure to comply with discovery orders?
AS 23.30.108(c) grants the board specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with board discovery orders.  

Employee contends Employer failed to provide the adjuster’s file and privilege log, as ordered in Stojanovich III.  That decision ordered Employer to produce to Employee 1) documents concerning Employer’s safety practices; 2) copies of all non-privileged documents in the adjuster’s file that had not been previously produced; and 3) for documents Employer contends are privileged, a detailed privilege log identifying the type of each document and the claimed privilege, within 30 days.  The parties agree Employer has provided all documents concerning Employer’s safety practices.  Employer contends all non-privileged documents in the adjuster’s file were provided to Employee in 2010.  Employer is aware of no additional documents in the adjuster’s file that have not been produced to Employee.  Employee conceded he received the adjuster’s file in 2010, but believes there are additional documents in the file after that date he has not received.  At the time of the May 9, 2013 hearing, Employer had nearly completed the privilege log, but in response to Employee’s objection, Employer agreed to recopy the complete adjuster’s file and complete a new privilege log.  The parties orally stipulated at the hearing to allow Employer 60 days to complete this process.  Employee withdrew this agreement in writing in an email to the board chair later that day.  

8 AAC 45.050 provides parties’ stipulations, including those made orally at hearing, are binding upon the parties and have the effect of a board order unless the board relieves a party from the terms of the stipulation upon a finding of good cause.  Employee contends he “wasn’t thinking straight” and was feeling pressured and uncomfortable when he agreed to allow Employer an additional 60 days to provide a new copy of the adjuster’s file and privilege log.  While there is animosity between Employee and Employer’s counsel, the panel does not find Employer was abusive or that Employee was intimidated by Employer or the board to persuade him to stipulate to a deadline extension.  On the contrary, Employer agreed to recopy the adjuster’s file and complete a new privilege log in hopes that the numerous and heavily litigated discovery battles between the parties could finally be resolved.  The parties’ stipulation to allow Employer an additional 60 days to produce the requested discovery will be upheld.  Employer has not refused to comply with the board’s discovery order.  Employee’s request for sanctions will be denied.

CONCLUSIONS OF LAW
1) Stojanovich III will be modified to classify it as a final decision and order.

2) Dismissal of Employee’s September 10, 2010 claim does not prohibit Employee from pursuing his December 13, 2012 claim.  As to the April 15, 2013 claim, Employee is precluded from pursuing medical and transportation benefits incurred before September 10, 2010, but may pursue medical and transportation costs incurred after that date, PTD benefits, and penalty and interest on any PTD benefits to which he is entitled.

3) Employer will not be sanctioned for failure to respond to discovery orders.

ORDER

1) Employee’s April 24, 2013 oral request for modification of Stojanovich III is GRANTED.  Stojanovich III is reclassified as a final decision and order.

2) For appeal purposes, Stojanovich III is effective the date of issuance of Stojanovich IV.

3) Employee’s April 24, 2013 oral request for sanctions is DENIED.



Dated in Fairbanks, Alaska on July 25, 2013.





ALASKA WORKERS’ COMPENSATION BOARD


















___/s/_______________________________





Amanda K. Eklund, Designated Chair





__/s/________________________________





Zeb Woodman, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ZORISLAV STOJANOVICH, Employee/applicant v. NANA REGIONAL CORPORATION, Employer; ACE AMERICAN INSURANCE CO., insurer/defendants; Case No. 201004694; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on July 25, 2013.



















___________________________________

Nicole Hansen, Office Assistant II
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